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Sec. 234 Change of use: Railways on Streets and Highways. — 
The right of eminent domain is unrestricted, except by the cir- 
cumstance that it must be exercised for a public purpose, and that 
it cannot be used to entirely defeat rights already granted by the 
legislature without full compensation. Therefore, as previously 
stated, the legislature is not prohibited from permitting the exercise 
of this right by another corporation, where its exercise by the latter 
does not defeat the rights of the former under its grant, provided a 
just and reasonable compensation therefor is provided. Where 
an easement in land is acquired under the power of eminent 
domain for a particular use, it cannot be devoted to another incon- 
sistent use, without due compensation to the owner; and in deter- 
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mining the question as to whether the use is inconsistent, it is not 
so much the similarity of results accomplished by the changed use, 
which determines the right to make the change, as it is whether the 
burdens upon the estate of the owner of the fee are increased by such 
change, in a manner not contemplated by the condemnation of the land 
for the original purpose. It is evident that where land is taken for 
the purposes of a canal, the damages to the adjoining estates from 
which the land was taken are of an entirely different character from 
those which would arise from the taking of the land for a railroad. 
In the former case the elements of noise, vibration, smoke, cinders, 
and soot, and the increased danger from fire, the increased danger to 
live stock, etc., which are important elements of damage in the case 
of lands taken for railways, are not considered ; and it would bea 
serious hardship upon the land-owner to be compelled to have his 
estate subjected to these additional burdens without compensation ; 
and yet, the general purposes of the two uses are the same. But 
when a canal is given over for the purposes of a railway, the owner 
of the fee is entitled to compensation for the additional and increased 
burdens thereby imposed upon his land.’ So, too, although there is 
no question but that the legislature may authorize a steam railway 
company to occupy a street or highway with its tracks, yet accord- 
ing to the great weight of authority, it cannot do so without com- 
pensation to the owners of lands and buildings bordering thereon, 
because the use is held to be inconsistent with that to which such 
streets or highways were devoted? But the great majority of these 


1 Pittsburgh & Lake Erie R. R. Co. 
». Brnce, 10 Am. & Eng. R. R. Cas.1; 
Com. v. Northeast R. R. Co., 27 Penn. 
St. 389; Jessup v. Loucks, 55 Penn. 
St. 350; Lafayette M. & B. R. R. Co. 
v. Murdock, 68 Ind. 187; Goodin »v. 
Cincinnati, &c. R. R. Co., 28 Ohio St. 
643. 

2 Williams vo. New York Central R. R. 
Co., 16 N. Y. 97 ; Wager v. Troy Union 
R. R. Co., Craig v. Rochester City, &c. 
R.R. Co., 39 N. Y. 404; Cape Girardeau 
& B. M. &. R. R. Co. v. Renfrew, 68 Mo. 
265 ; Nicholson v. New York & Erie R. R. 
Co., 22 Conn. 74; Blesch v, Chicago & 
Northwestern R. R. Co., 43 Wis. 188; Gray 
v. St. Paul, &c. R. R. Co., 18 Minn. 815 ; 
Schurmeier v. St. Paul, &c. R. R. Co., 7 
Wall. (U. 8.) 272 ; Imlay». Union Branch 


R. R. Co., 26 Conn. 249 ; Lafayette M. & 
B. R. R. Co. v. Murdock, 68 Ind. 187; 
State v. Laverack, 35 N. J. L. 201; South 
Carolina R. R. Co. v. Steiner, 44 Ga. 546 ; 
Ford ». Chicago, &c. R. R. Co., 14 Wis. 
609; Sherman v. Milwaukee, &c. R. R. ('o., 
40 id. 645 ; Jones e. Keith, 87 Tex. 394; 
Burlington & Missouri R. R. Co. v. Rein- 
hackle, 15 Neb. 279; Hatch v. C. & 1. 
R. R. Co., 18 Ohio St. 547 ; Louisville, 
N. A. v. C. R. Ro Co,, 48 Ind. 178 ; Starr 
v. Camden & Amboy R. R. Co., 24 N. J. L. 
542 ; Jersey City & B. R. R. Co. v. Jersey 
City & Hoboken Horse R. R. Co., 20 N. J. 
Eq. 61; Morris & Essex R. R. Co. ». Hud- 
son Tunnel R. R. Co., 25 id. 384 ; Hinch- 
man v. Paterson Horse R. R. Co., 17 id. 
75; Street R. R. Co. v. Cumminsville, 14 
Ohio St. 547 ; Story v. New York Elevated 
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cases make a distinction, and as we think with great propriety, 
between streets and highways where the fee has been taken by the 
town or city, and those where a mere easement has been taken, or 
where the lands have been dedicated by the adjoining owners for 
such purpose, and hold that in the former case the adjoining owners 
are remediless, except as against the negligent or improper acts of 
the railway company.! 

In a Texas case,” where it) was claimed by the owner of lots 
abutting on a street, the fee of which street was in the State, that he 
was entitled to compensation for the use of the street by a railroad 
company, it was held that the use of a street fora railroad is not 
ordinarily inconsistent with its continued use for the common pur 
poses of a street. “The authorities are numerous and conclusive,” 
says GOULD, J., “that such an addition to the use of a street, the fee 
being in the public, if authorized by the legislature, gives the lot- 


R.R. Co., 90 N. Y. 122; Carli v. Stillwater, 
&e. R. R. Co., 28 Minn. 373. 

1 People v. Kerr, 27 N. Y. 188; Grand 
Rapids, &. R. R. Co. v. Heisel, 88 Mich. 
62; Kucheman cv. C.C. & D. R.R. Co., 
46 Jowa, 366; Harrison v. New Orleans & 
Pacific R. R. Co., 34 La. An. 462; 44 Am. 
Rep. 438; Patterson v. Chicago D. & V. 
R. R. Co., 75 Hl. 588; Kellinger v. Forty 
Second St. R. R. Co., 50 N. Y. 306 ; Sweet 
v. Buffalo, N. Y., &c. R. R. Co., 138 Hunn 
(N. Y.), 648; Broiestedt v. South Side R. R. 
Co., 55 N. Y. 220; Carpenter v. Oswego & 8. 
R. R. Co., 24 id, 655 ; Wager v. Troy 
Union R. R. Co., 25 id. 526; Pratt v. Buffalo 
City R. R. Co., 19 Hun (N. Y.), 30; At- 
chison & N. R. R. Co. v. Garside, 10 Kan. 
552; Carson v. Central R. R. Co., 35 Cal. 
$25; Moses v. Pittsburgh, Fort Wayne, 
&e. R. R. Co., 21 Ill. 516; Indianapolis, 
B. & W. R. R. Co. v. Hartley, 67 id. 439; 
Stetaon v. Chicago, &. R. R. Co., 75 id. 
74; Davis » C. & N. W.R.R. Co., 46 
Iowa, $89; Clinton v, Cedar Rapids, &. 
R. R. Co., 24 Iowa, 455; Ford v. Chicago 
& Northwestern R. R. Co., 14 Wis. 609; 
Williams v. N. Y. Central R. R Co., 16 
N. Y. 97; Hegar v, Chicago & N. W. 
RR Co., 26 Wis. 624; Harrington ». 
St. Paul & 8. C. R. R. Co., 17 Minn. 215; 
Kaiser v. St. Paul, &c. R. RB. Co., 22 Minn. 
149; Cox v. Louisville, &. R. R. Co., 48 
Ind. 178. In an action by an abutting 
owner against a street-railway eompany 


injuring him by occupying the street with 
its cars in front of his premises, the rule of 
damages differs acconling as the occupation 
is lawful or unlawful. Ifthe structure is un- 
Jawful, the plaintiff is entitled to damages 
for all the annoyance caused by the cars in 
front of his premises; if lawful, only for 
such as results from an unreasonable use. 
An abutting owner simply, the fee of the 
street being in the city, is entitled to the 
use of the street, and neither the legia- 
lature nor the city can devote it to pur- 
poses inconsistent with street uses without 
compensation, according to the principle 
of Story v, Elevated R. R. Co., 90 N. Y., 
recently decided. But that case has left 
untouched the decision in People v. Kerr, 
27 N. Y. 188, that a horse railroad con- 
structed under legislative authority on the 
surface of a city street, the fee of which is 
in the city, is not an unlawful interference 
with the rights of abutting owners ; but is 
a street use consistent with their rights 
therein. A street cannot however be con- 
verted into a yard for the storing of cars to 
the injury of adjoining owners, and an un- 
reasonable use of the street by a street 
railway company may afford a right of 
action to the property owners, specially 
injured thereby. Mahady v. Bushwick 
R. R. Co., N. Y. Ct. of App. 1884. 

® Houston & Texas Central R. R. Co. 
v, Odom, 63 Tex, 348, 
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owner no right to compensation, although his easement in the street 
be thereby partially impaired and his lots rendered less valuable. 
The regulation or enlargement of the use of the street, the prop- 
erty of the State, by the legislature, is not a taking of property 
within the meaning of the constitutional provision in respect thereto, 
although the lot-owner may thereby suffer incidental or consequen- 
tial inconvenience or injury.” } 

But upon those streets or highways which have been taken under 
the power of eminent domain, or which have been dedicated by adjacent 
owners for the purposes of a street or highway, a steam railway ts treated 
asa new and different use from that contemplated, and as imposing an 
additional burden upon the estate, which must be compensated for® 


' Kellinger v. Forty Second St. R. R. 
Co., 50 N. ¥. 208 ; People v. Kerr, 27 id. 
188; 87 id. 857; Hatch v, Vermont Central 
R. R. Co., 28 Vt. 142; New York, &c. R. R. 
Co. v. Young, 33 Penn. St. 180; Shearman 
& Redf. on Neg. § 870; 2 Dill. on Munic. 
Corp. § 564; Cooley on Const. Lim. 642 
et seg. ; 1 Thomp. on Neg. 858 ; Wood on 
Nuis, §§ 758, 755. 

2 In Imlay v. Union Branch R. R. Co., 
26 Conn. 249, the plaintiffs were the own- 
era of lands, stores, and dwelling houses 
adjoining certain public street in the 
city of Hartford, which it was proposed to 
take for the purposes of a steam railway. 
The fee of the Jand was invested in the 
adjoining land-owners. The court enjoined 
the defendants from building their railway 
in the street, no appraisal of damages hav- 
ing been made, — Storrs, C. J., saying: 
‘Had the land on which the defendants 
have undertaken to build their railway, 
never become a public street, the right of 
the petitioners to a pre-appraisement of 
damages would be undisputed, such a right 
being literally conferred by the general 
railroad law of this State. But, as the 
locality is a highway, it is not admitted 
that the remaining catate of the owners of 
the soil can justly be said to be taken or 
appropriated, when the land is perma- 
nently subjected to railway uses and to the 
control of a railway corporation. We as- 
sume of course, that by the establishment 
of the highway, the estate of the proprie- 
tors of the land so appropriated was not 
extinguished. The fee was no lees in them 
than before. The land is said to be taken; 


but the taking of land for public uses is a 
term which has a qualified signification, 
and implies no more than that the prop- 
erty is to be permanently subject to the 
particular use for which the public require 
it. The discontinuance of the use, as is 
well understood, restores the whole estate 
disencumbered to its owner. Hence, when 
lund is condemned for a special purpose on 
the score of public utility, the sequestra- 
tion is limited to that particular use, 
Land taken for a highway is not thereby 
convertible intoa common. As the prop- 
erty ia not taken, but the use only, the 
right of the public is limited to the use, 
the specific use, for which the proprietor 
has been divested of a complete dominion 
over his own estate. These are proposi- 
tions which are no longer open to discus- 
sion. But it is contended that land once 
taken and still held for highway purposes, 
may be used for a railway without exceed- 
ing the limits of the easement already ac- 
quired by the public. If this is true, if 
the new use of the land is within the scope 
of the original sequestration or dedication, 
it would follow that the railway privileges 
are not an encroachment on the estate re- 
maining in the owner of the soi], and that 
the new mode of enjoying the public ease- 
ment will not enable him rightfully to 
assert a claim to damages therefor. On 
the contrary, if the true intent and efficacy 
of the original condemnation was not to 
subject the land to such a burden as will 
be imposed upon it when it is confiscated 
to the uses and contro! of a railroad cor- 
poration, it cannot be denied that in the 
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The accuracy of this hardly admits of a question, and the apparent 
conflict in the cases will be found to result more from the circum- 


latter case the estate of the owner of the 
soil is injuriously affected by the super- 
vening servitude, —that his rights are 
abridged, and that, in a legal sense, his 
land is again taken for public uses. Thus 
it appears that the court have simply ta 
decide whether there is such an identity 
between a highway and a milway, that 
statutes conferring a right to establish the 
former include an authority to construct 
the latter. The term ‘public highway,’ as 
employed in such of our statutes as convey 
the right of eminent domain, has certainly 
a limited import. Although, as suggested 
at the bar, a navigable river or a canal is, 
in some sense, a public highway, yet an 
easement assumed under the name of a 
highway would not enable the public to 
convert a street into a canal. The high- 
way, in the true meaning of the word, 
would be destroyed. But as no such de- 
struction of the highway is necessarily in- 
volved in the location of a railway track 
upon it, we are pressed to establish the 
legal proposition, that a highwuy, such as 
is referred to in these statutes, means, or 
at least comprehends, a railroad. Such a 
construction is possible only when it is 
male to appear that there is a substantial, 
practical, or technical identity between the 
uses of land for highway and for railway 
purposes. No one can fail to see that the 
terms railway and highway are not con- 
vertible, or that the two uses practically 
considered, although analogous, are not 
identical. Land as ordinarily appropriated 
by a rilroad company is inconvenient, and 
even impassable, to those who would use 
it asacominon highway. Such a corpora- 
tion does not hold itself bound to make or 
to keep its embankments and bridges in a 
condition which will facilitate the transitus 
of such vehicles as ply over an ordinary 
road. A practical dissimilarity obviously 
exists between a railway and a common 
highway, and is recognized as the basis of 
s legal distinction between them. It is so 
recognized on a large scale, when railway 
privileges are sought from legislative bodies 
and granted by them. If the terms high- 
way and railway are synonymous, or if one 
of them includes the other by legal im- 


plication, no act could be more superfluous 
than to require or to grant authority to 
construct railways over localities already 
occupied as highways. If a leyal identity 
does not subsist between a highway and a 
railway, it is illogical to argue that, be- 
cause a railway may be so constructed as 
not to interfere with the ordinary uyes of a 
highway, and so as to be consistent with 
the highway right already existing, there- 
fore such a uew use is included within the 
old use. It might as well be urged, that 
if a common, or a canal, laid out over the 
route of a public road, could be so arranged 
as to leave an ample roadway for vehicles 
and passengers on foot, the land should be 
held to be originally condemned for a canal 
or common, as properly incidental to the 
highway use, There is an important prac- 
tical reason why courts should be slow to 
recognize a legal identity between the two 
uses referred to. They are by no means 
the same thing to the proprietor whose 
land is taken: on the contrary, they sug- 
gest widely different standards of compen- 
sation. One can readily conceive of cases 
where the value of real estate would be 
directly enhanced by the opening of a high- 
way through it, while its confiscation fora 
railway at the same or a subsequent time, 
would be a gross injury to the estate, and 
a total subversion of the mode of enjoy- 
ment expected by the owner when he 
yielded his private rights to the public 
exigency. But essential distinctions also 
exist between highway and railway powers 
as conferred by statute; distinctions which 
are founded in the very nature of the pow- 
ers themselves. In the case of a highway, 
the statute provides that, after the observ- 
ance of certain legal forms, the locality in 
question shall be forever subservient to the 
right of every individual in the community 
to pass over the thoroughfare so created at 
all times. This right involves the im- 
portant implication that he shall so use 
the privilege as to leave the privilege of 
all others as unobstructed as his own, and 
that he is therefore to use the road in the 
manner in which such roads are ordinarily 
used, with such vehicles as will not ob- 
struct, or require the destruction of the 
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stance that in many of the States the fee to the land in streets and 
highways is held to be vested absolutely in the public, or from the 


ordinury modes of travel thereou. He is 
not authorized to lay down a ruilway track, 
and run his owu locomotive and car upon 
it. No one ever thought of regarding 
highway acts as conferring railway privi- 
leges, involving a right in every individual 
not only to break up ordinary travel, but 
alyo to exact tolls from the public for the 
privilege of using the peculiar conveyances 
adupted toa railroad. If a right of this 
description is not conferred when a high- 
way is authorized by law, it is idle to pre- 
tend that any proprietor is divested of such 
aright. It would seem that, under such 
circumstances, the true construction of 
highway laws could hardly be debatable, 
and that the absence of legal identity be- 
tween the two uses of which we speak 
was patent and entire. Again, no argu- 
ment, or illustration can strengthen the 
self-evident proposition that when a rail- 
way is authorized over a public highway, 
a right is'created against the proprietor of 
the fee in fuvor of a person, an artificial 
person, to whom he before bore no legal 
relation whatever. It is understoud that 
when such an easement is sought or be- 
stowed, a new and independent right will 
accrue to the railroad corporation as agninst 
the owner of the soil, aud that, without 
any reference to the existence of the high- 
way, his land will forever stand charged 
with the accruing servitude, Accordingly, 
if such a highway were to be discontinued 
according to the legal forms prescribed 
for that purpose, the railroad corporation 
would still insist upon the express and 
independent grant of an easement to it- 
self, enabling it to maintain its own road 
on the site of the abandoned highway. 
We are of opinion therefore, as was dis- 
tinctly intimated by this court in a former 
case (see opinion of H1xMAN, J., in Nichol- 
son v. N. Y. & N. H. R. R. Co., 22 Conn. 
85), that to subject the owner of the soil of 
a highway to a further appropriation of his 
land to railway nses, is the imposition of a 
new servitude upon his estate, and is an 
act demanding the compensation which the 
law awards when land is taken for public 
purposes. Our conclusion may be the oc- 
casion of some novelty of practice under 


railway grants, but is not an innovation 
on the law. In England it would seem 
froin an examination of a late case,— Raws- 
den v. Manchester Junc. Ry. Co.,5 Eng. Ry. 
& Can. Cas. 552, — that the owner's resid- 
uum of estate in land used for a highway 
is conceded to be a proper subject of pecu- 
niary damages when the same land is 
tunnelled for a railroad. In this country 
the course of decisions upon this subject is 
not uniform. Many years ago, in the State 
of New York, the Supreme Court promul- 
gated through Chief Justice NgeLson, a de- 
cisive opinion in favor of the same position 
as that now assumed. Presbyterian Soc. 
of Waterloo v. Auburn & Rochester R. R. 
Co., 8 Hill (N. Y.), 567. In later cases, 
and especially in that of Williams v. Cen- 
tral R. R. Co., 18 Barb. (N. Y.) 222, the 
doctrine has been advanced that the ap- 
plication of a highway to railway purposes 
is only a new mode of enjoying the ease- 
ment previously acquired by the public. 
It would have been proper for us to ex- 
amine the reasoning and opinion of the 
court sustaining this suggestion, had not 
the Court of Appeals, shortly after it had 
been determined to sustain the present 
petitioners, almost unanimously rendcred 
a decision concurrent in its result with the 
views adopted by us, and reversing the 
case just cited. Williams v. New York 
Central R. R. Co., 16 N. ¥. 97. See same 
case under name of Henderson v. New York 
Central R. R. Co., 78 N. Y. 423. The 
ease of the Ohio & Lexington R. R. Co. »v. 
Applegate, 8 Dana (Ky.), 289, was cited 
at the bar. But it is quite clear that the 
Kentucky decision like many of those 
reported by Barbour, proceeded on the 
ground that the ownership of the fee of a 
highway is vested in the public, or its repre- 
sentative, instead of the original proprietor. 
The present decision is founded upon oppo- 
nite premises. Theattention of the Supreme 
Court of Massachusetts, — Springfield v. 
Conn. River R. R. Co., 4 Cush. (Mass. ) 
63, — has been drawn to the matter under 
review, and the utter want of identity be- 
tween railway uses and highway uses is 
summarily pointed out by Chief Justice 
Suaw. In Pennsylvania an opposite doc- 
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circumstance that the charter or general law provides for compen- 
sation for consequential injury, than from any actual difference of 
doctrine! There are cases in which it is held that adjacent owners 
upon a street or highway, even where the fee is vested in the public, 
are entitled to damages, if a steam railway is laid therein ;? but the 
doctrine of these cases can only be justified where the statute pro- 
vides for the assessment or payment of consequential damayes to 
those whose land is not taken. Otherwise, the principle must be 
extended, and applied to injuries resulting from the ordinary con- 
struction and operation of a railway to those whose lands are not 
taken, wherever it may be built and operated, which is a doctrine 
that has never found a place in our jurisprudence. The distinction 
between the construction and operation of a railroad in a street of 
which the public is the owner of the absolute fee, and one in which 
the public only has an easement, the fee and the reversion still 
remaining in the adjacent owners, is too obvious to require illustra- 
tion. In the former case, the construction and operation of the rail- 
-way under authority of law, is a strictly legal act, and as the property 
of the adjoining owners has not been taken, they are entitled to no 
compensation for the necessary consequences ensuing therefrom, 
unless, as is the case.in Illinois and some other States, the statute 
provides for compensation to those whose lands are taken “or dam- 


trine was early announced by the Supreme 
Court of that State. Philadelphia & Tren- 
ton R. R. Co., 6 Whar. (Penn.) 25. But 
the decision was questioned a few years after 
by Houston, J., in the case of the Monon- 
gahela Co. v. Coons, 6 W. & S, (Penn.) 
117, and e wide departure from its prin- 
ciples was certainly made in Mifflin v. 
R. R. Co., 16 Penn. State, 192, where it is 
decided that the payment of damages to 
the owner of the soil of a highway by e 
turnpike company will not prelude him 
from obtaining @ new appraisal when a 
railroad is laid out over the same locality. 
Our decision upon the point now discussed 
dispenses with any inquiry as to the right 
of the petitioners to an assessment of 
merely consequential damages to the land 
adjacent to the highway, inasmuch as it 
is fally conceded by the defendants that 
where land is taken, injury to the adjacent 
territory owned by the same proprietor 
is always to be considered by appraisers. 
No argument has been offered against the 


equitable remedy to which the petitioners 
have seen fit to appeal, and we can have 
no doubt that it is appropriately sought. 
Our advice is, that the Superior Court en- 
join the defendants from entering upon or 
opening their railway through Commerce 
Street, no appraisal of damages having been 
made in favor of the owners of the soil of 
the highway.” In this opinion the other 
judges concurred. In a later case in Con- 
necticut, Elliott ». Fair Haven & W. R. R. 
Co., 82 Conn. 579, it was held that the 
laying of a Aorse railroad in the street did 
not impose a new or additional burden 
upon the land. 

1 Lexington, &. R.R. Co. v, Apple- 
gate, 8 Dana (Ky.), 289 ; Harrison », New 
Orleans, &. R. R. Co., 34 La. An. 462, 
44 Aro. Rep, 438. 

2 Burlington, &. R.R. Co. v. Rein- 
hackle, 15 Neb. 279; Street R. R. Co. v. 
Cumminsville, 14 Ohio St. 547; Hatch ». 
0. & J. R. RB. Co., 18 id. 92. 
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aged.” It is true that this rule is one which is sometimes productive 
of great hardship; but, nevertheless, in'the language of Buack, J.,} 
“the injury must be borne for the sake of the far greater good which 
results to the public for the cheap, easy, and rapid couveyance of 
persuns and property by railway. The commerce of a nation must 
not be stopped or impeded for the convenience of a neighborhood.” 
And the remedy is with the legislature, which has authority to 
impose, as a condition to the use of the streets for railway purposes, 
that all damages to adjacent owners of lands shall be compensated ; 
and in the face of judicial decisions that such damages are not re- 
coverable under a proper exercise of the right conferred, if it fails to 
provide for such compensation, it is conclusive that it intended 
that none should be given? But where the fee or the right of rever- 


1 Com. v. Erie & Northeast R. R. Co., 
27 Penn. St. 8389. 

3 This question was considered in 
Hatch ov. Vermont Central R. R. Co., 25 
Vt. 49, and as the case isa leading one 
and of the highest importance upon these 
questions, we give the opinion entire. In 
this case REDFIELD, J., said ; ‘‘ The im- 
portant question in this case is, how far 
this railway company is liable for conse- 
quential damages to lands near their 
track, but no part of which is taken by 
them for any purpose, It seems to be 
conceded in the argument for the plaintiff 
and assumed on all hands, that nothing in 
the company's charter, or in any general 
statute of the State, in force at the time, 
in terms made them liable for such dam- 
age. Indeed, this assumption seems in- 
dispensable to enable the plaintiff to get 
along with his case. For if such remedy 
is given by statute, it is probably exclu- 
sive, or at all events it would doubtless 
often have heen resorted to long before 
this. But no such claim has ever been 
made by any one; and this may be re- 
garded as pretty satisfactory proof that no 
such express provision exists. The Eng- 
lish courts seem to consider a provision in 
the charter for assessing damages in a 
summary way exclusive, and not a cumu- 
lative remedy. Fast & West India Docks, 
&e. v. Gattke, 3 Eng. L. & Eq. 59; Wat- 
king v. Great Northern Ry. Co., 6 id: 179. 
It must be conceded, then, that so far as 
a general, unqualified grant of the legisla- 


ture will enable the defendants to build 
the road, and continue its operation, 
without liability for consequential dam- 
age to the proprietors of the land not 
taken, they are acquit of all such liability. . 
There is no doubt the legislature might 
have granted the charter with this liabil- 
ity attached to the company, or any other 
which they saw fit to attach. The accept- 
ing of the charter was not imperative 
upon the company. But having accepted 
it, they are bound by its conditions, and 
entitled to all its privileges. And it ° 
seerns to us fair to assume, that no such 
obligation being imposed upon the com- 
pany, in the charter, or by the general 
statutes of the State then in force, it was 
the purpose of the legislature to exempt 
them from such obligation, so far as they 
had the power todo so. The reason for 
doing this, it is scarcely needful to dis- 
cuss, It was doubtless esteemed some 
object to encourage such companies to 
build their roads. The extent of such in- 
juries had not been much considered, per- 
haps, at that time, and almost all our 
citizens then esteemed it a desideratum, to 
bring a railway as near them as possible, 
the nearer the better. I should not prob- 
ably be able to give much force to an argu- 
ment, which is said to influence some 
minds, that it would be impossible for 
any company to stand up under such a 
burden. I should probably think, if such 
was the statute or the law, that they must 
stand up under it, or fall before it. And 
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sion remains in the adjacent owners, they have a property interest 
in the streets or highways of an entirely different character from that 


it seems to me, that such a statute regula- 
tion, which exists in England and in Mas- 
sachusetts, and perhaps in some of the 
other States, is highly equitable and just. 
And if these public works cannot be main- 
tained upon fair and just grounds by in- 
dividaal enterprise, they must be fostered 
by public grants, or delayed till they can 
be thus maintained. But, if instead of 
this, the legislature sees fit to annex no 
sach condition to the charter, and thus vir- 
tually, so far as they have the power, ex- 
empt them from any such obligation, the 
company are entitled to have their rights 
fairly and fully vindicated in the tribunals 
of the State, the saine as other citizens. 
Nor should this be done grudgingly, or by 
compulsion, but justly and equitably, the 
same as in other cases of like character, 
If the character of parties should come to 
be the measure of their rights, and this to 
be determined by the fallible judgments of 
imperfect humanity, swayed or seduced 
by the conveits, the passions, end the pre- 
judices of the moment, men might almost 
as well resort at once to their ultimate 
rights before civil government existed. 
If, then, the legislature have purposely 
exemptel this company from such an obli- 
gation, we do not well perceive how the 
plaintiff will be fairly able to deprive them 
of the bonefit of the exemption, unless he 
can show that such an exemption is a vio- 
lation of the constitutional restrictions 
upon the power of the legislature, or else 
that it is exempting a particular person 
from the general liability, by law attach- 
ing to all other persons similarly situated, 
and in such case the exemption would be 
void, probably, as an act of special legisla- 
tion, upon general principles of reason and 
justice, — like a particular act, allowing one 
citizen perpetual exemption from punish- 
ment for all offences, or from all liability 
for torts. Perhaps it may be useful to 
consider this latter ground first. It should 
be premised, in the very outset, that it is 
no fair test of the general liability of a 
railway company for their acta, to argue 
from what natural persons may lawfully 
do, and what, if done by them, becomes a 
nuisance. There is no doubt that if an 


individual or a mere partnership should 
do all that the defendants’ company do 
daily in the village of Burlington, they 
would become indictable for the continu- 
ance of a common nuisance, and a mere 
statute of exemption from liability to pro- 
secution for crime would not affect their 
liability, And any citizen suffering spe- 
cial damage by means of such nuisance 
might have his action, or enjoin the of- 
fenders, ordinarily, in equity. But here 
the sovereignty of the State have seen fit 
to confer upon this compauy an impor- 
tant franchise, a considerable portion of 
that sovereignty which themselves possess, 
the right to construct and continue a rail- 
way, almost from one extreme of the State 
to the other, with slight limitations as to 
its course, and providing no tribanal but 
their own engineers to determine its loca- 
tion. The location which they adopt, 
then, is conclusive of their rights to build 
the soad in that place as to every one, un- 
less resisted hy some proceeding, taken at 
the time of the location, and brought to 
bear directly upon the question of the 
locating of the road. If the plaintiff, or 
others interested in the location of this 
road, would insist that it is improperly 
located, inasmuch as it is in a too popu- 
lous portion of the village to allow of such 
a work, this should have been done, by 
mandamus, or injunction, or some proper 
process to arrest and correct the evil, at 
the time of its being built. But it is now 
too late to bring this matter in discussion, 
perhaps, in any form, or at any time, since 
the decisions in Lexington & Ohio R. R. 
v. Applegate, 8 Dana (Ky.), 289, revers- 
ing the decision of Chancellor Brae ; 
Philadelphia & Trenton R. R. Co., 6 
Whart. (Penn.) 25; and many other 
cases, and especially the discussions in 
regard to the railways in the city of New 
York, and the fact that in the largest city 
upon the continent, the efforts of the con- 
stituted authorities have hitherto been 
found almost powerless for the regulation 
merely of the operation of railways and 
lécomotive engines in her principal thor- 
oughfares, and have made no approach 
towards an exclusion of them even there. 
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possessed by the public generally, of which the legislature cannot 
deprive them without compensation; and whenever it attempts to 


It will, therefore, scarcely be claimed that 
the operations of the defendants in the 
village of Burlington are a mere nuis- 
ance. There was nothing in the proof 
tending to show that they were so con- 
ducted as to be made such by reason of 
mismanagement as to the time and man- 
uer of carrying on their operations, as 
sets to have been held in some of the 
New York cases, where the operation of 
engines near a church on Sunday, during 
the time of public worship, was regarded as 
actionable as a common nuisance, causing 
special (lamage to this church as a corpora- 
tion, The First Baptist Church, &. v. 
Sch. & Troy R. R. Co., 5 Barb. (N. Y.) 
79. But the precise contrary doctrine 
was held, it seems, in The First Baptist 
Church, &. »: Utica R. R. Co., 6 Barb. 
(CX. Y.) 318. And in Drake v. Hudson 
River R. R. Co.. 7 Barb. (N. Y.) 508, it 
was held, generally, that a road running 
through streets in a city does not anount 
to the infringement of private rights, pro- 
vided the passage is left free to travel. 
The owners of property bounded on streets 
have no exclusive right of property in 
them. It belongs to the corporation, the 
legal owners of the soil, to manage and 
regulate the use of the streets. See note 
to 7 ed. Kent’s Com. 2 vol. 398, by Kent 
& Eaton. It is said, in the last case, that 
for any injury done to the adjoining pro- 
prictors they may have an action on the 
case. The question still recurs, what is 
to be regarded as a legal injury? If the 
operations of the railway in that place are 
to be regarded as altogether legal, and the 
adjoining proprietors have no interest in 
the soil under the street, as in the case of 
an ordinary highway in the country, which 
seems to be the view taken by the court 
here, then the ordinary carrying forward 
of the business of the railway, although it 
may cause annoyance and damage to the 
dwellers along the street, could scarcely 
be regarded as a legal injury, for which an 
action will lie. In the language of the 
law, it is damnwn absque injuria. If the 
company constructed their road in an im- 
proper manner, thus causing needless dain- 
age to the adjoining proprietors, or if they 


wautonly or negligently run their cara, 
or carry on their operations, so as in any 
manner to cause needless damage to such 
proprietors, they would be entitled to a 
remedy by action. But, upon general 
principles, the defendants may conduct 
their lawful business in a reasonable and 
prudent manner, ‘ with as little injury to 
plaintiffs premises as was consisteut,’ etc., 
in the language of the hill of exceptions 
in this case. It seems to be well-settled 
law, that the first occupier of land ac- 
quires no right (within the period of pre- 
scription for presuming a grant) to exclude 
an adjoining proprietor from the free use 
of his land, in any proper mode, by erec- 
tions or excavations. A building which 
has stood more than twenty years is pre- 
sumed to have a grant to have its walls 
supported by the adjvining land, and that 
its ancient lights shall not be darkened. 
1 Bac. Ab. 77, citing 22 H. 6, 15; 9 Co. 
59; Bland's case, cited Bulstrode, 115 ; 
2 Rolle’s Ab. 107, 143 ; 8 Ieon. 98. The 
same rule is laid down in all the elemen- 
tary writers, and generally recognized in 
the English Reports. But in some of the 
American States this doctrine of ancient 
lights is questioned, or denied. Parker-& 
Edgarton v. Foote, 19 Wend. (N. Y.)} 
309. But when no such question arises, 
the adjoining proprietors may excavate or 
put up erections to any extent, with im- 
punity, using proper precautions to cause 
no unnecessary damage. Prior occupancy 
gives no exclusive rights. Panton v. Hol- 
land, 17 Johns. (N. Y.) 92; Thurston ». 
Hancock, 12 Mass. 220, where the subject 
is very elaborately discussed and satisfac- 
torily determined. It is here held that if 
one, by digging into his own soil, cause 
the surface of his neighbor's land to slide 
into the pit, or cause damage to his neigh- 
bor’s erections, by not using proper and 
reasonable precautions in making his ex- 
cavations, for such damage an action will 
lie, but not for removing his earth in a 
prudent manner, whereby his neighbor's 
soil or erections caved and fell, by reason 
of extraordinary weight put upon the 
land. The same doctrine is elaborately 
discussed, and fully applied, in the case 
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authorize a use of such streets which amounts to a taking of this 
property interest, or which increases the burden upon the estate, 


of Lasala ». Holbrook, 4 Paige (N. Y.), 
169. In Partridge ». Scott, 3 M. & W. 
20, Baron ALDERSON says: ‘ Rights of 
this sort, if they can be established at all, 
must have their origin in grant. If a man 
builds his house at the extremity of his 
land, he does not thereby acquire a right 
of easement, for support or otherwise, 
over the land of his neighbor.’ Wyatt v, 
Harrison, 23 E. C. I.. 205, is a full author- 
ity, to the same extent. Lord TENTER- 
DEN says: ‘It may be true that if my 
land joins that of another, and I have not 
by building increased the weight upon my 
soil, and my neighbor digs in his land, so 
as to cause mine to fall in, he may be lia- 
ble to an action. But if I have laid an 
additional weight upon my Jand, it does 
not follow that he is to be deprived of the 
right of digging his own ground, because 
mine will then become incapable of sup- 
porting the artificial weight which I have 
laid upon it." This may be now regarded 
as the settled law upon this subject. And 
this same principle has been extentied to 
the construction of public works in Eng- 
land and this country. Governor of Plate 
Manufacturers v. Meredith, 4 T. R. 794, 
Lord Kexyon says: ‘If the legislature 
think it necessary, as they do in many 
cases, they enable the commissioners to 
award satisfaction to the individuals who 
happen to sutfer. But if there be no such 
power given the commissiuners, the parties 
are without remedy, provided the commis- 
sioners do not exceed their jurisdiction,’ 
This was a case where the plaintiffs had 
been hindered in the free access to their 
business premises by the raising of the 
street opposite them by the defendants, 
who were commissioners for paving the 
street, — not very dissimilar, in principle, 
to the plaintiffs case. Sutton v. Clarke, 
1 E C, L. 298; Boulton v. Crowther, 9 
id. 227; King v. Pagham, 15 id. 287. 
The same, or similar principles have been 
repeatedly declared in this country; Henry 
v. The Pittsburgh and Alleghany Bridge 
Co., 8 W. & 8. (Penn.) 85. But in this 
case the plaintiff recovered damages for 
the negligent manner in which the street 
was altered, thereby throwing water need- 


lessly upon plaintiffs land. Shrunk v, 
Schuylkill Nav. Co., 14 S. & R. (Penn.) 
71; Commonwealth v, Fisher, 1 Penn. 
462, and other cases stated more at length 
in the note. From all which we must in- 
fer that the defendants are not liable 
upon general principles for necessary con- 
seyuential damages, accruing to the plain- 
tiffs premises or business, by the prudent 
erection or operation of the defendants’ 
road ; and not being made so by statute, 
but impliedly exempted from all such lia- 
bility, it only remains to inquire how far 
such an exemption is consistent with the 
constitution of this State. If this question 
were entirely new, it would certainly be 
attended with more difficulty, and would 
justify a far more extended examination 
than would now seem excusable. The are 
ticle embracing this subject in our State 
constitution, part i. art. ii, is in these 
words: ‘That private property ought 
to be subservient to public uses, when 
necessity requires it; nevertheless, .. . 
the owner ought to receive an equivalent 
IN MONEY.’ The corresponding provision 
in the United States Coustitution is in 
these words : ‘Nor shall private property 
be taken for public use, withont just com- 
pensation.’ Reference tv the United States 
Constitution is important only, as show- 
ing how similar provisions are expressed 
in different constitutions, all having the 
same general object in view. This consti- 
tutional provision is not of American ori- 
gin. It existed in the Roman Empire, 
and in the English constitution, and in 
most, if not all, the modern European 
States. In the Code Napoleon, book ii. 
title ii. 545, it is thus expressed: ‘No 
one can be compelled to give up his prop- 
erty, except for the public good, and for a 
just and previous indemnity.’ This sub- 
ject is discussed much at length by the 
civil-law writers referred to in Chancellor 
Kent’s elaborate note upon the subject, 
2 Com, 7 ed. 393. It is scarcely needful 
to go much at length into the general sub- 
ject here. The learned commentator con- 
tends very strenuously for compensation 
in money, to the extent of the value of the 
land taken. And how the Vermont consti- 
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and was clearly not contemplated by the original condemnation or 
dedication of the lands for the purposes of a street, it attempts the 


tution can fairly bear any other construc- 
tion is to mo difficult of apprehension. 
That view is maintained in Vanhorne ov. 
Dorrance, 2 Dall. (U. S.) 304, by Justice 
Patrerson. And as the subject of the 
mode of compensation was discussed in 
this country, at an early day, it seems 
probable that it was limited in this 
State to a money compensation, de in- 
dustria. And that probably led the 
court to adopt a rather anomalous view of 
the subject, as it might seem to some, in 
Livermore v. Jamaica, 23 Vt. 861, limiting 
the constitutional provision to the taking 
the fee of the land. That seemed to be 
the practical construction put upon it in 
this State from its earliest adoption, and 
perhaps the court were justified in making 
the decision they did upon the ground of 
its practical construction. But altogether 
aside from any express provision of the 
Constitution, a statute taking property, 
without necessity, of a public character, 
or without compensation in some form, 
would doubtless be regarded as entirely 
without the just limits of legislative 
power. It is so regarded in North Caro- 
lina, where they have no express consti- 
tutional provision upon the subject. 
Railroad Co. v. Davis, 2 D. & B. (N. C.) 
451. But in South Carolina, where no 
such constitutional provision existe, it 
was decided by a divided court that com- 
pensation was not indispensable, But the 
better law is regarded as embodied in the 
dissenting opinion of Mr. Justice RicH- 
ARDSON, State v. Dawson, 8 Hill (S. C.), 
100. Assuming, then, that it is neces- 
sary, upon general principles, to make 
compensation to the proprietor in some 
form, even where a less interest in land 
than a fee is taken, the extent of the com- 
pensation is still open. See also Wilkinson 
v. Leland, 2 Pet. (U. S.) 627, Story, J. It 
seems little better than an evasion to say 
that no compensation is required where a 
perpetual easement in the land is taken 
for public use. There is the same reason 
and justice in allowing compensation in 
auch case as where the absolute fee is 
taken. And it has always been so re- 
garded. But the general rule may now 


be regarded as settled in this country, 
that any advantages accruing to the pro- 
prietor of the land taken hy the contem- 
plated public work, may he taken into the 
account in appraising the damage. So, 
too, where any portion of the land is 
taken, the commissioners may doubtless 
estimate consequential damages to the re- 
maining portion of the laud. It is scarcely 
possible to come fairly at the value of the 
land taken, or the actual damage suffered 
in any other mode. Symonds v. Cincin- 
nati, 14 Ohio, 147, Justice READ dissent- 
ing. The charter of defendants, sec. 7, 
requires the commissioners to appraise 
such damage to the owner of land taken, 
as he may have sustained, or shall be liable 
to sustain, by the occupation of the land 
for the purpose aforesaid. It is not now 
regarded as essential that the damages 
should be paid in advance of assuming 
possession of the land, as required by the 
Code Napoleon and in rome American 
cases. Bloodgood v. M. & H. R. R. Co., 
14 Wend. (N. Y.) 51; 8. c. in error and 
reversed, 18 Wend, (N. Y.) 9. The same 
rule obtains in England at common law. 
Lister v, Lobby, 7 Ad. & El. 124. But 80 
far as this court have been able to learn, 
merely consequential damages to lands not 
taken, where no statute provision upon 
the subject exists, have never been re- 
garded as entitling the party to compen- 
sation, either from the State or those upon 
whom the State confers a public franchise 
in the exercise of which the damage oc- 
curs. The English Railway act gives the 
right to damages to the owners of all lands 
‘injuriously affected." Under this statute 
the courts hold the corporations liable for 
all acts which would constitute a good 
ground of action if done by a private 
person without any authority from the 
State. So that there any act of a railway 
company amounting to a nuisance in a 
private person, and causing special dam- 
age to any particular land-owner, is good 
ground of claiming damages by such land- 
owner. Queen v. Eastern Counties Ry. 
Co. 2 Q. B. 847; Glover v. The North 
Staffordshire Ry. Co., 5 Eng. Law & Eq. 
335. But in the absence of all statutory 
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exercise of a power which it does not possess, because it has been 
withheld by the Constitution.! The same rule prevails where land 


provision to that effect, no case, and cer- 
tainly no principle, seems to justify the 
subjecting a person, natural or artificial, 
in the prudent pursuit of his own’ lawful 
business, to the payment of consequential 
damage to other persons in their property 
or business. This always happens, more 
or less, in all rival pursuits, and often 
where there is nothing of that kind. One 
mill, or one store or school, often injures 
another. One's dwelling is undermined, 
or its lights darkened, or its prospect ob- 
scared, and thus materially lessened in 
value, by the erection of other buildings 
wpon lands of other proprietors. One is 
beset with noise, or dust, or other incon- 


venience, by the alteration of a street, or 
more especially by the introduction of a 
railway, but there is no redress in any of 
these cases. The thing is lawful in the 
railway es much as in the other cases sup- 

One would not care if they were 
altogether excluded from cities and large 
villages. But the legislature have deter- 
mined otherwise, and the plaintiff must 
be content to take his chance with other 
citizens. These public works come too 
near some, and too remote from others. 
They benefit many, and injure some. It 
is not possible to equalize the advantages 
and disadvantages. It is so with every- 
thing, and always will be, We do not 


i Story v. N. Y. Elevated R. R. Co., 
90 N.Y. 122; 48 Am. Rep. 146; Talbot 
e. Richmond & Danville R.R. Co., 81 
Gratt. ( Va.) 642; Schurmeier v. St. Paul, 
&e. R. RK. Co., 10 Minn. 82; Winonsy &. 
BR. R. Co. v. Denman, 10 id. 267; Grey 
v. First Div. St. Paul, &c. R. R. Co., 13 
1d. 315; Harrington v. St. Paul & Sioux 
City R. R. Co., 17 id. 215; Adams v. Has- 
tings & Dakota R.R. Co., 18 id. 260; 
Kaiser v. St. Paul, Stillwater, &c. R. R. 
Co., 22 id. 149; Brisbane v. St. Paul & 
Sioux City R. R. Co., 28 id. 114; Carli ». 
Stillwater Street R. R. Co., 28 Minn. 373; 
Terre Haute, &. RR. Co. v. Scott, 74 
Ind. 29; Starr v. Camden & Amboy R. R. 
Co., 24 N. J. L. 92; Imlay vo. Union 
Branch R. R. Co., 26 Conn. 249. In 
Washington Cemetery v. Prospect Park, 
&c. Kk. R. Co. 7 Hun (N. Y.), 756, Bar- 
NARD, J., said: ‘‘If the owners fronting 
on Gravesend Avenue, in the county of 
Kings, own the fee of the avenue, subject 
only to the right of the public to use the 
same as an open street or highway, then 
this action is well brought, and a perpetual 
injunction against the defendant, restrain- 
ing it from constructing its road thereon, 
is a proper remedy. Williams . N. Y. 
Central R. R. Co., 16 N. Y. 97; Broiestedt 
#, South Side R. R. Co., 55 id. 220; Car- 
penter v. Oswego & Syracuse R. R., 24 id. 
665; Mahan v. N. Y. Central, 24 id. 658; 
Wager . The Troy Union RB. R, 25 id. 


626. Gravesend Avenue was laid out by 
special act of the legislature (chap. 531, 
Laws of 1873), and the question presented 
is, whether, by the proceedings taken un- 
der this act, the fee of the land was taken 
for the public use or only an easement. It 
is laid out as an avenue, ‘one hundred feet 
in width; the carriageway thereof sixty 
feet; the sidewalks each ten feet; and 
courtyards ten feet in width on each 
side.’” It was held that they did own the 
fee, and the injunction was issued, and 
this ruling was sustained by the Court of 
Appeals, 68 N. Y. 591; New York v. Pros- 
pect Park, &. R.R. Co., 10 Hun (N. Y.), 
508; Affd. 78 N. Y. 579. In Matter of 
N. Y. Centrat v. Hudson River R. R. Co., 
15 Hun (N. Y.), 66, it was held that the 
use of the street for a steam railway is a 
new one which cannot be imposed by leg: 
islative authority without compensation 
to the owner of adjacent premises. See 
also Mahan v. N. Y. Central R. R. Co., 
24 N. Y. 658; Williams v. N. Y. Cen- 
tral R. R. Co., 16 id. 97; Carpenter v. Os- 
wego, &. R,R. Co., 24 id. 655; Wager », 
Troy, &c. R. R. Co., 25 id. 526; Blisch v. 
Chicago & N. W. BR. R. Co., 43 Wis. 188; 
Cape Girardeau & B. M. & G. R.R. Oo. 
v. Renfroe, 58 Mo. 265; State v. Laverack, 
85 N. J. L. 201; Jones v. Keith, 87 Tex. 
894; So. Carolina R. R. Co. v. Steiner, 44 
Ge. 546, 
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has been dedicated for the purposes of a street by adjacent owners, 
—the rule being, that where a person dedicates to the public, :and 


expect to have the consolation, if consola- 
tiov it be, to know that these little ine- 
qualities will ever be made precisely equal 
with us all in this life. But it will be so 
at no very distant day; and it becomes a 
reasonable man, perhaps, not to magnify 
them inordinately, since they are so short- 
lived, and so absolutely beyond the remedy 
of all human skill. Those most skilled in 
these matters, even empiricsa of the most 
sanguine pretensions, soon find their phi- 
Josophy at fault in all attempts at equaliz- 
ing the ills of life. The advantages and 
disadvantages of a single railway could 
not be satisfactorily balanced by all the 
courts of the State in forty years. Hence 
they must be left, as all other consequen- 
tiel damage and gain is left, to balance 
and counterbalance itself as it beat can. 
If the legisluture had seen fit to annex a 
similar condition to these grants with that 
found elsewhere, making the company 
liable for damage to all land ‘injuriously 
affected by the road,’ it might have been 
very well and far more just than it is; 
but not having done that, and having 
made an unqualified grant to the defend- 
ants, thus legalizing their proceedings in 
building and running the road, it is im- 
possible for the court to impose any further 
restrictions upon them than upon other 
legal business which one carries on upon 
his own land. But some of the cases seem 
to justify some limitation upon the right of 
railway companies, or other grants for 
public purposes, in regard to diverting 
watercourses, rivers, and other streams. 
Boughton v. Carter, 18 Johns, (N. Y.) 
404, seems to require that such public 
companies should not needlessly injure 
the adjoining proprietors, by turning the 
water upon them in such a manner and at 
such points as materially to injure them. 
Where it is practicable, within the range 
of any reasonable expense, to save the ad- 
joining proprietors from damage by the 
water flowing from the road, or from a 
natural stream of water, and this is not 
done, and the land-owner suffers damage, 
the company is liable to an action. The 
case of Hooker v. New Haven & North- 
ampton Co., 14 Conn. 146, goes upon this 


ground, and extends the right of action to 
the land-owners below the works, no part 
of whose lund is taken, but which is ma- 
terially injured by the defective manner 
in which the public works are constructed. 
It was held, too, by Kent, Chancellor, 
in Gardner v. Newburgh, 2 Johns. Ch. 
(N. Y.) 162, that one could not be de- 
prived of the benefit of a stream of water 
by the State even without compensation, 
and the defendants were enjoined from 
building an aqueduct by public grant 
until they made compensation to the 
proprietors of land, below the point at 
which it was proposed to divert the 
spring for the supply of the aqueduct to 
the city of Newburgh. These, and some 
other cases of a similer character, seem to 
be founded in reason and justice, and not 
at all to conflict with the general prin- 
ciples before laid down by us, — that the 
defendants are not liable for merely con- 
sequential damages to land taken, or ex- 
pressly effected in themselves, as is the 
case where water is diverted or caused to 
overflow the land. But, upon general prin- 
ciples, every one is liable for diverting a 
stream of water, liable for the damage 
caused to those from whom it is diverted, 
and to an action at law. One may use 
water running over his land in any man- 
ner he chooses, hut he may not divert it 
from its ordinary channel. The State 
cannot do this, more than an individual, 
unless it become necessary to the accom- 
plishment of some public work, and in 
that caso is bound to make compensation. 
Here the land is not taken, but the water, 
which makes the land valuable, is taken, 
and that is the same in law as if the land 
were taken. So, too, if by making imper- 
fect sluices, or other passage for streams 
which defendants’ road crosses, the Jand 
of adjoining proprietors is injured, the de- 
fendants are liable, whether any portion of 
their land had been taken by the company 
or not, and whether damages for land taken 
had been appraised or not. This liability 
(Whitcomb v. Vt. Cent. R. R. Co.) is for 
an omission of duty in building their road, 
and is a virtual tort. Upon this ground, 
it seems to the court, that in the case of 
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for a highway, street, or alley, he must be supposed to have in view 
the benefits which will result to his remaining lands from the p.r- 


Frederick Whitcomb against the defend- 
ants the plaintiff was entitled to recover 
his full damage. These damages were 
occasioned by the want of a sufficient 
sluice or culvert, which it was the duty 
of the defendants to build, and of this 
they seem to have been aware, as they 
built one of wood, which failed. The 
damages paid to Freeman present no im- 
pediment, as it seems to us, to the plain- 
tiff’s recovery, inasmuch as it was not 
competent for the appraisers to take into 
account any such prospective or possible 
damage to accrue from a neglect and 
breach of duty on the part of defendants. 
A contrary rule would be attended with 
great uncertainty and great probable 
wrong. It is poasible some of the cases 
from Pennsylvania, which we remarked 
upon more at length in a note, may seem 
to favor the idea that a railway company 
is not liable for diverting a stream of water 
when it might be restored to its former 
state; but that certainly is inconsistent 
with general principles of reason and jus- 
tice, and common law, and equally at 
variance with the express provisions of 
defendants’ charter. Section 10 provides 
that all watercourses and streams shall be 
restored ‘to their former state and useful- 
ness, as near as practicable.’ This would 
not impose upon the defendants impossi- 
bilities, as was held in Queen v. Scott, 3 
Q. B. 543. Nor will it probably require 
the defendants to build culverts where it 
is not obvious that one will probably be 
needed, or where one would only be needed 
once in twenty, or thirty, or fifty, or one 
hundred years, in the most extraordinary 
freshets, and which might therefore be re- 
garded as accidental, or the act of Provi- 
dence, and not to be provided against by 
mere common prudence. But in the prea- 
ent case it seems such a culvert or sluice 
was needful every year, and that this be- 
came known to defendants before con- 
structing their embankment, and that 
they attempted to build one, which was 
so imperfectly built that it filled up. We 
think, therefore, the plaintiff is entitled 
to have such damages of defendants as he 
has sustained by reason of their not build- 


ing such a culvert as would be ordiuarily 
needful in that place, such as prudent men, 
under the circumstances, would have been 
likely to build. We cannot regard the 
deed of Freeman aud wife as amounting to 
a livense to build their road upon the land 
granted in any ditf+rent manner from what 
they would have been entitled to do had 
they taken the right of way merely in the 
ordinary mode. Indeed, such a deed of the 
fee of the Jand has been sometimes held only 
to convey the right of way to such corpora- 
tion, that being all which it can properly 
bold. But, not to discuss that point, it 
certainly could not be fairly regarded as 
giving a right to build the road upon the 
land in any other mode than that de- 
fined in their charter, restoring water- 
courses to their former state as far as prac- 
ticable. The result of all which would 
seem to be that, in the case of Hatch, the 
judgment must be affirmed, unless the 
plaintiff thinks it an object of some irn- 
portance to him to have the question sub- 
mitted to the jury whether the road was 
built in a manner to do him no unneces- 
sary damuge. And this would seem to 
confine the claim for damage pretty much 
to the turning the water upon him, as the 
case is stated in the exceptions. In the 
case of Whitcomb, the judgment is re- 
versed and the case remanded. We have 
taken no notice of certain cases where it 
has been held that railway companies are 
not liable for cutting off springs of water 
in making their excavations. For it is 
presumable that such cases go mainly 
upon the ground that such springs could 
not have been reatored to their former 
state, or else they were covert, liko a 
spring supplying a well. Aldrich v. 
Cheshire R. R. Co., 21 N. H. 359. Or, 
perhaps, that the payment of damage cov- 
ered the loss which the party had sustained 
by having the spring cut off where it was 
impossible to restore it. The case of Dodge 
v. County Comm'rs of Essex, 3 Met. (Mass. ) 
880, seems to sustain the leading views 
which we have here taken.” Bradley v, 
New York & New H. R.R. Co., 21 Conn. 
294. In the New York & Erie R. R. Co, 
v. Young, 83 Penn. St. 180, the court say: 
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ticular use to which he dedicates it. And when land is taken for 
a street, the compensation therefor is adjusted with reference to the 
benefits and injuries which the proprietor of the remaining land will 
receive and sustain by reason of the opening of the street. And 
these benefits and injuries will be estimated with reference to the 
identical use to which the property taken is appropriated. Bovvigk 
defines a highway as a “ passage, road, or street which every citizen 
has a right to use;” a street as “a public thoroughfare or highway 
in a city or village.” The following definitions by the courts may 
also be adverted to: by the dedication “the public acquire nothing 
beyond the mere right of passing and repassing upon the highway, 
and in all other respects the rights of the original owner remain 
unimpaired.”1 Such also is the rule where there is a partial dedica- 
“It has been held by this court, inthe to make deep cuts through the land 


Monongahela Navigation Co, v. Coons, 6 
W.&8. (Penn.) 101; The Susquehanna 
Canal Co. 0. Wright, 9 W. & S. (Penn.) 9; 
McKinney v. Monongahela Navigation Co., 
18 Penn. St. 65; Shrunk ». Schuylkill 
Navigation Co., 14 8. & R. (Penn.) 71; 
The Philadelphia & Trenton R. R. Co., 
6 Whart. (Penn.) 45; and Rundle ». The 
Del. & Rar. Canal Co., 14 How. (U. 8.) 
80, that the grantees of such a franchise 
have the same power that existed in the 
State, and may exercise it, subject only to 
such restrictions as are imposed in the 
grant, and that they are subject only to 
the same liability, unless otherwise de- 
clared. Such grants are always supposed 
to be for the public benefit, and to be 
exercised with that view by the corpora- 
tion rather than by the State itaelf. In 
the cases cited, the doctrine has been dis- 
tinctly held, and is the settled Jaw of the 
land, if anything can be settled, that, un- 
less the act of incorporation provides for 
it, consequential damages are not recover- 
able from a railway, or other improvement 
company, in constructing or maintaining 
their works, — thus applying the same rule 
to them as was held upplicable to the 
commonwealth itself. Com. vo. Fisher, 1 
Penn, 467. That the legislature may di- 
rect otherwise, nubody doubts; but the 
liability does not exist unless it is ex- 
pressed.” In Hortaman v. Lexington & 
Cov, R.R. Co., 18 B. Mon. (Ky.) 218, 
where a right of way was granted to a 
railway company, and it was necessary 


granted, and the railway company left 
the banks of the cut without side-walls 
or other protection, the court say: ‘‘Al- 
though it devolved upon the company, 
in the use of the way for the purpose 
contemplated, to observe proper care and 
precaution, so as to avoid unnecessary in- 
jury to plaintiff's property, and although 
a failure to do this would furnish a just 
ground of complaint for injury resulting 
from such failure, we are of opinion that 
it did not devolve upon the company to 
construct a wall, or erect any defences, for 
the protection of the adjoining property 
from the consequences resulting from a 
proper and reasonable use of the way for 
the railroad, although such consequences 
would be injurious, and inevitably 20, to 
the plaintiff. It is for injury resulting to 
a man from the careless and negligent use 
by another of his property that the law 
affords redress to the former. The latter 
is not responsible for the lawful use of his 
own property, although such use may re- 
sult in damage to his neighbor. It is 
obvious that the plaintiff knew to what 
use the way would be applied, and the 
Presumption is that he estimated the dam- 
age that would necessarily result from the 
use of the way for a railway track.” 
Cracknell v. Thetford, L. R. 4 ©. P. 
629. 

1 Crank, J., in Carli v. Street R. R. &c. 
Co., 28 Minn. 878; Williams ». N. Y. 
Central R. R. Co., 16 N. ¥. 97. The 
easement of a highway ‘‘embraces all 
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tion of land fora street. Thus, in a Virginia case,! it appeared that C. 
and G., owning lots in Richmond, each bounded east by Seventeenth 
street, and separated by what was at one time the bed of Shockoe 
creek, but from which the water of the creek had been diverted, 
entered into a deed by which they fixed the boundaries of their lots 
respectively ; and they covenanted and agreed that there should be 
between their lots a street thirty feet wide, extending from Seven- 
teenth street westwardly to the eastern boundary of their lots, and 
that said street should be forever kept open as a highway and common 
for the use of the persons who might be the owners of the lots of land 
bounded on either side of said street. The street thus provided for 
did not extend west to any street or alley. It was held that looking 
to the whole deed and the surrounding circumstances, there was not 
a dedication of the street to the public generally, but only to the 
owners of the lots or parts of the lots spoken of in the deed; and 
therefore that it was not a street over which the city authorities had 


travel not prohibited by law, on foot, in 
carriages, omnibuses, stages, sleighs, or 
other vehicles, as the wants and habits of 
the public demand.” Elliott v. Railroad 
Co., 82 Conn. 580. ‘‘The right of the 
public in a highway consists in the priv- 
ilege of passage, and such privileges as are 
annexed as incidents by usage or custom, 
as the right to make sewers and drains, 
and lay gas and water pipes.” State v, 
Korerick, 34 N. J. L. 205. In Carli uv. 
Street R. R. Co., anze, the street occupied 
by « railroad laid by the defendant, and 
the adjoining lot owned by the plaintiff, 
were upon made land which had been ex- 
tended into a lake through which flowed a 
navigable stream. It was claimed that 
the lot-owner’s title did not extend to 
lands covered by the waters of the lake, 
but stopped at the line of low water. It 
was held that while such is the law, it is 
well settled that the owner of land bounded 
by a navigable stream has certain riparian 
rights which spring from the ownership of 
the bank, and are not dependent upon a 
strict legal title in him to the soil covered 
by the water. Said Cuark, J.: ‘*These 
rights were clearly defined in Brisbane 0. 
8, Paul & Sioux City R. R. Co., 23 Minn. 
114, as follows: ‘The right to enjoy free 
communication between his abutting prem- 
ises and the navigable channel of the river; 
vol. Il. —~ 2 


to build and maintain for his own and the 
public use suitable landing-places, wharves, 
and piers on and in front of his land, and 
to extend the same therefrom into the river 
to the point of navigability, even though 
beyond low-water mark; and to this ex- 
tent exclusively to occupy for such and 
like purposes the bed of the stream, subor- 
dinate and subject only to the navigable 
rights of the public, and such needful rules 
and regulations for their protection as may 
be prescribed by competent legislative au- 
thority.’ In addition to the authorities 
cited in the opinion in this case, the doc- 
trine has the authority of a recent English 
case in the House of Lords, and we are 
satisfied that it rests upon solid grounds 
of justice and utility. Long v, Fishmong- 
ers, L. R. 1 App. Cas. 662. It does not 
appear that the use made of the shore in 
this case has cnused the least impediment 
to the free and unobstructed navigation of 
the river, or has been prejudicial in any 
way to the public interests. These riparian 
rights are property, and cannot lawfully 
be taken for public use without compen- 
sation. Yates v. Milwaukee, 10 Wall. 
(U. 8.) 197, The acts done by the de- 
fendant are an invasion of the riparian 
rights of the plaintiff.” 

1 Talbot ». Richmond & Danville R. R. 
Co., 81 Gratt. (Va.) 642. 
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control, and could authorize a railroad company to lay its track 
along. Said Burks, J.: “Intent is the vital principle of dedication. 
In a case where acts and declarations are relied upon to show such 
intent, to be effectual they must be unmistakable in their purpose 
and decisive in their character; and in every case it must be un- 
equivocally and satisfactorily proved.1 To ascertain the intent of 
the parties is said to be the fundamental rule in the construction of 
agreements ;? and in such construction courts look to the language 
employed, the subject-matter, and the surrounding circumstances. 
They are never shut out from the same light which the parties 
enjoyed when the contract was executed, and in that view they are 
entitled to place themselves in the same situation which the parties 
who made the contract occupied, so as to view the circumstances as 
they viewed them, and so to judge of the meaning of the words and 
of the correct application of the language to the things described. 
The term ‘ highway’ is a generic name for all kinds of public ways, 
— ways common to all the people of the State having occasion to 
pass over them. To constitute a highway, it must be one over 
which all the people of the State have a common and equal right to 
travel, and which they have a common, or at least a general interest 
to keep unobstructed® Here, the attempted dedication was to a 
limited portion of the public, and such 8 partial dedication is simply 
void, and will not operate in law as a dedication to the whole pub- 
lic. There may be a dedication of a way to the public for a limited 
use, but there cannot be a dedication to a limited part of the public.® 
... The language used manifests a purpose merely to adjust and 
fix with certainty the boundary between the two lots, and establish 
a common right of way to be annexed asa permanent easement to 
the lots, and not for the accommodation of the public.” 

So where the city itself was the original owner of lots adjacent to 
a street, and conveyed them with a covenant that the street, the fee 
of which was in the city, should forever be kept open, it was held 
that the grantees of such lots are entitled to have such street kept 
open and continued as a public street for the benefit of their abutting 


1 Harris's Case, 20 Gratt. (Va.) 888; 699. See also Maryland v. Railroad Co., 
Holdane v. Trnstees of Cold Spring, 21 22 id. 105; Moran v. Prather, 28 id. 492. 
N. Y. 474; Washburn on Easm. 133, 184; Hott, C. J., Queen ov. Saintiff, 6 
2 Dill. on Mun. Corp. § 499. Mod. 255, 258. 

4 Canal Co. v. Hill, 15 Wall. (U. 8.) 5 People v. Jackson, 7 Mich. 488. 


6 Poole ». Huskinson, 11 M. & W. 


4. 
* Nash v. Towne, 5 Wall. (U. 8.) 689, 827. 
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property, and that the erection of an elevated railway in such street 
is inconsistent with its uses as a street, and as to such lot-owners is 
a taking of private property within the meaning of the Constitution, 
which cannot be permitted without compensation, and such use may 
be restrained by injunction ;! and, even though there was no such 
covenant in the deed, the city owning the fee of the street, and con- 
veying the land as bounded thereon, would doubtless be treated 
as impliedly covenanting to keep such street open forever for the 
use and benefit of its grantees thereon, so that the same rights would 
attach as in the case of an express covenant.? 

It is now generally held in all the States, that the use of public 
streets or highways for horse railways for the carriage of passengers — 
only, where the grade of the street or highway is not thereby changed, 
does not operate as a change of use or impose any new burden upon 
the land, and that the owner of adjoining land has no claim for dam- 
ages because of their proper construction and operation. They are 
treated as merely presenting a new and improved mode of transit, 
not excluded by the purposes for which the land for streets and 
highways is taken.? 

The legislature has ne power to authorize a railroad company to 
take lands which have already been taken by the public as a high- 
way, and appropriate them to the construction of a railroad, without 
making compensation to the owner of the fee. The owner is not 
divested of the fee by the laying out of the highway, and the public 
thereby only acquires a right of way and the incidental privileges. 
Appropriating such highway to a railroad company is giving, not an 
easement to the public, but an exclusive right to the company, and 
they cannot be regarded as standing in the place of the public* 


1 Story v. N.Y. Elevated R. R. Co., 
90 N. Y. 116; 48 Am. Rep. 146. 

* Tracy, J., in Story v. N. Y. Ele- 
vated R. R. Co., ante; Oswego v. Os- 
wego Canal Co., 6 N. Y. 257; In re 
Mayor, 1 Wend. (N. Y.) 262; Cox ». 
James, 45 N.Y. 557; Suyles v, Hastings, 
92 id. 217. For ae farther discussion of 
theese questions, see chapters on ‘‘ ELE- 
vaTep Rartways” and ‘‘ RAILROADS UPON 
Higuways.” 

% Fichels o. Evansville Street R. R. Co., 
78 Ind. 761; Elliott v. Fair Haven, &c. R.R. 
Co., 32 Conn. 579; Hiss v. Baltimore, &. 
R. R. Co., 52 Md. 242; 86 Am. Rep. 871; 
Attorney-General v. Metropolitan R. R, 


Co., 125 Mass. 515; 28 Am. Rep. 264; 
Hobart v. Milwaukee City R. R. Co., 27 
Wis. 194; 9 Am. Rep, 461; Cincinnati, 
&c. Street R.R.Co. v, Cumminsville, 14 
Ohio St. 523; Hinchman v. Paterson 
Horse R. R. Co., 17 N. J. Eq. 75; Jersey 
City, &c. R. R. Co. v. Jersey City, &c. 
Horse R.R. Co., 20 id. 61; Peddicord v. 
Baltimore, &c. R. R. Co., 84 Md. 468; 
Savannah & Thunderbolt R. R. Co. »v. 
Mayor, 45 Ga. 602; Brown rv. Duplessis, 
14 La. An. 842. 

4 Prustees of Presb. Soc. ov. Auburn, 
&. R. R. Co, 8 Hill (N. Y.), 667; 
Fletcher »v. Auburn & Syracuse R. R. Co., 
25 Wend. (N. Y.) 462, See also Craig 
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If a person dedicates land to the purpose of a highway, he does 
not thereby relinquish to the public anything more than'the right 
of way, and the municipal or State authorities have no power to 
authorize the taking of such highway by a railroad company, with- 
out his consent or making compensation to him. The taking and 
use of the street for a railroad is not one of the modes of enjoying 
the public easement, but imposes an additional burden upon the soil, 
for which the owner is entitled to damages, and he may recover them 
in an action against the company if the road is taken without com- 
pensation! A railway company has no right even to tunnel under a 
highway, without making previous compensation to the land-owner? 

A city has such an interest in the soil of its streets, that the legis- 
lature cannot empower a railway company to use them for a railway 
track, without compensation ; and it pertains to the corporation of 
a city to determine the mode of propelling cars within its limits, 
whether by steam or horse power, and the rate of speed® Besides 
the right of way which the public have in a street, there is a private 
right, which passes to a purchaser of a lot upon the street, as appur- 
tenant to it, which he holds by an implied covenant that the street 
in front of his lot shall forever be kept open for his enjoyment ; and 
for any obstruction thereof, to the owner’s injury, he may maintain 
an action. The right which the owner of a lot has to the enjoyment 
of an adjoining street is part of his property, and can only be taken 
for public use on just compensation being made, pursuant to the 
Constitution. ’ 

But in some. of the States it is held that where the authorities of 
@ municipal corporation are invested by charter with the exclusive 
control over its streets, and, in pursuance of such power, permission 
is granted to locate railway tracks along a street, the owners or 
occupants of property fronting such street cannot enjoin the laying 
of such tracks, nor recover any damage or compensation for such use 
of a street. 

In the case of constructing the track of a railroad through the 
streets of a city by the permission of the common council, the lands 


v. Rochester, &. R. R. Co., 89 Barb. 7 Ind. 479; Protzman ¢. Indianapolis & 


(N. Y.) 494. Cincinnati R. R. Co., 9 Ind. 467. But 
1 Williams v. N. Y. Central R.R. Co., see Murray 9. Graham, 6 Paige (N. Y.), 
16 N. Y. 97. Ch. 622. 
* Ramsden v. Manchester, &. Ry. Co., 5 Moses ‘vo. Pittsburgh, &. R. R. Co., 
1 Exch. 728. 21 Ill. 516; New Albany BR. R. Co. o, 
® Donnaher v. State, 16 Miss. 649. O’Daily, 18 Ind. 358, 


4 Tate v, Ohio & Mississippi R. B. Co., 
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forming the streets wherein the track is laid are not to be deemed 
“taken” from the adjoining owners for the construction of the road ; 
they are used, and the rails laid down upon them, by the permission 
of the city to whom the lands, subject to the trust for public uses of 
them, belong, or, at any rate, the right and duty of regulating them 
appertains. They still continue streets, for the use, benefit, and ac- 
commodation of the public at large,! and injury to individual 
owners of land by the authorized construction of a railroad through 
a street, the title to which is in the people of the State is damnum 
absque injuria, and gives them no right of action against the 
company.” 

A railroad corporation is entitled to damages for the construction 
of another railroad across its track, although such track is laid upon 
piles over tide-water.® But a statute authorizing highways to be 
laid out across railroad tracks without making compensation does 
not violate the constitutional provisions against taking private prop- 
erty for public use, or impairing the obligation of contracts. The 
title which a railroad corporation acquires to its track is qualified 
as being taken for public use, and is subject to the exercise, by the 
legislature, of all the powers to which the franchises of the corpora- 
tion are subject.* 

A turnpike company owns the way, and is entitled to damages 
for any interference that obstructs or impairs the use of it in the 
least degree, — as, the laying of @ railroad track across it; though 
such track is authorized by the railroad company’s charter.’ 

The easement enjoyed by the public in a turnpike road is vested 
in the public as muchas is that which exists-in a common highway ; 
and the resumption of such a franchise leaves the public easement 
unaffected. Where, therefore, the legislature passed a resolution 
repealing the charter of a turnpike company, discontinuing the road 
asa turupike, and establishing it as a public highway, it was held 
that the road became a legal public highway, without any new 
assessment of damages to the owners of the soil. 


1 Drake ». Hudson River R. R. Co., 7 5 Seneca Road Co. v, Auburn Roches- 


Barb. (N. Y.) 508. ter R. R. Co., 5 Hill (N. Y.), 170; Mahon 
* Corey v. Buffalo, Corning, & N. Y. . Utica & Schenectady R. R. Co., Hill & 
B. B. Co., 28 Barb, (N. Y.) 482. D. Supp. (N. ¥.) 156. 


® Grand Junction R. B., &. Co. ». 6 State v. Maine, 27 Conn. 641 ; Hing- 
County Commissioners, 14 Gray (Mass.), ham & Quincy Bridge & Turnpike Co. v. 
553. County of Norfolk, 6 Allen (Mass.), 
4 Albany Northern R. R. Co. ». Brow- 358. 
nell, 24 N. Y. 845. 
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Sec, 235. Preliminary Survey. —The clause in the Constitution 
which prohibits the taking of private property for public purposes 
does not prevent the legislature from authorizing an exclusive occu- 
pation of land for temporary purposes, 4s an incipient proceeding to 
the acquisition of the title thereto or of an easement therein, without 
compensation ; and an entry upon lands under authority in its charter 
or in the general law, to locate or survey its route, is not a taking of 
land within the meaning of the Constitution. But the right must be 
exercised reasonably, and with reasonable diligence; and if the com- 
pany enters, locates its line, and takes exclusive possession of the 
land under its survey, and neglects for an unreasonable time to per- 
fect its proceedings to take the land, the owner may maintain trespass 
to recover damages for the continuance of the occupation ; but for the 
mere entry to locate and survey its route, and ascertain the feasibil- 
ity thereof, which is not followed by an occupation of the land, tres- 
pass will not lie, and unless, as is sometimes the case, the statute 
provides therefor, no damages are recoverable! And it has been 
held that even where a railway company has duly condemned a 
right of way, and entered thereon, but has not actually occupied any 
portion of the land, or disturbed the owner’s fences or possession, it 
had not made such an appropriation of the land as to be guilty of 
a tort, or liable to pay the award? Indeed, it has with great pro- 
priety been held that the occupation of lands by a railway company 
pending an appeal from the assessment of damages, is not a taking 
of private property for public use without compensation, because 
in such case ample provision is made for compensation.2 But a stat- 
ute permitting a court or judge to make an order in his discretion, 
pending proceedings to determine whether or not the land shall be 
condemned, allowing the company to enter into possession and use 
the land, without providing compensation for the use and waste 
committed if the proceedings shall finally fail, is held to be uncon- 
stitutional and void.* 

SEc. 236. Right to take Materials from adjoining Lands. — Where 
the charter gives to a railway company the right to enter upon and 


1 Cushman v. Smith, 84 Me. 247; 51; Lyon v. Green Bay, &. R. R. Co., 
Bonaparte v. Camden & Amboy R.R. 42 Wis. 588. 
Co., 1 Baldw. (U. 8. C. C.) 205; Polly v. 2 Dimmick v. Council Bluffs & St. 
Saratoga & Washington R. R. Co., 9 Barb. Louis R. R. Co., 58 Towa, 637. 
(N. Y.) 449; Fox v. Western Pacific § Peterson v. Foreby, 80 Iowa, 827. 
R.R. Co., 81 Cal. 488; Bloodgood », * Danes v. San Lorenzo R. R. Co., 47 
Mohawk, &. R. R. Co., 14 Wend. (N. Y.) Cal. 517; California Pacific R. R. Co. o. - 


Central Pacific R. R. Co., 47 id. 528. 
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take all such lands as may be indispensable to the completion of 
the road, there seems to be no question but that the coinpany may 
take materials, as gravel, stones, etc., from adjoining lands in invitum ; 
and the damages therefor need not be assessed until after the ma- 
terials are taken.! In such cases, the payment of compensation is 
held to be a condition subsequent ; and if provision for compensa- 
tion is made, the requirements of the Constitution are met But 
where the charter or general law restricts the company to a certain 
amount of land, — as, one hundred or two hundred feet, or to so much 
as is necessary for their use, — and at the same time provides that they 
may also take for certain purposes earth, stones, gravel, etc., “ from 
the land so taken,” the company has no authority to take materials 
from lands outside of those taken.® Indeed in all cases, in order to 
determine whether materials may be taken from outside lands, the 
charter or general law must be regarded; as the authority to do so 
depends entirely upon the circumstance whether it is or is not 
conferred thereby, as no such right exists at common law, however 
great the necessity therefor may be; nor has the company authority 
to take lands to supply materials for the repairs of its road* It 
has, however, the right, whether expressly given or not, to take 
materials from one part of its road, to use upon another part of it ;5 
and so too it has the right to cut the trees growing thereon, whether 
they are for fruit, shade, or ornament ; and this right is a continuing 
one, and may be exercised at any time, and the company is the sole 
judge of the necessity of exercising it.® 
SEC. 237. Location of the Road. — Where 4 railway corporation 
is formed under a special charter authorizing it to construct its road 
between certain points, the right of selecting the route and location 
of the road is left to its discretion; and the question whether its 
charter warrants the location as recorded is one of judicial con- 
struction for the courts. But neither a court of equity nor of law 
will attempt to control the exercise of its discretion within the 


1 Vermont Central RB. R. Co. ». Bax- 8 Parsons v. Howe, 41 Me. 218. 
ter, 22 Vt. $65; Lesher #. Wabash Nav. 4 New York Central R. R. Co. v. Gun- 
Co., 14 Il). 85 ; Blisa v. Hosmer, 16 Ohio, nison, 1 Hun (N. Y.), 496. 

44; Wheelock v. Pratt, 4 Wend. (N. Y.) § Chapin v. Sullivan R. B. Co., 29 
647; Lyon v. Jerome, 15 id. 569. N. H. 561. 

* Bloodgood v. Mohawk, &. R. R. Co.,, 6 Brainard v. Clark, 10 Cush. (Maas.) 
14 Wend. (N. Y.) 51; Bradshaw v. 6; Preston v. Dubuque, &. R. RB. Co., ll 
Rogers, 20 Johns. (N. Y.) 744; Jerome v. Iowa, 15, 

Ross, 7 Johns. Ch. (N. Y.)} 848 ; Jerome 
v. Ross, 4 Wend. (N. Y.) 650, 
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designated termini! And having selected ita route, in an action 
against it for injuries resulting from the construction of its road, it is 
not proper to submit the question to the jury whether it could not, 


1 Walker v. Mad River & Lake Erie 
R. R Co., 8 Ohio, 38; Hentz v. Long 
Island R. R. Co., 13 Barb. (N. Y.) 646; 
Fall River Iron Works v. Old Colony 
R. R. Co., 5 Allen (Mass.), 221; Parke’s 
Appeal, 64 Penn. St. 137 ; Southern Minn. 
R. R. Co. v. Stoddard, 6 Minn. 150; 
Cleveland, &c R.R. Co. v, Speer, 56 
Penn. St. 825; Struthers v. Dunkirk 
R. RB. Co., 87 Penn. St. 282; People ». 
New York Central R. R. Co, 74 N. Y. 
802. As a rule, a railway company may 
select its own route, fix its terminal points, 
and lay out its road, and acquire the right 
of way and other property necessary for 
the construction of its road on any and 
every part of its line, whether within city 
limits or without them, according to its 
own discretion. The lines selected may, 
without the assent of the city, cross 
streets, and the company may, without 
such assent, acquire the right of way and 
construct its road on every part of such 
line, except the parts to be constructed 
upon or across streets, Chicago & West- 
ern Indiana R, R. Co. ». Dunbar, 100 Ill. 
110. A railway company authorized by 
its charter to construct its line from a city 
to another point may construct its road 
from any point within said city. West- 
ern Pennsylvana R.R. Co.’s Appeal, 99 
Penn. St. 155. When a railway company 
has ascertained and located where its road 
shall be, it is not competent for another 
company to step in and take its route, 
agree with the owners and occupy the 
land. The selection and location of route 
secures the title of the first company to 
that route, which it may carry to comple- 
tion without dispossession by another. 
Titusville, &. R.R. Co. v Warren & 
Venango R.R. Co., 12 Phila. (Penn.) 
642. Under a statute authorizing railway 
companies to lay out. their roads exceed- 
ing five rods in width, and requiring the 
location of the road to be filed with the 
county commissioners, defining the courses, 
distances, and boundaries in each county, 
a location which does not state the width 
of the land taken or the boundaries of the 


location, nor refer toa map of the land 
placed on file, is invalid. Housatonic 
K. R. Co. v. Lee & Hudson R. R. Co., 118 
Mass. 391. The instrument by which a 
surveyor is appointed need not specify 
either the lands which the surveyor is to 
value or the course of the railway. Poyn- 
der v. Great Northern R. R. Co., 16 Sim. 
3. A., the owner of a tract of land over 
which a railway company was about to lo- 
cate its line, made a contract with G., the 
attorney and agent of the company author- 
ized to settle land damages, by which the 
location over A.’s land was to be twenty 
feet in width, and not to include within 
it certain buildings. This contract was 
reported to the managing officers and 
agents of the company, and was ratified 
by them. Ata meeting of the directors, 
a plan and location were exhibited, show- 
ing a location five rods wide, and G. stated 
that he had agreed with various owners of 
land to have the location of less width, 
and was directed by the president, in the 
presence of the directors, to make the 
necessary changes. G, thereupon made 
several changes in the plan and written 
location, but, by inadvertence, accident, 
and mistake, did not alter the plan and 
location to conform to the contract made 
with A., but left the location five rods 
wide, which included portions of his 
buildings. The plan and location were 
then adopted by vote of the directors as 
the location of the railway, and were duly 
filed. It was held, on a bill in equity 
brought by A. against the company to 
have the location reformed, so as to cor- 
respond with the agreement, that there 
was no evidence that either G. or the 
managing officers had any authority from 
the company to make such a contract, or 
that the president and directors had no- 
tice or knowledge of the same, or of the 
fact that G. inadvertently omitted to alter 
the location over A.'s land ; and that the 
bill must be dismissed. Central Mills Co. 
v. New York and New England R. R. Co., 
127 Mass. 687. 
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at a reasonable expense and without undue injury to the road, have 
so located it as to avoid the injury! The corporation itself, through 
its proper officers, is the tribunal to decide this question; and so 
long as they comply with the provisions of the statute and do not 
abuse this discretion their decision cannot be disturbed, aud the 
parties who suffer injury therefrom have no other redress than 
such as the statute provides. This was well illustrated ina New 
York case,? in which by the statute the company was authorized to 


1 New York & Erie R. R. Co. v, Young, 
$8 Penn. St. 175 ; Sonthern R. R. Co. v. 
Stoddard, ante; Cleveland & Pittsburgh 
BR RB. Co. ». Stockhouse, 10 Ohio St. 567. 

2 People ». New York Central K. R. 
Co, 18 Hun, 195; affirmed, 74 N. Y. 
302. Where the legislature authorizes 
the board of directors of a railroad com- 
pany to locate and construct their road 
along and across the public grounds and 
streets of an unincorporated town, and the 
directors, in pursuance of that authority, 
do so locate and construct their road, they 
act as public agents in so doing. Such 
location is the act of the State, and within 
the legislative authority, unless such use 
of the land is inconsistent with the use to 
which sach public grounds had been pre- 
viously applied by the legislature. Chi- 
cago, &. R.R. Co. v. Joliet, 79 Ill 25. 
Matter of Coney Island, &. R. R. Co., 12 
Hun (N. Y.), 451. A legislative grant of 
authority to construct a railroad along a 
tiver does not authorize the construction 
of the road in or upon such river. Stevens 
e. Erie R. R. Co., 21 N. J. Eq. 259. Com- 
pare Hays v. Briggs, 3 Pittsb. (Penn.) 
504. Where a railroad company acquired 
a right of way one hundred feet wide, 
over a tract of land situated in two sec- 
tions of a township, under an agreement 
by which the railroad was to be located 
**on the section line,” it was held that 
the company did not forfeit its right to 
the land, because its track was not laid 
immediately on and along the section 
line, —it being constructed within the 
limits of the one hundred feet, and that 
strip embracing the section line. Mun- 
kers vo. Kansas City, &. R. R. Co., 60 Mo. 
334. Where two railroad companies have 
the right to extend their tracks in and 
through @ certain street to the terminus 


thereof, the company which first actually 
takes qualitied possession of the middle of 
the street, by locating and constructing 
an extension of its tracks thereon, for a 
part of the distance, until interfered with 
by the agents or servants of the other 
company, acquires the right to complete 
the construction of its tracks, to the ter- 
minus of the street, to the exclusion of the 
right of the other company to interfere in 
any way with the construction and operation 
of such extension so located. Waterbury v. 
Dry Dock, &. R. R. Co., 54 Barb, (N. Y.) 
888. A commission appointed to ascere 
tain and determine the points and manner 
of the crossing by one railroad of another, 
has no power to locate the crossing at any 
place other than that stated in the order ; 
nor to review any fact on which the order 
was based; nor to question the right of 
the petitioner to a crossing ; nor to pre- 
scribe the rate of speed at which trains on 
the intersecting roads shall pass the cross- 
ing. Matter of Central R. R. Co., 1T. & 
C. (N. Y.) 419. Under the Connecticut 
act of 1866, c. 67, empowering railroad 
commissioners to discontinue any railroad 
station, their determination must be defi- 
nite, and not dependent upon conditions 
to be performed by parties over whom 
they have no control. Chester v. Con- 
necticut, &c. RK. R. Co., 41 Conn. 348; 
State v. New Haven, &c. R.R. Co., 42 
Conn. 56. <A charter authorizing the 
building of a railroad to a city named 
does not restrict. the right to build the 
road to the limits of the city, but imports 
an authority to extend the road within 
the city limits. Rio Grande R. R. Co. ». 
Brownsville, 45 Tex. 88. Under a rail- 
road charter fixing the terminus ‘‘ at or 
near P,,” it was held that a location a 
mile and a half from P. was within the 
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construct their road “ across, along, or upon any highway,” ete., “ but 
the company shall restore the highway thus intersected or touched 
to its former state, or to such state as not unnecessarily to have 
impaired its usefulness.” The defendant, in the exercise of its 
discretion, carried a highway in the town of Sweden, which it 
crossed, over its railway, by means of a bridge and embankment 
For this it was indicted as for a nuisance, convicted, fined $2,000, 
and ordered to abate the nuisance. But the judgment was reversed 
because of errors in the charge of the court to the jury. TALCcoTT, 
J.,in delivering the opinion of the General Term gave expression, 
as it seenis to us, to the true rule controlling in such cases. He said: 
“The presiding judge seems to have proceeded upon the theory that 
this obligation to restore the higliway to such state as not unneces- 
sarily to have impaired its usefulness, was in the nature of a condi- 
tion precedent to the exercise of the right to cross the highway at all, 
and therefore he instructed the jury as follows: ‘The main question 
is, — whether the mode of crossing the highway, to wit, by means of 
the embankment and bridge, by which the highway is taken above 
its former level and is carried over the railroad track at a height of 
several feet, — whether that, in and of itself, is a nuisance, by reason 
of the obstruction it presents to travel ... I submit to you in 


discretion allowed. Parke’s Appeal, 64 
Penn. St. 137. But under a statute anthor- 


manifest, and no detriment ensues there- 
from to the public; and may condemn 


izing a railroad company ‘‘to extend the 
line of said road to the south line of the 
State,” it was held that the power to ex- 
tend could be exercised only by building 
a road continuously from the fixed ter- 
minal point of the road. The extension 
is accessory to the principal road; and 
power to change the “location” or 
‘*route ” does not include power to change 
the dermini. Attorney-General v, West 
Wisconsin R. R. Co., 86 Wis. 466. An- 
thority given to a street railway corpora- 
tion to extend the location of its tracks, 
whenever this can be done without en- 
tering upon the tracks of another cor- 
poration, may include the location of 
additional tracks not connected with its 
existing tracks except by the tracks of 
another corporation. South Boston R. R. 
Co. v, Middlesex R. R. Co., 121 Masa. 
485, A railroad company may alter the 
location of ita depots and tracks, after the 
road has been completed under the first 
location, if the necessity for the change is 


private property needed for such reloca- 
tion. Mississippi, &c. R. R. Co. v. Deva- 
ney, 42 Miss. 555. See Easton, &. R. R. 
Co. v% Greenwich, 25 N. J. Eq. 565, 
Where a railway company was authorized 
to locate its road by the most direct and 
least expensive route, it was held that 
after the location and construction had 
become complete, the exercise of the dis- 
cretion of the company in the location 
could not be reviewed by the courts. If 
the act of location is voidable, none but 
the commonwealth can call the company 
to account. Cleveland, &c. R. R. Co. v. 
Speer, 56 Penn. Bt. 325. Where a rail- 
way company has divided a road, ultra 
vires, but with a bond fide view to the 
convenience of the public, a court of equity 
will not cumpel it to replace the road so 
as to make the work intra vires, if the re- 
sult will be to cause greater inconvenience 
to the public, or the complaining section 
of the public. Attorney-General ». Ely, 
&e. R. B. Co., L. R. 6 Eq. 106. 
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the first place this proposition: If the question as to the most 
expedient mode of crossing the highway at this particular place is 
simply a question in respect to which different engineers, of ordinary 
capacity, skill, and experience in the business of laying out railroads 
would honestly differ in opinion, having regard as well to the effect 
of the proposed crossing upon the condition and usefulness of the 
highway as to the interests of the railroad company, then the mode 
adopted cannot be regarded as a nuisance, in and of itself, although 
the jury should be of opinion that it was not the most expedient 
one. ... The statute to which I have adverted says to them in 
express terms: You can cross the highway over or under as is 
most expedient ; you can cross it in any way, provided you do not 
unnecessarily impair the usefulness of the highway. That condition 
you must observe. ... On the other hand, I submit to you, as 
a proposition of law, that if it appears by the evidence that in 
deciding upon the mode of crossing the point in question the inter- 
ests of the company alone were consulted, and due attention was 
not paid to the condition of the highway or the rights of the public 
in the use of the highway, and that the mode adopted had and 
continues to have the effect to unnecessarily impair the former 
condition and usefulness of the highway, then the jury will be 
warranted in finding the defendant generally guilty under the 
indictment, guilty of maintaining a nuisance in that mode of cross- 
ing under such circumstances.’ To this instruction the plaintiffs in 
error excepted, and this exception presenta the main question in the 
case. 

“The indictment is for carrying the highway over the tracks in- 
stead of under it or at grade, that is, upon a level with the highway. 
The statute, as we have seen, gives the railroad company the power 
to carry the highway over or under the track,‘as may be found 
most expedient,’ Found by whom? There is no tribunal named in 
the act for determining the question of expediency, or which course will 
be the most expedient, and clearly —as it seems to me — the railroad 
company 13 to determine that question; and when it has determined tt 
in good faith, though it may, in the opinion of the jury, have erro- 
neously determined the question as to the relative expediency of the 
mode of crossing, tts judgment cannot be reversed by a jury. The legis- 
lature of the State, whether wisely or unwisely, have conferred upon 
the railroad company the power of determining the question, and 
no appeal from the determination of the company is provided by the 
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law, either toa court or jury. If left to be determined by a jury, 
after the company has deliberately determined the mode of crossing 
the highway, by adopting one of the alternatives authorized by the 
statute, one jury might determine that the manner of crossing which 
would least impair the former usefulness of the highway would be 
by crossing under the grade of the highway ; another, by having the 
highway cross above the track; and still another might conclude 
that the most expedient method of crossing the highway would be 
at grade. It seems to me that the legislature has seen fit to confer 
the exclusive power to determine the question as to the relative 
expediency of the mode of crossing upon the railway company, 
deeming the provision requiring the railway company to restore the 
highway so as nut to have unnecessarily impaired its usefulness a 
sufficient protection to that portion of the public which has occasion 
to use the highway for purposes of ordinary travel. 

“That the usefulness of the highway as such may, to some extent, 
be impaired by a railroad crossing, the statute impliedly concedes. 
If the railroad company fail as far as possible to restore the high- 
way to its former condition, a mandamus, which shall direct the 
company what shall be done to complete such restoration,’ may be 
issued to compel the performance of the omitted duty, or perhaps 
the railroad company may be subjected to an indictment, distinctly 
charging the acts which it might and ought to have done for the 
purpose of restoring the highway. But I do not think the remedy 
is to be found in an indictment for a nuisance, founded on the man- 
ner of crossing, when, as I construe the statute, the railroad company 
has the exclusive power of determining that manner; and when it 
has been by it determined that the particular mode selected is the 
‘most expedient,’ it has the warrant of the legislature for crossing 
the highway in that particular manner.” 

Of course, the legislature may define the route, may even fix the 
location ;? but where it neglects to do so, but leaves the company to 


1 The People v. The Dutchess, &c. 
R. R. Co., 58 N. Y. 152. 

2 Coney Island, &. R. R. Co., in re, 
12 Hun (N. Y.), 451. In this case a rail- 
road company was organized by an act of 
the legislature and authorized to construct 
its road between two points, and over cer- 
tain streets and roads therein named. It 
was held that this constituted a practical 
location of its route by the legislature and 


dispensed with the notice of the location 
of its route and of the filing of the map re- 
quired by the general railroad act. Dyx- 
MAN, J., said: “The Coney Island and 
Brooklyn Railroad Company was organ- 
ized to construct and operate a railroad 
from Fulton ferry, in the city of Brook- 
lyn, to a point on Coney Island, and by 
chapter 324 of the Laws of 1861 it was 
made lawful for the company to construct 
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exercise its discretion in the matter between the termini named, it 
seems to us that the rule laid down by Taxcort, J., supra, is the true 
one, and that where it acts in good faith, and within the limit of its 
powers, its action cannot be reviewed by the courts But if it acts 
in this respect in excess of its powers, or if it abuses the discretion 
with which it is invested, — as, if it departs from the purpose of its 
charter by building a road different from that intended by the legis- 
lature, — its acts will be unauthorized, and its charter will afford it no 
protection. Thus, in a Massachusetts case,* the charter of a railway 
company required the road from Northboro to Southboro to be laid 
out as far north as a certain point, and in the location a curve was 
made in order to reach that point, and the road was thence contin- 
ued towards Southboro by an acute angle. It was held that the 
subsequent continuation of the road for about a mile and a half 
northerly from the point of the angle to the village of Marlboro was 
unauthorized? A railroad company about to build its road, and pro- 
ceeding to condemn the land under its charter for the use of the road, 
should, even though the statute makes no provision therefor, define 
with precision the location and the quantity required, to show the 
land-owner the extent of the claiin made; but after the road has been 
located, a description of the land in the report of the commissioners 


and operate its railroad from and to those 
points through and over the several streets, 
roads, and avenues designated in that law, 
including the locus im quo. This was a 
practical location of the road by the legis- 
lature, and dispensed with the necessity 
of any notice of location by the company. 
Ordinarily, when a route for a railroad is 
selected and e location is made, it is liable 
to be changed at the instance of the owner 
of the land over which the road is laid, 
and hence the statute requires that a cer- 
tain notice of such location shall be given, 
to compel the land-owner to move in the 
direction of such change, if he shal] s0 de- 
sire. This statute can have no spplica- 
tion to a cane of this kind, for the reason 
that the route is fixed and determined, 
and is not liable to be so changed. This 
shows that no notice of the filing of the 
map, or of the route adopted, was neces- 
sary. As we understand the case, the 
map shows a single line running along the 
road, and has upon it a note which states 
that the centre line of the railroad track 
is eighteen feet from the westerly line of 


the Coney Island road.. This map showed 
the location of the railroad with suffi- 
cient certainty, and the extent of the land 
propesed to be taken. There was no 
difficulty in determining what land was 
proposed to be taken for the railroad, and 
we do not think the objections to the map 
are well-founded, Since the map was 
filed the road has been widened, and, as 
80 widened, the centre line of the track is 
thirty-three feet from the present west 
line of the road instead of eighteen feet, as 
stated in the note on the map, and hence 
the necessity of the amendment which was 
allowed by the court. This amendment 
was necessary, and the court had full 
power to allow it,” 

1 Fall River Iron Works v. Old Colony 
R. R. Co., 5 Allen (Mass.), 221. 

4 Brigham v. Agricultural R. R. Co., 1 
Allen (Mass.), 316. 

* See also Central R. R. Co. v. Penn- 
sylvania R. R. Co., 82 N. J, Eq. 475; 
88 id. 755; Com. v. Franklin Canal Co., 
21 Penn. St. 117. 
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and an accompanying diagram are sufficiently precise, although no 
actual survey by courses and distances is made. 

If the statute requires that a map of the route shall be filed, it 
must be complied with; but a map of a railroad professing to be a 
map only of a portion of the route, filed by the company in the 
proper office, cannot restrict the company to the construction of so 
much of the road only as is marked out upon the map, when the 
articles of association require it to be extended further. Even if the 
company has treated the map as a map of the whole road, yet the 
articles of association are superior to it, and cannot be controlled by 
it.2 The fact that a railroad was constructed, and has ever since been 
used, and that its location is on the town records, is sufficient proof 
of a location ; and a certified copy from the records, of what purports 
to be a location in that town, is admissible to show that such a paper 
was on record® If the line as located interferes with another line 
previously located, and neither the charter nor general law gives a 
right to one railroad to use any land previously located and appro- 
priated by another company, the company making the last location 
has no right to interfere with the first location except for the pur- 
pose of crossing, particularly when the second company is proceed- 
ing in good faith and with reasonable diligence to construct jts road; 
and this has been held to be the case even though the line lies 
through a narrow pass through which two roads cannot be built.* 


1 Strong v. Beloit & Madison B. B. Co., public use, such intention must be shown 


16 Wis. 635. 

2 Mason v. Brooklyn & Newtown R. R. 
Co., 35 Barb (N. Y.) 878. 

8 Hatch o. Vermont Central R. R. Co., 
28 Vt. 142. 

€ Contra Costa, &c. R. R. Co. v, Moss, 
23 Cal. 828. But see opinion of SHaw, 
C. J., in Springfield v. Conn. River R. R. 
Co., 4 Cush. (Mass.) 63, where he says: 
‘*Land appropriated to a public walk or 
training-field may, in case of war, be re- 
quired fora citadel, when it is the only 
ground which, in a military point of view, 
will command all the defences of a place, 
in case of hostile attack. Chesapeake & 
Ohio Canal Co. v. Baltimore & Ohio R. R. 
Co., 4 G. & J. (Md.) 1; Boston Water 
Power Co. ¥. Boston & Worcester R. R. Co., 
ante; Wellington v. Middlesex, 16 Pick, 
(Mass.) 87,100. Bunt when it is the inten- 
tion of the legislature to grant a power to 
take land already appropriated to another 


by express words, or by necessary impli- 
cation. There may be such a necessary 
implication. Every grant of power is in- 
tended to be efficacions and beneficial, and © 
to accomplish its declared object; and 
carries with it such incidental powers as 
are requisite to its exercise. If, then, the 
exercise of the power granted draws after 
it a necessary consequence, the law con- 
templates and sanctions that consequence. 
Take the familiar case of the Notch of the 
White Mountains, a very narrow gorge, 
which affords the only practicable passage 
for many miles through that mountain 
range. A turnpike road through it has 
already been granted. Suppose the gorge 
not wide enough to accommodate another 
road, but the legislature of New Hamp- 
shire, in order to accommodate a great 
line of public travel, should grant power 
to lay a railroad on that line ; they would, 


by necessary implication, grant a power 
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The question in such a case is one which the legislature alone can 
solve, and being established for the same purpose, it cannot reasona- 
bly be implied that the legislature intended to destroy the franchise 
of the company which had already located and established its route. 


and if they had the power, it must be de- 
rived from necessary implication, though 
no such implication appears on the face of 
the act. If it exist, it must arise from 
the application of the act to the subject- 
matter, so that the railroad could not, by 
reasonable intendment, be laid in any 
other line. The grant of a right is, by 
reasonable construction, s grant of power 
te do all the acts reasonably necessary to 
its enjoyment. It is not an absolute or 
physical necessity, absolutely preventing 
its being laid elsewhere; but if, to the 
minds of reasonable men, conversant with 
the subject, another line could have been 
adopted between the termini, without tak- 
ing the highway, reasonably sufficient to 
accommodate all the interests concerned, 
and to accomplish the objects for which 
the grant was made, then there was no 
sach necessity as to warrant the presump- 
tion that the legislature intended to au- 
thorize the taking of the highway. 
Whether the laying of this railroad, on 
and over Front Street, was necessary, that 
is, reasonably necessary, as above ex- 
plained, in order to accomplish the object 
contemplated by the legislature, depends 
wpon the application of the act to the lo- 
ealities ; and this warrants and requires 
evidence aliunde to establish the facta. 
It is @ fit case, therefore, in our judgment, 
to be referred to three commissioners, of 
competent skill and experience in such 
subjects, to examine the whole subject, 
and to consider and report, — whether, 
under the grant of an authority to the 
defendants to construct and open for use 
a branch railroad, from the junction or 
main track of their road in the village of 
Cabotville, to and near the mills in said 
village, passing up the south bank of Chi- 
copee River, near the same, and thence 
extending up said river into the Chicopee 
Fells village, it was, by fair and reason- 
able intendment, necessary to lay and 
construct the same upon and along Front 
Btreet, or either of the public ways in 
Cabotville, or not ; and, as incident to this 


to take some portion of the road-bed of the 
turnpike. In the present case, it is mani- 
fest that there are no words in the act of 
1845 which give the defendants authority 
to lovate and construct their railroad over 
Front Street, where it was actually laid, 
or over any other highway in Cabotville ; 
inquiry, to consider whether, by such fair 
and reasonable intendment, the said rail- 
road could or could not have been laid out 
and constructed, 1. Between Front Street 
and the canal ; or, 2. Over the canal ; or, 
8. Between the canal and the mills; or, 
4. Between the milis and the bank of 
Chicopee River ; considering, for this pur- 
pose, the street, the canals, the mills, the 
land, and the entire space between the 
street and Chicopee River, as they were in 
March, 1845, when the act was passed by 
the legislature.” Where two railroad com- 
panies were incorporated to complete in- 
dependent lines across the State, only the 
termini of either being prescribed, there 
being no apparent or necessary ronflict of 
the routes, it was held that the company 
which first surveyed and adopted a route, 
and filed the survey in the proper office, 
were entitled to hold it, without reference 
to the date of the charters, both being 
granted at the same seusion of the legisla- 
tare. But the mere experimental survey 
of a route does not confer any veated 
right. Morris & Essex R. R. Co. e. Blair, 
ON. J. Eq. 685. On a bill by one rail- 
road company to enjoin a rival company 
from crossing their track, it was held that 
the defendant’s right to cross heing estab- 
lished, the court would retain the bil] for 
the purpose of regulating the manner of 
effecting the crossing. South Carolina 
R. R. Co. v. Columbia & Augusta B. R. 
Co., 18 Bich. Eq. (8. C.) 889. 

1 This matter, 90 far as it relatea to 
mountain gorges, cafions, passes, and defiles 
on government lands, is now regulated by 
an act of Congress approved March 2, 1875, 
providing in effect that all railronds shall 
occupy such passes, &c., in common, See 
aleo Denver & Rio Grande RB. BR. Co. w 
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SEC. 238. Change of Location. — However it may be with railway 
companies formed under general laws, when a company established 
by a special charter has once fixed upon its location, and taken the 
necessary steps to establish it, its power of election having been 
exercised, it has no power to recall or change it without the consent 
of the legislature, even though the change only involves the exer- 
cise of a power which they possessed and might have exercised 
under the charter in the first instance! Thus, a railroad company 
was incorporated by a charter which authorized it to construct a 
railroad commencing at an eligible point in the city of Brooklyn and 
extending to Jamaica. The company fixed the western terminus in 
Brooklyn, and adhered to the particular location originally selected 
for that terminus for several years. It was held that this selection 
concluded the company, and that they had no franchise to extend 
the road through other streets in Brooklyn which they could assign 
to another company.? If the railway company is not built under 
the right of eminent domain, but the company covenants with the 
owner of the land over which a part of its line extends, that it will 
change that part of the line upon his lands, upon a certain considera- 
tion being given to it, so as to enable the owner to mine under the 
road, it was held that upon the failure of the company to remove its 
road upon the requisite notice being given it by the tenant, the ten- 
ant might maintain an action against it therefor in the name of the 
landlord, because the removal of the road not involving the exercise | 
of the power of eminent domain,.it had authority to change its loca- 


Denver, &c. R. R. Co., 17 Fed. Rep. 867, 
in which it was held that under this act 
a company having the prior right of way 
may enjoin intrusion thereon by another 
company until facts are shown making it 
necessary for such other company to come 
under the right of way ; and the defend- 
ant road may under a cross bill, by show- 
ing the necessary facta, have its right to 
enter upon such right of way enforced by 
a final decree. See Housatonic R. RB. Co. 
v. Les, &c. R. R. Co., 118 Maas. 891. 

1 Brigham v. Agricultural, &. R. R. 
Co., 1 Allen (Mars.), 8316; Hudson & Del. 
Canal Co. », N. Y. & Erie R. R. Co., 9 
Paige Ch. (N. Y.) 828; Mississippi, & T. 
R. BR. Co. » Devaney, 42 Miss. 655; 
State v. Norwalk, &. T. Co., 10 Conn. ° 
157; Moorhead v. Little Miam{ R. R. 
Co., 17 Ohio St. 840 ; Hastings o. Amherst, 


&c. R. R. Co., 9 Cush. (Mass.) 596; 
Works v, Junction R. R. Co, 5 McLean 
(U. S.C. C.), 425; Little Miami R. R. Co. 
e, Naylor, 2 Ohio St. 285; Buffalo, 
Corning, & N. Y. R. R. Co. o. Pottle, 28 
Barb. (N. Y.) 21; People o. N. Y. & 
Harlem R. R. Co., 45 Barb, (N. Y.) 78; 
Doughty », Somerville, &c. R. R. Co., 21 
N. J. L. 442. Morris Essex RB. R. Co. 
o. Central R. R. Co., 81 id. 205; Mason 
ev. Brooklyn, &c. R. R. Co., 85 Barb. 
(N. Y.) 87. But in this case it was held 
that when a map of only a part of the 
location is filed, the company may treat it 
as no location at all, and subsequently file 
a new map of the whole location changing 
the location as given in the first map. 

? Brooklyn Central R. R. Co. v. Brook- 
Ae City RB. RB. Co, 82 Barb, (N. Y.) 
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If the charter confers authority to 


change the location fur certain specified reasons, it can only Le 


changed for some one of the reasons named in the charter. 


Thus, a 


railway company had authority to vary the route and change the 
location of its route if it should find any obstacle in continuing its 
first location, either by the. difficulty of construction or procuring the 
right of way, or whenever a better or cheaper route could be had. 


1 Mine Hill, &c. R. R. Co. v. Lippin- 
cott, 86 Penn. St. 468. A railway com- 
pany having located its road, its powers 
to re-locate, and for that purpose to 
occupy the land of another or the public 
street, ceases. Little Miami R. R. Co. ov. 
Naylor, 2 Ohio St. 285. And an au- 
thority to change the location of the line, 
daring the work does not imply power to 
change it after the road is complete. 
Moorhead ». Little Miami R. R. Co., 17 
Ohio, 340. The same view is maintained 
by Lord Expon, in Blakemore v. Glamor- 
ganshire Canal Co., 1 My. & K.154. But 
a different rule is intimated in South Caro- 
lina R. RB. Co., ex parte, 2 Rich. (8. C.) 
434. But eee Canal Co. v. Blakemore, 1 
Cl. & Fin. 262; State v. Norwalk & Dan- 
bary T. Co., 10 Conn. 157 ; Turnpike Co. 
v. Hosmer, 12 Conn. 364; Louisville 
& N. Branch T. Co. v. Nashville & Ken- 
tacky T. Co., 2 Swan (Tenn.), 282, where 
the proposition of the text is maintained. 
But in South Carolina R. R. Co. v. Blake, 
9 Rich. (S. C.) 229, it is held that a 
railway company have the same power to 
acquire land, either by grant or by com- 
palsory proceedings, for the purpose of 
varying, altering, and repairing their road, 
as for the original purpose of locating and 
constructing it; but that the company 
are not the final arbiters in determining 
the exigency for taking the land. The 
petition of the company for taking the 
land should allege in detail the neceasity 
for taking it, and the land-owner may 
traverse these allegations, and in that case 
this is tried as « preliminary question. It 
has been held that a grant to a railway 
company to construct their road between 
two towns gave them implied authority 
to construct a branch to communicate with 
a depot and turn-table, on a street in one 
of the towns (New Orleans) off the direct 
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line. Knight v. Carrolton R. R. Co., 9 
La. An. 284; New Orleans & Carrol- 
ton R. R. Co. v, Second Municipelity of 
New Orleans, 1 id. 128. But where by 
the charter of a railway they were author- 
ized to construct theirroad ‘‘ from Charles- 
ton” to certain other points, it was held 
that this gave them no authority to enter 
the city, but that the boundary of the city 
was the lerminus a quo. Northeast R. R. 
Co. v- Payne, 8 Rich. (8. C.) 177. A 
slight deviation from the route prescribed 
in the charter will not release the stock- 
holders from the obligation of their sub- 
scriptions ; but any substantial devia- 
tion will have that effect. The precise 
line of distinction between the two classes 
of cases must be left to the construction of 
the courts in each particular case. The 
stockholders may enjoin the company in 
the course of construction from making an 
essential deviation, and after the rvad is 
completed, the company may, by scire 
JSacias, be called to account for not build- 
ing upon the route indicated in their 
charter. But where all interested acqui- 
esce in the route adopted, until their road 
is completed, it will require a very clear 
case to induce the courts to interfere. 
Ashtabula & N. L. R. R. Co. v. Smith, 15 
Ohio St. 328; Champion ». Memphis & 
C. R. RB. Co., 85 Miss. 492 ; Fry v. Lex. 
& Big 3. R. R. Co., 2 Met. (Kv.) 814; 
Aurora v. West, 22 Ind. 88; Smith ». 
Allison, 28 id. 366; Miss.,0., & R. R. R. 
Co. v. Cross, 20 Ark. 443; Witter ». 
same Co., id. 463; Illinois Grand T. 
R. R. Co, v. Cook, 29 Til, 287; K. R. & 
R. R. R. Co. v. Marsh, 17 Wis. 18; Com. 
v, Erie & North East R. R. Co., 27 Penn. 
St. 839; Pontchartrain R. R. ». Lafay- 
ette & Pont. R. R. Co, 10 La. An. 
741; Hitchcock v, Danbury & Norwalk 
R. R. Co., 25 Conn. 516. 
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It was held that this did not authorize the company to relocate its 
line because a particular town on the selected route would not con- 
tribute towards its construction, or to abandon and disregard the 
points named in the charter, but only to change its route for some of 
the causes stated.1 Nor would such provision in the charter war- 
rant a change in the location after the road is built, even for any or 
all the causes named therein. Such power to relocate may be 
invoked at any time before, but not after the road is constructed? 


1 Works v. Junction R. R. Co., 5 Me- 
Lean (U. 8. C. C.), 425; New York, 
Lackawanna, &. R. R, Co., tm re, 88 
N. Y. 279. 

2 Moorhead »v, Little Miami R. R. Co., 
17 Ohio St. 340. 

8 Atkinson v, Marietta, &. R. R. Co., 
15 Ohio St. 21. Where a railway com- 
pany has received from private individuals 
donations of lands, subscriptions of stock, 
and payments in money, in consideration 
that it should locate its road at a particu- 
lar place, and allow private side-track and 
werehouse privileges in connection there- 
with, the company will not be permitted 
to effectuate a change in fact, though not 
in name, of the line of its road away from 
sach place, by getting up a new corpora- 
tion and constructing a new road parallel 
with its old one, under a different charter, 
and permitting its old line to go to decay, 
without compensating the parties with 
whom it has contracted as aforesaid. 
Chapman v. Mad River & Lake Erie R. R. 
Co., 6 Ohio St. 119. Ina Louisiana case 
a railway company in the city of New 
Orleans, which has been authorized by the 
city to change the track of its railroad, 
cannot be enjoined from so doing by an in- 
dividual property-holder situated on the 
line of the road, on the ground that such 
change would likely prove detrimental to 
the public health, and would therefore 
work an irreparable injury to him. Hoyle 
o. New Orleans City R. R. Co., 23 La. 
An. 535. A right to change location, 
‘either for the difficulty of construction, 
or of procuring a right of way at a reason- 
able cost, or whenever a better and cheaper 
route can be had,” does not authorize a 
company to relocate, because a particular 
town on the selected route will not con- 
tribute to the route. Works o. Junction 
R. R. Co., 5 McLean, 425. The act in- 


corporating the Little Miami R. R. Co. 
does not confer upon the company the 
right to relocate its road, after completing 
it upon the first location, and to condemn 
other property for its uses. Moorhead », 
Little Miami R. R. Co., 17 Ohio, 841; 
Atkinson ». Marietta & Cincinnati R. R. 
Co,, 15 Ohio St. 21. Railway companies 
may make experimental surveys at pleas- 
ure, before finally locating their route. 
But they cannot have experimental suits 
at law, a3 a means of chaffering with 
land-owners for the cheapest route. The 
power of taking any man’s Jand by such 
company is exhausted by a location. It 
cannot be indulged with another choice. 
Neal ». Pittsburgh & Connellsville R. R. 
Co,, 2 Grant's Cases (Penn.), 137. Where, 
by the terms of the charter, much is left 
to the discretion of the officers of a com- 
pany in respect to the location and route 
of the road, their selection should not be 
disturbed, unless they have clearly erred. 
Hentz v. Long Island R. R. Co., 18 Barb. 
(N. Y.) 646. Indeed all railroad charters 
that do not directly express the contrary, 
must be taken to allow the exercise of 
such a discretion in the location of the 
route as is incident to an ordinary practical 
survey, but not deviating substantially 
from the course and direction indicated by 
the charter. Southern Minnesota R. R. 
Co. v. Stoddard, 6 Minn. 150. In New 
York under the general railroad law, no 
person is authorized to apply to a justice 
of the Supreme Court, for the appointment 
of commissioners to examine the proposed 
route of a railroad, and affirm or alter the 
same, except one whose lands the company 
desires to take for its use, and after pro- 
ceedings have been commenced for that 
purpose by the company. And the com- 
missioners thus appointed are to examine 
the proposed route, and hear the parties 
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Under general statutes authorizing the construction of railways, 
unless the power is expressly given by the statute, companies 
formed in pursuance thereof have no authority to build any other 
or different railway from that designated in their articles of associa- 
tion, nor upon any other or different route from that designated in 
the map or description of their location filed under the statute.’ It 
would be placing an extraordinary power in the hands of railway 
companies if, as is sometimes said, “ railway companies may relocate 
their roads at discretion,” and the various legislatures of this country 
have not yet deemed it wise to invest these companies with such 
power, and the cases cited to sustain this remarkable proposition 


will be found rather to defeat than to sustain it.? 


In a Missouri 


the question was whether under an authority to build branches 


before deciding ; and the decision must be 
confined to the rights of the parties heard, 
and consistent with the rights of the pub- 
lic. People v. Tubbs, 59 Barb. (N. Y.) 
401. Where, in a proceeding under the 
general railroad act of 1850, as amended 
by the act of 1870, on the petition of a 
land-owner for the appointment of com- 
missioners to change the location of the 
route of a railroad as surveyed by the com- 
pany, it appears that he has not given 
notice of the application for the appoint- 
Ment of commissioners, to an individual 
whose land will be affected thereby, such 
proceeding is wholly void. Norton ». 
Wallkill Valley R. BR. Co, 68 Barb, (N. 
Y.) 77. 1872. Although the general ruail- 
road act does not, in terms, declare that 
the commissioners shall have jurisdiction 
of the entire subject of the location of the 
route through the county in which the 
land of the person applying for their ap- 
pointment is situated, still, that is the 
trne intent and construction of the act. 
Long Island R. R. Co., in the matter of, 
45 N. Y. 364. The power of the commis- 
sioners over the proposed route is not re- 
stricted to that part of it which lies with- 
in the bounds of the land of the party 
procuring their appointment, but they 
may meke any alteration of the proposed 
route within the county which may be 
necessary ; but they have no power to #0 
change a portion of the proposed ronte as 
to leave it disconnected at either end with 
the other portions. People ex ret. Erie & 


Genessee Valley R. R. Co. v. Tubbs, 49 
N. Y. 356. A road 24 miles long was au- 
thorized “from a point on the Pennsyl- 
vania Railroad, at or near Parkesburg.” 
It was held that a connection one mile 
and a half east of Parkesburg was not 
a transgression of the act per se. The only 
question is, has the company exceeded 
a discretion on the subject apparent on 
the face of the act of incorporation? 
Parke’s Appeal, 64 Penn. St, 187. Where 
a company is authorized to extend its road 
to a point named, beyond its original 
terminus, such authority will not justify 
the building of such extension from some 
point upon the original line other than 
the terminus. Where a company is au- 
thorized to build branch roads ‘in the 
several counties through which it passes,” 
it will not thereby be permitted to build 
a branch road commencing in one county 
and terminating in another. Works ». 
Junction R. R. Co., 6 McLean (U. 8. 
C. C.), 425. 

1 Buffalo, Corning, & N. Y. R. R. Co. 
v, Pottle, 28 Barb. (N. Y.) 21. In this 
case it was held that such a change of 
route, even if the company had the power 
to make it, — which it was held it did not 
have, — would involve the release of all 
the subscribers to the stock who had not 
assented to the change. 

2 Mine Hill & 8. H. R. R. Co. o. Lip 
pincott, 86 Penn. St. 468. 

§ Atlantic & Pacific R. R. Co. v. St 
Louis, 66 Mo. 228. 
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to its road, it might build a line commencing near one of its termini, 
and which running in the same general direction formed virtually 
an extension of its main line; and the court held that it might, as 
such line was branch of its road, although the effect might also 
be to extend it, And moreover, the company had secured and 
owned the right of way before the time limited by its charter, 
within which the road should be constructed, had expired. In most 
of the States where general railroad laws exist, provision is made for 
a change of location if, upon application to the railroad commis- 
sioners or other officers or board designated, or a certain court. such 
change is deemed necessary and desirable; but after a railway is 
located and constructed, the right of eminent domain cannot be in- - 
voked to change the location unless the power to do so is expressly 
given in the charter or statute, nor otherwise than for the causes, 
and in the manner provided therein ;1 and generally, after its location 
has been filed, and the easement in the land involved in its route 
has thereby become vested in the company,’ it cannot, of its own 
motion and at its own pleasure and discretion, change its location.® 
But under special provisions of its charter, or of the general law, it 
may when necessity and the public interest require it, or for any 
reason specifically named therein, make such change in the manner 
provided by statute, and any attempt to make such change of its 
own motion where such necessity does not exist will be enjoined 
by a court of equity.* But in some of the States it is held that 


1 Works v. Junction R. R. Co., 5 Me- 
Lean (U. 8. C. C.), 425. 

2 Boston & Providence R. R. Co. 9. 
Midland R. R. Co., 1 Gray (Mass.), 840; 
San Francisco, &c. R. R. Co. v. Mahoney, 
29 Cal. 112; Hazen v. Boston & Maine 
R. R. Co, 2 Gray (Mass.), 574; Old 
Colony R. R. Co. v. Miller, 125 Mass. 1; 
Charlestown Branch R. R. Co. v. Com- 
missioners, 7 Met. (Mass.) 78; Ham vo. 
Salem, 100 Mass. 880; Davidson v, Boston 
& Maine R. R. Co., 8 Cush. (Mase.) 91; 
Whitman v. Boston & Maine R. R. Co., 7 
Allen (Mags.), 326; Boynton v, Peter- 
borough, &, R. R., 4 Cush. (Mass.) 467. 

® Mississippi & Tennewsee R. R. Co. 
v. Devaney, 42 Miss. 655; So. Carolina 
R. R. Co. v. Blake, 9 Rich. (8. C.) L. 
228; Knight v. Carrolton R. R. Co., 9 
La. An. 284; 80. Carolina RB. R. Co., 
ex parte, 2 id, 484, 


* So. Carolina R. R. Co, ». Blake, 9 
Rich. (8, C.) L. 228 ; State o. Norwalk & 
Danbury T. Co., 10 Conn. 157. The 
amended charter of the Pacific Railroad Co. 
gave the right to construct a road ‘from 
the Mississippi river, or any point in the 
city of St. Louis,” and its charter required 
that its roads should be commenced within 
seven years, and completed within ten 
years thereafter. The company chose the 
point at which it would commence, and 
built ite road westward from that point. 
It was held that having maintained that 
location for twenty years, it could not 
then change its terminus; and that, hav- 
ing failed to build its branch roads within 
the time prescribed, it could not build a 
branch road to continue from its terminus 
eastward to the Mississippi river, nor 
treat a track laid between these points as 
® mere switching or spur track. Atlantis 
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before its road is constructed it may, where the statute warrants it, 
change its location at discretion even after it has been fixed by it,} 
but in no case, after the road 1s constructed, where such change involves 
the exercise of the right of eminent domain, and as a rule, after the 
location ts filed as required by law Nor even where the statute 
authorizes a change of location can there be a change of termini, 
but such change must be confined to the change of route between 
the same termini.® In some cases, a railway is located under a con- 
tract between the company and third persons whereby, by reason 
of some valuable consideration, the company agrees to and does 
locate its road over a certain route; and where such a contract 
exists, the company will not be permitted, even when author- 
ized by statute to change its location, to make such a change of 
location as will essentially change the route or operate as a viola- 
tion of its contract; and a court of equity will restrain the company 
from making the change, or will decree a specific performance of the 
contract, or if unable to give relief in either of these modes, will 
decree the payment of such damages as the party ought to have for 
the breach.t Of course, where the statute locates the road, there 
can be no change without the express assent of the legislature. 
But where the statute defines the location of a railway, a reasonable 
construction will be placed thereon, with reference to the subject 
matter of the grant and the purposes to be effectnated, and the 


& Pacific R. RB. Co. v. St. Louis, 8 Mo. 
App. 315. 

1 Mahaska County R. R. Co. v. Des 
Moines Valley RR. Co., 28 Iowa, 487. 
In New York a relocation is provided for, 
upon @ petition by the railway company to 
a justice of the Supreme Court for the 
appointment of commissioners, which must 
be served upon all the parties affected by 
soch. change in the location. People »v. 
L. & B. B.R. Co., 18 Hon (N. Y.), 211. 

* Neal v. Pittsburgh, &c. R. R. Co., 2 
Grant’s Cas. ( Penn.) 187. 

8 Atty.-GenlL v. West Wisconsin, 86 
Wis. 466. 

¢ Chapman v. Mad River, kc. R. R. 
Co., 6 Ohio 8t. 119. 

5 Cleveland & P. BR. B. Co., v. Speer, 
56 Penn. St. 825. The charter of a rail- 
way company required the road from N. 
to 8. to be located as far north as a certain 
point, and in the location a curve was 
made in order to reach that point, and 


the road was thence continued towards 8S. 
by an acute angle ; it was held that the 
subsequent continuation of the railroai for 
about a mile and one-half northerly from 
the point of the angle to the village of M., 
was unauthorized. Brigham v. Agricul- 
tural Branch R. R. Co., 1 Allen (Mass.), 
816. Where the time of filing the loca- 
tion with the county commissioners was 
fixed by statute to be February 8, and 
it was deposited with their clerk on 
February 6, it was seasonable, although 
a term of the commissioners’ court did not 
occur until the following April. And 
where one year was given by statute for 
the alteration and amendment of the loca- 
tion, and the amended location was filed 
in the last day of the year, it was held 
that the filing was seasonable, although 
there was no seasion of the commissioners’ 
court for severa] months after the filing. 
Eaton v. European & North American 
R. RB. Co., 59 Me. 620. A location filed 
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mere enumeration of the places through which the road is to pass 
will not be held to require that it shall pass through them in the 
order named.! Thus, in the case last cited, the Lancaster & Sterling 
Branch Railroad Company was authorized to locate its road com- 
mencing at a certain point, “thence running through Acton, Sud- 
bury, Stow, Marlboro, etc.” It was held that the company was not 
obliged by the terms of the act to locate its road through the towns 
in the order named, but that a location from Acton through Stow to 
Sudbury, and thence through Stow again to Marlboro, was a suffi- 
cient compliance with the requirements of the act. Ifa railway is 
located upon a certain line of a municipal corporation, a subsequent 
change of the lines of such corporation will not change the location 
of the railway, but it must be located with reference to the lines as 


by a railroad company with the county 
commissioners, by which alone the true 
location upon the ground cannot be fixed 
and ascertained, is nevertheless sufficient, 
if the location can be determined by the 
plan filed therewith. Grand Junction 
R. R. Co. v. Comm'rs of Middlesex, 14 
Gray (Mass.), 558. Equity will not re- 
strain the directors of a railroad company 
unless it is shown that they wantonly or 
capriciously disregard the rights of others. 
Anspach v. Muhanoy & Broad Mountain 
R. R. Co., 5 Penn. 491. The Midland 
R. R. Co. was authorized to locate and 
construct a railroad “ commencing at some 
convenient point on the Norfolk County 
Railroad ; thence through the southerly 
part of Dedham ; thence through or near 
the westerly part of the towns of Canton 
and Milton,” It was held that a location, 
commencing at a point on the Norfolk 
County Railroad in South Dedham, and 
not departing from that road at once, but 
running northerly upon it for more than 
two nfiles, and then approaching within 
two hundred rods of the north-westerly 
corner of Canton, and running near the 
westerly boundary of Milton, was author- 
ized by the statute. Boston & Providence 
R. R. Co. o. Midland R. R. Co., 1 Gray 
(Mass.), 340. An unrestricted grant au- 
thorizing the building of a railroad from 
one designated point to another carries 
with it the authority to cross a navigable 
stream, if the railroad cannot reasonably 
be constructed without doing so. _Fall 


River Iron Works Co. v. Old Colony & 
Fall River R. R. Co., 5 Allen (Mass. ), 
221. No person has the right to object 
to the location of a railway on the ground 
of damage to his property, unless his title 
or possession extends back to the time 
when the land wus taken by the company. 
Hentz v, Long Island R. R. Co., 13 Barb. 
(N. Y.) 646. A company was authorized 
to locate its road by the most direct and 
cheapest route ; it was held that efter the 
location and construction had become 
complete, the exercise of the discretion of 
the company in the location could not be 
reviewed. If the act of location had 
been voidable, none but the common- 
wealth could call the company to account. 
Cleveland & Pittsburgh R. R. Co. v. Speer, 
56 Penn. St. 325. A railway company, 
in determining upon its route, acts arbi- 
trarily, and is not required to consult any 
one ; and no one is entitled to any notice, 
on the subject, until the route has been 
actually designated. Norton v. Wallkill 
Valley R. R. Co., 61 Barb. (N. Y.) 476. 
Under a charter which fixes one terminus 
of a railroad at or near a certain point, 
a large discretion is conferred upon the 
railroad company in locating its road, the 
exercise of which will not be revised unless 
it has clearly exceeded its just limits or 
acted in bad faith. Fall River Iron 
Works Co. v, Old Colony & Fall River 
R. R. Co., 5 Allen (Mass.), 221. 

1 Com. v. Fitchburg BR. R. Co., 8 
Cush. (Mass.) 240. 
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they existed when the charter was granted! From what has been 
said it will be seen that, until its location is filed according to the 
statute, a railway company may make experimental surveys, and exer- 
cise its discretion as to the location of its line; but after its location 
ts filed, unless the statute confers upon it the power to do so, its right of 
election is gone? and it cannot change its location in any essential 
particular where the right of eminent domain {is involved, although 
slight deviations within the charter limits will not be regarded. 

Even where the statute confers upon a railway company the right 
of changing its location at any time before its actual construction, 
the right to do so only exists where there is necessity for the change, 
or the public interests are to be served thereby; and the company is 
subject to the supervision of the courts in respect to the change, and 
cannot make it at its own discretion After the road is actually 
constructed, the location cannot be changed where the exercise of the 
right of eminent domain must be invoked, except the statute has 
provided a mode therefor and the statute mode is pursued. 

SEC. 239. Lands intended to be Taken, how Described. —In all 
cases where the statute defines the mauner in which the route as 
located shall be described and defined, the statutory method must be 
strictly pursued ; but in any event, the survey or location filed in the 
offices in which it is required by statute to be filed, should describe 
the particular property taken, — either in itself or by reference to 
maps and profiles of the route filed therewith, and made a part of 
the record, — with precision and accuracy ;° as such description is the 
permanent record-evidence, not only of the amount, but also of the 
particular lands taken, and is conclusive thereof; and parol evidence 
is not admissible to-vary or change it, as the owner of the land 
has a right to know from such records precisely what portion of 
his lands are taken, and what are not.® As previously stated, parol 


1 Com. »v. Erie, &c. R. R. Co., 27 Penn. 
St. 389 ; People . Detroit, &. R. R. Co., 
87 Mich. 195. F 

2 Neal v. Pittsburgh, &. RR. Co., ante. 

® Coe v. N. J. Midland R. R. Co., 84 N. 
J. Eq. 105; Baker ». Gee, 1 Wall. (U. 8.) 
333; Morris & Eesex R. R. Co. o. Blair, 
9 N. J. Eq. 635; Pacific R. R. Co. ». 
Lewis, 41 Cal. 489. 

4 Lowell & Lawrence R. R. Co. v. Bos- 
ton & Lowell R. R. Co., 7 Gray (Mass.), 
27; Hazen v. Boston & Maine R, R. Co., 
Zid 574. 


6 Kohlhepp v. West Roxbury, 120 
Mass. 696 ; Strong »v. Beloit & M. R. R. 
Co., 16 Wis. 685; Housatonic R. R. Co. 
e. Lee, &. R. R. Co., 118 Mass. 391; 
State v. Bailey, 19 Ind. 452; N. Y. & 
Albany R. R. Co. v. New York, West 
Shore, &. R. R. Co., 11 Abb. (N. Y.) 
N. C. 886; Penn. R. R. Co. v. Porter, 29 
Penn. St. 165; Heise v. Pennsylvania 
R. R. Co., 62 id. 67; Prather v. Jefferson- 
ville, &c. R. R. Co., 52 Ind. 16; Ander. 
son, &c. R. R. Co, v. Kernodle, 54 id. 
814; State v. Armell, 8 Kan. 288; Vail 
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evidence is not admissible to aid the location, but a map or plan 
filed with the location, and referred to therein, and which does not 
require the aid of parol evidence to explain and apply it, is ad- 
inissible to aid, but not to modify or control a defective location. 
In New York, where by statute a map of the route is required to 
be filed, 1t was held that a map showing but a single line, and giving 
no information as to whether it was the centre or an exterior line, 
not showing the width of the road, and from which the line could 
uot generally be accurately located by engineers on the ground was 
insufficient,? 

If a court of equity can under any circumstances order a definite 
location of a railroad, filed by the corporation with the county 
commissioners as required by statute, to be reformed, upon evidence 
of a previous parol agreement between the corporation and the 
land-owner, and of a mistake by which the location filed does not 
conform to such agreement, it can only be done on satisfactory evi- 
dence that the railroad corporation made such an agreement or such 
a mistake; and evidence of an agreement made by the attorney of 
the corporation, authorized to settle land damages, and ratified by 
the managing officers of the corporation, but of which the attorney 
by mistake omitted to inform the president and directors, is not 
sufficient.? 

The location by a railroad company of a part of its road closed 
thus: to a certain point, and thence “about 600 feet into depot 
No. 1” (a parcel of land belonging to the company). “The above 
described line is the centre line of the railroad, and is traced in blue 
on the accompanying plan.” The plan was filed with the location. 


». Morris & Essex R. R. Co., 9 N. J. Eq. 
189; Callendar ». Painesville; &e. R. R. 
Co., 11 Ohio St. 516. The location ia suf- 
ficient, if by the aid of mapa or plans of 
the route filed with the location the loca- 
tion can be determined with reasonable 
certainty. Grand Junction R. R. Co, ». 
Middlesex Comm'rs, 14 Gray (Mass.), 555 ; 
Drary v. Midland R. R. Co., 127 Mass. 
571. 

1 Hazen v. Boston & Maine R. R. Co., 
2 Gray (Mass.), 574; Pinkerton v. Boston 
& Albany R. R. Co., 109 Mass. 527; 
Grand Junction, &c. R. R. Co. v. County 
Comm'rs, 14 Gray (Mass.), 558; Hunt 0. 
Smith, 9 Kan. 137; Vail ». Morris & 
“Resex R. R. Co., 9 N. J. Eq. 189; An- 


dover v. County Comm'rs, 5 Gray (Mass.), 
593 ; Mason v. Brooklyn City, &c. R. R. 
Co., 85 Barb. (N. Y.) 873; Quincy, M., & 
P. R. R. Co., 54 Mo, 384; Portland, &c. 
R. R. Co. v, County Comm'rs, 65 Me, 292 ; 
Wilson v, Lynn, 119 Mass. 174; Penn. 
R. R. Co. v. Brewer, 55 Penn. St. 318; 
Washington Park Comm'rs, in re, 52 N. 
Y. 181. 

2 Albany R. R. Co. o. N. Y., West 
Shore, &. R. R. Co., 11 Abb. (N. Y.) N. 
C. 886. See also Converse », Gd, Rapids, 
&. R. R. Co., 18 Mich. 459 ; New York 
& Boston R. R. Co, im re, 62 Barb. 
(N. Y.) 85. 

® Central Mills «. New York & New 
England R. R., 127 Mass. 587. 
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The blue line on the plan extended across the street on which depot 
No. 1 was situated, and into depot No. 1; but a measurement of 
600 feet according to the plan from the said point extended into said 
street, but not quite across to depot No. 1. The location defined 
its width as far as the street, but neither the location nor the plan 
defined it any farther. It was held that the location did not cover 
any part of depot No.1! Where the location is defective, yet if 
the company has taken possession of the land, and the owner has 
acquiesced therein, this will cure the defect and give certainty to 
the description as to that land.? 

Where a railway is located across a person’s land by license, 
such license carries with it as full authority to do all necessary acts 
for the construction of the railway as would have been derived 
from a condemnation of the land.’ A statute which ratifies and 
confirms the location of a railroad illegally made, and the railroad 
as actually laid out and constructed, does not have the effect of 
exempting the company from liability for injuries caused either to 
private or public rights by the manner in which they have con- 
structed or are maintaining part of the road at the time of its 
enactment.* After the road is located, the company may maintain 
actions of tort against any person for an unlawful entry thereon.® 
In all cases where a railway company is called upon to justify its 
entry upon lands, the burden is upon it to show that the road is 
constructed, and the acts complained of were done within its loca- 
tion® After the lands have been condemned, the records of the 
court before which proceedings are required to be brought cannot 
be impeached collaterally, and are conclusive as to the company’s 
rights.’ But a land-owner may question the validity of a location 


1 Pinkerton v. Boston & Albany R. R. 
Co., 109 Mass. 527. 

* Duck River, &c. R. R. Co. v. Coch- 
rane, 8 Lea (Tenn.), 478; Drury v. Mid- 
land R. RB. Co., 127 Mass. 571; Atchison, 
&c. RB. R. Co. », Mecklim, 28 Kan. 167; 
Denver, &c. R. R. Co. ». Cafion City, &e. 
RR. Co., 99 U. 8. 463, 

® Babcock o. Western R. R. Co, 9 
Met. (Masa.) 553. 

4 Salem v. Eastern R. R. Co., 98 Mass. 
431 ; Com. v. Old Colony, &c, R. R. Co., 
14 Gray (Mass.), 93. 

§ Greenville, &c. R. R. Co. v. Parttow, 
14 Bich. (8. C.) 287; Conn. & Pass, 
River R. R. Co. v. Hatton, 82 Vt. 48; 


Morrison v. Bucksport, &c. R. R. Co., 67 Me. 
$53 ; Bangor, O., & M. R. BR. Co. v. Smith, 
47 id. 84; Troy & Boston R. R. Co. v. 
Potter, 42 Vt. 265. 

6 New York & Boston R. R. Co., in re, 
62 Barb. (N. Y.) 85; Crawfordsville, &. 
R. R. Co. v. Wright, 5 Ind. 252; Hazen 
v. Boston, &c. R. R. Co., 2 Gray (Mass. ), 
574; Atlantic, &. R. R. Co. v. Sullivant, 
5 Ohio St. 276. 

T Galena, &. R. BR. Co. v. Pound, 22 
Tl. 899; Cleveland, &. R. R. Co. v. 
Speer, ante; Western Maryland R. R. Co. 
v. Patterson, 37 Md. 125; Cleveland, P., 
& A. RR Co. v. Erie, 27 Penn, St 
$80. 
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upon his own land, or he may dispute a location which is void 
under the statute.? 

SEc. 240, How Location may be Lost. — Mere non-user will not 
defeat or impair the location,? but it may be defeated by permitting 
another company to take the land and actually to construct its road 
thereon.’ Sv too the owner of the fee may regain the title by an 
adverse use and occupancy thereof for the requisite statutory period, 
where its conduct has been such as to indicate its intention to 
abandon the whole or a part of the location® But a railway com- 
pany has no power or right to grant an easement of a footway, for 
persons to walk along or by the side of its tracks. Therefore there 
can be no prescriptive right or presumption of such a grant, though 
the appellants and others, owning houses along the line of the 
appellee’s railway for twenty-five years, had used a private footway 
for some considerable distance over the lands of the appellee, along- 
side of, or between the tracks of, the road, from the houses to @ 
public highway. And a parol license granted by the company to 
persons or to another corporation to pass over the location or to 
otherwise use it is revocable at any time.” 

Src. 241. Construction of Words relating to Terminal Points of a 
Railway.— Where the words “commencing at or near the city of 
Schenectady, and running thence on the north side of the Mohawk 
River,” etc., were used in the charter of the Utica and Schenectady 
Railroad Company, it was held that it was thereby authorized to 
commence its railroad at some point on the north side of the river, 
near the city, or at some suitable point on the south side at or 
within the city, and then to cross the river to the north side thereof, 
at its election, — the middle of the river forming the north bounds of 
the city. The right to build a bridge, for the purpose of crossing 
the river with their railways, was therefore granted to the company 


1 Newton ». Agricultoral Branch R. R. 
Co., 18 Gray (Mass.), 27; N. Y., Housa- 
tonic, & Northern R. R. Co. ». Boston, 
Hartford, & Erie R. R. Co., 86 Conn. 
196. 

2 N. Y., Housatonic, &. R. R. Co. ». 
Boston, &. R. R. Co., ante. 

8 Hestonville M. & F., &c. R. R. Co. 
v. Philadelphia, 89 Penn. St. 210; Bar- 
low v, Chicago, &c. R. R. Co., 29 Iowa, 
276 ; Noll v. Dubuque, &. R. R. Co., 32 
lowa, 66. 


4 Chesapeake, &, Canal Co. v. Balti- 
more, &c. R. R. Co., 4 G. & J. (Md.) 1; 
Coe v. N. J, Midland R. R. Co., 84 N. J. 
Eq. 105. 

5 Norton »v, London, & Ry. Co., 
L. R. 18 Ch. Div. 268. 

® Sapp v. Northern Central R. R. Co., 
51 Md. 1165. 

7 Tiinois Central R. R. Co. v. Godfrey, 
71 IL 500; Pennsylvania R. R. Co ». 
Jones, 50 Penn. St. 417; Heyl v. Phila- 
delphia, &c. R. R. Co., 51 id. 469, 
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by the act for its incorporation. So where a railway was chartered, 
“to commence at some convenient point in the city of Brooklyn, 
and to terminate at Newtown, Queen’s county, to be located in 
King’s and Queen’s counties, and its length to be about twenty-five 
miles,”-—there being both a town and village of the name of 
Newtown, and the boundary of the town being also the boundary of 
the city of Brooklyn, it was held that the natural and only consistent 
construction was, to regard Newtown as the village of that name, 
and thus extend the railway through a portion of both counties 
named, and not restrict it to the limits of the city of Brooklyn. It 
was also held that where the charter, as applied to the route indi- 
cated, defines a precise line, that line becomes as binding upon the 
company as if it formed a portion of the charter itself; and that 
where a map is filed in conformity with the charter, which does not 
embrace the entire route indicated by the charter as applied to the 
subject-matter, in order to reconcile the apparent conflict the map 
may be regarded as intended to give only a portion of the route ; or 
in case of irreconcilable conflict, the map must yield to the express 
provisions of the charter? Under a charter which fixes the termt- 
nus of a railway “at or near” a certain point, a large discretion is 
conferred upon the company in locating their road, which will not 
be controlled by the courts, unless for very clear excess, or where 
bad faith is shown. And where a company is empowered to extend 
their line from a point at or near its present terminus, “in Fall 
River, in a southerly direction to the line of Rhode Island,” a loca- 
tion starting from a point on the line 2,475 feet from the terminus 
was held authorized. The words “beginning from and running to,” 
and the words “ beginning or ending at,” in a charter are held to be 
inclusive ; and if no contrary intent is shown in the statute, they 
authorize. a location within such place* The word “along” is 


1 Mohawk Bridge Co. ». Utica, &. 
R. R. Co., 6 Paige (N. Y.), 554. 

2 Mason v. Brooklyn & Newtown R. R. 
Co., 35 Barb. (N. Y.) 878. 

® Fall River Iron Works v. Old Col- 
ony & Fall River R. R. Co., 5 Allen 
(Mass.), 221. But see Indianapolis, &c, 
R. B. Co. v. Newson, 64 Ind. 121, where 
the word ‘‘near” in a location was held 
so indefinite as to render the location 
void. 

4 Farmers’ T. Co. v. Coventry, 10 Johns. 
(N. Y.) 889; Union Pacific R. R. Co. », 


Hall, 91 U. 8. 842. In this case the 
initial point of the Jowa branch of the 
Union Pacific Railroad was fixed hy the 
act of Congress of July 1, 1862 (12 Stat., 
489), on the Iowa bank of the Missouri 
river. The order of the president of the 
United States, bearing date March 7, 
1864, established and designated, in strict 
conformity to law, the eastern terminus of 
said branch at a point on the western 
boundary of Iowa cast of and opposite a 
certain point in the territory of Nebraska, 
The bridge constructed by the Union 
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restrictive ; consequently a charter for a railway “along” a certain 
river or highway authorizes it to be built by the side of the river or 
highway, but not in or upon its bed. 

Sec. 242. Batate taken by Railway Companies under Proceedings 
in invitam; Uses of: Remedy of Land-owner for wrongful Use. — 
The State may take, or authorize the taking, of the fee of land, or 
& mere easement, at its discretion; and the question as to whether 
it authorized the taking of the fee or only an easement is purely 
one of construction for the courts, to be determined in view of the 
language used in the act giving the authority to take it, and of the 


purposes for which it was taken.? 


Pacific R. R. Co., over the Missouri river, 
between Omaha and Council Bluffs, in 
lows, is a part of the railroad. The com- 
pany was authorized to build it only for 
the uses of the road, and is bound to 
operate and run the whole road, including 
the bridge, as one connected and con- 
tinuous line. 

1 Stevens v. Erie R. R. Co. 21 N. J. 
Eq. 259. 

2 Washington Cemetery v. Coney Ial- 
and, &. R.R. Co., 68 N. Y. 591; State 
@, Rives, 5 Ired. (N. C.) 297 ; Quimby ¢. 
Vt. Central RB. R. Co., 23 N. Y. 387; 
Heard v. Brooklyn, 60 N. Y. 242. Gene- 
rally, however, the charters of railroad 


companies anthorize them to scquire an- 


easement of right of way merely in the 
lands through which their road passes ; 
_ but it is an easement in perpetuity if the 
corporation continues to exist, or use it 
for railway or kindred purposes. Western 
Pennsylvania R.R. Co. v. Johnston, 59 
Penn. St. 200; State v. Brown, 27 N. J. 
L. 18; Alabama & Fla. R. R. Co. o. Bur- 
kett, 42 Ala. 88; Eaton 0. Boston, &c. 
R. R. Co., 51 N. A. 504; Heard », 
Brooklyn, 66 N. Y. 242; Blake v. Rich, 
84 N. H. 282; Henry v. Dubuque & Pac. 
R. R. Co., 2 Jowa, 288 ; Junction R. R. 
Co. v. Ruggles, 7 Ohio St. 1; Henry v. 
Dubuque, &. R. R. Co., 2 Jowa, 288. It 
cannot be made use of for any purposes of 
a different character from those for which 
it was originally taken, — Pittsburgh & 
Lake Erie R. R. Co. v. Bruce, 10 Am. & 
Eng. R. R. Cas. 1, — or the land reverts 
to the original owner, and be may bring 
& writ of entry to enforce his rights, Pro- 


Where the State itself takes land 


prietors of Locks, &c. v. Nashua, &. R. B. 
Co., 104 Mass. 1. And this reversionary 
interest is always regarded in assessing 
damages for the original taking. Alahame 
& Fla. R. R. Co. o. Burkett, 42 Ala. 88. 
What is such a different use as to entitle 
the land-owner to set up this reversionary 
interest, is a question of difficulty. It may 
be asserted where an attempt is made to 
employ land taken for railroad purposes 
for private manufacturing enterprises. 
Proprietors of Locks, &c. v, Nashua, &c. 
RB. R. Co., 104 Mass. 1. In Hatch »v. 
Cinn. & Ind. R. R. Co., 18 Ohio St. 92, 
it was held that no reversionary right 
could in such case be set up, the land- ~ 
owner being only entitled to recover com- 
pensation for the additional servitude to 
which his land is subjected. And the 
same rule has been held where a railroad 
company, having daly acquired land for 
its right of way, fails to complete its road 
within the time specified by the charter. 
In uch a case it is held that it 1s compe- 
tent for the legislature to authorize an- 
other company to appropriate the right of 
way and build the road, and the land-own- 
ers will be entitled to no additional com- 
pensation. Noll v. Dubuque, B. & M. 
R. R. Co., 82 Iowa, 66. And the same is 
also true where all the property of the 
company is sold, together with its fran- 
chises, at a judicial sale; the purchaser 
may operate the road without making any 
farther compensation to the land-owners 
for the right of way. Junction R. R. Co. 
v. Ruggles, 7 Ohio St. 1; Hatch v. Cin- 
cinnati & Ind. R. R. Co., 18 Ohio St. 92. 
As to the precise interest acquired by a 
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for its public works, whether by purchase or by the power of emi- 
nent domain, it is treated as having taken the fee, and the land does 
not revert to the former owners on cessation of the use for which it 
was taken.!. Thus, where land was taken by a State for the construc- 
tion of a canal, it was held that upon payment of the damages assessed, 
the title became absolute in the State, and did not revert to the origi- 
nal owner upon a cesser of the use for that purpose, or upon a change 
being made in the course of the canal,? and the State may convey 
the land at pleasure? So also, in authorizing the taking of land 
for public purposes, either by individuals or corporations, it may 
determine the nature and extent of the estate to be taken,‘ or it 
may leave it discretionary with the corporation whether to take 
an easement or the fee;® and the question as to the character of 
the estate authorized to be taken is to be determined more in 
reference to the nature of the use to which the land is to be de- 
voted than from the use or omission of technical terms; and either 
the presence or absence of the words “in fee simple” is not deci- 
sive of the character of the estate,® although the language of the 


railroad company where it condemns & 4 Raleigh & G. R. R. Co. v. Davis, 2 
right of way over lands, there is some diss D. & B.(N. C.) 451; Water Works Co, 
crepancy among the authorities, but this ». Burkhart, 41 Ind. 364; Malone ». 


discrepancy is traceable to the difference in 
the provisions of the statutes under which 
the lands were taken, or to the general 
policy adopted in the different States rel- 
ative to such grants where the statute is 
not specific. As a rule it may be said 
that the company acquires no greater ea- 
tate than it is necessary for it to have 
to enable it properly to discharge its 
duties to the public, and the land-owner 
retains all rights except those which 
would neceasarily conflict with the exer- 
cise of the franchises of the company. 
Kansas Central RR. Co. o. Allen, 22 
Kan. 285; Chapin v. Sullivan R. R. Co., 
89 N. H. 564; Henry v. Dubuque, &. 
R. BR. Co., 2 lows, 288; Aldrich v. Drary, 
8 RI. 554. 

1 Rexford v. Knight, 11 N. Y. 808; 
People v. Michigan Southern R. BR. Co., 8 
Mich. 496 ; Haldeman v. Penn. Central 
R. RB. Co., 50 Penn. St. 425. 

2 Haldeman v. Pennsylvania R. R. Co., 
ante. 

® People v. Michigan Southern R. RB. 
Co., ande, 


Toledo, 28 Ohio St. 648 ; Brooklyn Park 
Comm'rs v, Armstrong, 8 Lans. (N. Y.) 
429; affirmed, 45 N. Y. 234; Rexford ». 
Knight, ante; Hayward v. New York, 7 
N. Y. 814; De Varaigne v. Fox, 2 
Blatchf. (U. 8. C. C.) 95; Dingley ». 
Boston, 100 Mass. 544 ; Heard v. Brook- 
lyn, 60 N. Y. 242; Chase o, Sutton Mfg. 
Co., 4 Cush. (BMags.) 152. Cotton v. 
Boom Co., 22 Minn. 872; Robinson ¢. 
Western Penn. R. R. Co., 72 Penn. St. 
816; Wyoming Coal, &c. Co. v. Price, 81 
Penn. St. 156; Nelson v. Fleming, 56 
Md. 310; Mason v. Lake Erie, &c. R. BR 
Co., 1 Fed. Rep. 712; Malone v. Toledo, 
84 Ohio St. 641. 

& Charleston, &. R. R. Co. v. Blake, 
12 Rich. (S. C.) 684. 

¢ Norton v. London, &. Ry. Co., L. R. 
18 Ch. Div, 268; Watson v. N. Y. Cen- 
tral R. R. Co., 9 N. Y. 159; New Or. 
leans, &, R. R. Co. v. Gay, 31 La, An. 
480; Gardner v. Brookline, 127 Mages. 
408 ; Rexford v. Knight, 11 N. Y. 308; 
Holt o. Somerville, 127 Mass. 858; Ma- 
lone v. Toledo, ante ; Boston v. Dingley, 
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act has an important bearing upon the legislative intent in this 
respect. Thus, in a New York case,! the city was authorized by 
the legislature to take lands for the purposes of a public park, 
and the act provided that upon payment to the owners of the 
value of the lands, “they shall vest forever in the city of Brook- 
lyn,” and it was held that the city took a fee in the lands, and 
might sell such parts thereof as were not needed for the purposes 
of the park. So where, for the purpose of enabling a city to abate 
a uuisance, and for the preservation of the public health, the 
legislature authorized the city to “ purchase or otherwise take the 
lands,” it was held that the fee of lands taken under the act 
vested in the city.2 But it will not be presumed that the legis- 
lature intended that a greater estate should be taken than is 
necessary for the purposes for which the power is conferred. Thus, 
where a city was authorized to take lands for the purposes of an 
avenue, and the statute provided for the assessment and payment 
of the value of the lands taken, it was held that the fee was not 
taken, because not necessary for the purposes for which the lands 


were taken.? 


ante ; Hooker v. Utica, &c. Turnpike Co., 
12 Wend. (N. Y.) 371; Bostock v. North 
Staffordshire Ry. Co., 4 El. & B. 798; 
People v. White, 11 Barb. (N. Y.) 655. 
A “right of way” in lands in its legal 
sense, in reference toa railway is a mere 
easement in the lands of others obtained 
by lawful condemnation to public use, or 
by purchase. Williams v. Western Union 
R.R. Co., 50 Wis. 71; Kansas Central 
R. R. Co. v. Allen, 22 Kan. 285. 

1 Brooklyn Perk Comm'rs v. Arm- 
strong, ante. 

2 Dingley o. Boston, ante. So, where 
a city was authorized to purchase or take 
land for a public park, it was held that it 
might purchase the fee. Holt v. Somer- 
ville, 127 Mass. 408. 

® Railway Co. o. Davis, 2 D. &. B. 
(N. C.) 467; Washington Cemetery ». 
Prospect Park & Coney Island R. R. Co., 
7 Hun (N. Y.), 655; affirmed 68 N. Y., 
591. In this case at General Term the 
eourt said: ‘‘Y think the fee wes not 
taken. No fee is vested by the act, if 
taken from the owners. There is no 
doubt but that a fee may be taken when 
the lands taken are designed only to a 


But where the fee is taken, no right of reversion 


particular use, Under the law author- 
izing taking land for the State canals, 
payment of the price vests the fee in the 
people. Brinckerhoff o. Wemple, 1 Wend. 
(N. Y.) 470. A fee may be taken for a 
public market when the act authorizes it, 
and the municipality may sell the land 
efter the use ceases. Heyward v. The 
Mayor, 11 N. Y. $14. In the act author- 
izing the taking of lands for Prospect 
park, and for the parade ground, a fee is 
authorized to be taken, and the title is by 
the act impliedly vested in the city of 
Brooklyn, and the lands taken were 
charged with the payment of the bonds 
issued to raise money to pay the land-own- 
ers therefor. In the act authorizing the 
taking of that land for the Kings county 
conrt house, on payment of the value as 
appraised, the title is by law vested in 
the county of Kings. I find no instance 
where the legislature have authorized a 
fee of land to be taken for a public use,= 
where the title has not by the act vested 
somewhere, either in express terms or by 
necessary implication. The avenue is 
laid out asa public road or street. Un- 
der general statutes of the State, lands for 
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exists in the original owner when the use for which it was taken 


ceases,! 


As to railroad companies, it is generally held in this 


country that to lands taken for their use in the construction of 
their railroads they do not, in the absence of an express provision 
to that effect in their charter, take the fee, but only an easement 


highways are not taken in fee, but an 
easement only is taken for the purpose of 
the highway. Adjoining lands are, in 
cities, assessed for benefits for opening 
streets for public use. There is no in- 
stance of the legislature authorizing the 
taking of land, in whole or in part, for 
the benefit of a private railroad corpora- 
tion, and assessing back on adjacent lands 
the costs of the improvement. The rail- 
roed law expressly forbids a commission, 
appointed to assess the value of lands 
taken for railroad purposes, from making 
any allowance or deduction on account of 
any real or supposed benefits which the 
perties in interest may derive from the 
proposed road. Railroads only take an 
easement in lands taken by assessment of 
damages under the law, except that a rail- 
road company is authorized to acquire 
lands for passenger and freight depots. 
*Such lands shall be held by such com- 
peny in fee.’ (Laws of 1854, chap. 282, 
$17.) The only argument urged for hold- 
ing a fee to be taken, is derived from the 
wording of the act directing the commis- 
sioners to asseas ‘the value of the lands.’ 
In the case of highways, ‘damages’ by 
reason of laying out and opening the road 
are to be assessed. In the case of rail- 
roads, it is ‘ the compensation which ought 
justly to be made by the company to the 
owners of the real estate appraised.’ In 
the act in question the direction is to ‘ es- 
timate the valae of the lands and prem- 
ises required to be taken for said avenus, 
the damages to be sustained by any person 
interested therein, by reason of such tak- 
ing, and the benefits which will be de- 
rived by the owners of land within said 
district from the opening of said avenue.’ 
All that was required for the avenue was 
an easement, and that is all the Jegisla- 
ture intended to have appraised under 
this clanse. This construction is in ac- 
cordance with general legislation as to 
street openings. It is not in accordance 


with any previous legislation that a pub- 
lic avenue has been opened and built at 
large expense by the adjoining property 
owners, by assessments for benefits, so 
that a private railroad corporation might 
lay its track thereon. The act does not, 
in terms, take a fee or vest it either in 
the people, the city of Brooklyn or the 
county of Kings. The language of the 
act, as to the assessment, does not require 
a fee. . The purposes of the taking did not 
require a fee. I think for these reasons 
the judgment should be affirmed, with 
costs.” Land can only be taken for the 
purpose or use to which it is sought to be 
appropriated. Oregon R. R. & Nav. Co, 
v. Oregon Real Estate Co., 10 Oregon, 
444. 

1 Water Works Co. v. Burkhart, ante ; 
Penn. & New York Canal & R. R. Co. ». 
Billings, 94 Penn. St. 40; Mason v. Lake 
Erie, &c, R.R. Co., 1 Fed. Rep. 712; 
Haldeman ». Penn., &. Kt. R. Co., 50 
Penn. St. 425; Wyoming Coal & Trans- 
portation Co. v, Price, 81 Penn. St. 156; 
Robinson v. Western Penn. R. R. Co., 72 
id, 316 ; Sweet v. Buffalo, &c. R. R. Co., 
18 Hun (N. Y.), 643. In Minnesota, un- 
der the general railroad law of 1857, ‘‘an 
absolute estate in fee simple” was con- 
ferred. Scott v. St. Paul, &c. R. R. Co., 
21 Minn. 822, and such statutes are held 
to be constitutional even though the Con- 
stitution only confers authority to grant a 
“right of way,” such words being re- 
garded as merely relating to the purpose 
for which, rather than to the estate in, the 
lands taken. Challis ». Atchison, Topeka, 
& Sante Fo R.R. Co., 16 Kan. 117. In 
Kansas, under the statute of 1864, an 
absolute fee was conferred. Atchison, 
Topeka, & Santa Fe R.R. Co. o, Allen, 
16 Kan. 117, But under the present stat- 
ute, only an easement, and as held by the 
courts, a limited easement is conferred. 
Kansas Central R. R. Co. v. Allen, 22 
Kan, 285, 81 Am. Rep. 190. 
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therein, the fee remaining in the owner and reverting to him when 
the use thereof for such purposes ceases,! and its interest in the 


1 Western Penn. R. R. Co. v. Johnston, 
59 Penn. St. 290; Troy & Boston R. R. 
Co. v. Potter, 42 Vt. 265; Alabama, &. 
R. R. Co. ». Burkett, 42 Ala. 88; Morris 
v. Schallsville, &c. Turnpike Co., 6 Bush 
(Ky.), 671; Proprietors of Locks, &. v. 
Nashua & Lowell R. R. Co., 104 Mass. 1, 
6 Am. Rep. 181 ; Beach v. Miller, 51 TL 
206 ; Eaton v. Boston, Concord & Mon- 
treal R. R. Co., 51 N. H. 604; Albany, 
&c. R. R. Co. ». Brownell, 24 N. Y. 345 ; 
Taylor v. New York, &. R.R. Co., 39 
N. J. Eq. 28; Barlow v, McKinley, 24 
Iowa, 69; Heard v. Brooklyn, 60 N. Y. 
242; State v. Brown, 27 N. J. L. 18. In 
Hill v, Western Vermont R.R. Co., 82 
Vt. 68, it was held that the company had 
no such interest in the land as could be 
levied upon. Quimby v. Vermont Cen- 
tral R.R. Co, 28 Vt. 387; Kellogg vo. 
Malm, 60 Mo. 496. In Blake v. Rich, 
84 N. H. 285, Fowur, J., says: ‘‘ Does 
the railroad corporation acquire any 
higher, more extensive, and more exclusive 
right "' (than the public and the public 
authorities gain by the laying out of such 
lands as a public highway.) ‘‘ A careful 
examination of the various statutes author- 
izing the taking of lands for railroads, and 
a comparison of the language with that of 
those statutes providing for the taking of 
land for highways, satisfies us it does not ; 
and we see nothing in the use to which the 
land is appropriated, in the one case and 
the other, requiring the same phraseology 
to be differently construed in the two 
cases. By the theory as well as the letter 
of the law, the taking in both cases is for 
the public use, and that use is no more 
inconsistent with the continuance of the 
fee in the original owner in the case of a 
railroad than in that of a highway.” But 
in Railway Co. v. Davis, 2D. & B. (N. C.) 
467, Rurrin, C. J., saya: “The doctrine 
of the common law is, that the public has 
only an easement in the land over which 
a road passes, and that the right of soil is 
undisturbed thereby. The reason ia, that 
ordinarily the interest of the public re- 
quires no more, Every beneficial use is 
included in the easement, in respect at 
least to such highways as existed at the 


time the principle was adopted, and to 
which it had reference. But if the use 
requisite to the public be such an one as 
requires the whole thing, the same prin- 
ciple which gives to the public the right 
to any use gives the right to the eutire 
use, upon paying adequate compensation 
for the whole, It is for the legislature to 
jadge in cases in which it may be for the 
public interest to have the use of private 
property, whether in fact the public good 
requires the property, and to what extent. 
From the great cost of this road [a rail- 
way], from its nature and supposed util- 
ity, it seems to be contemplated to preserve 
it perpetually, or for a great and indefinite 
period. All are excluded from 
going on it, unless in the vehicles pro- 
vided by the public or its agents; and to 
enforce that provision and adequately pro- 
tect the erections from injuries, it may be 
requisite to divest the property out of in- 
dividuals.” Giesy v. Cincinnati, W. & Z. 
Rk. R. Co., 4 Ohio St. 308. In Nicoll », 
The New York & Erie R. R. Co., 12 N. Y. 
128, it was objected that because by the 
act of incorporation there was given to the 
defendant only a term of existence of fifty 
years, therefore the grant of land in qués- 
tion, which was a piece six rods in width 
across the grantor’s farm for the site of the 
defendants’ railway, should be deemed to 
have conveyed an estate for years, not in 
fee. But the court said that the unsvund- 
neas of that position was easily shown ; 
that it was never yet held that a grant in 
fee in express terms could be restricted by 
the fact that the grantee had but a limited 
term of existence. And ‘‘it is erroneous 
to say that an estate in fee cannot be fully 
enjoyed by a natural person, or by a cor- 
poration of limited duration. It is an en- 
joyment of the fee to possess it, and to 
have the full control of it, including the 
power of alienation by which its full 
value may at once be realized.” It is well 
settled that corporations, though limited 
in their duration, may purchase and hold 
@ fee, and they may sell such real estate 
whenever they shall find it no longer 
necessary or convenient. 2 Preston on 
Estates, 50. Kent says: “Corporations 
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land is withdrawn.! 


But the land being taken for a specific public 


use, 80 Jong as it is devoted to that use, there is no abandonment, 


have a fee-simple for the purpose of aliens- 
tion, but they have only a determinable 
fee for the purpose of enjoyment. On 
the diasolution of the corporation, the re- 
verter is to the original grantor or his 
heirs; but the grantor will be excluded 
by the alienation in fee, and in that way 
the corporation may defeat the possibility 
ofa reverter. 2 Kent, 282. Large sums 
of money are accordingly expended by 
Tailroad companies in erecting extensive 
station houses and depots, and by banking 
corporations in erecting banking houses, 
because, holding the land in fee, they may 
be able to reimburse themselves for the 
outlay by selling the fee before the ter- 
Tuination of their corporate existence.” 
But the right of a railway company to the 
exclusive possession of the land taken for 
the purposes of their road differs very es- 
sentially from that of the public in the 
land taken for a common highway. The 
Tailway company must, from the very na- 
ture of their operations, in order to the 
security of their passengers, workmen, 
and the enjoyment of the road, have the 
right at all times to the exclusive occu- 
pency of the land taken, and to exclude 
all concurrent occupancy by the former 
owners in any mode and for any purpose. 
Jackson v. R.& B R. R.Co., 25 Vt. 150; 
Conn. & Pass. Rivers R.R. Co. », Hol- 
ton, 32 Vt. 47. In Hazen v. Boston & M. 
R. R., 2 Gray, 580, THomas, J., says: 
‘The right acquired by the corporation [a 
railway company], though technically an 
easement, yet requires for its enjoyment 
a use of the land permanent in its na- 
ture, and practically exclusive.” Un- 
der the Pennsylvania general railroad 
act of 1849, — conferring the right to sur- 
vey and locate routes for railronds, and 
to enter, &., and ‘‘ occupy” all land on 
which its railroad, &., may be located, 
first making ample compensation to the 
owner of such land, —a railroad whose 
charter is founded upon the act has an 
easement merely upon the land appropri- 
ated, a right of way or passage, with such 


an occupancy as is necessary to give this 
right its effect; and this interest is not 
the subject of a lien or a sale under exe- 
cation. Western Pennsylvania R. R. Co. 
v. Johnston, 59 Penn. St. 200. There is 
nothing to prevent a railroad company, 
having title to the use and occupancy of 
land under a lease, from laying down rails 
upon it, using them, etc., if not forbidden 
in the lease, or if waste be not committed 
by such acts, But an appropriation of 
the property for the uses of a railroad, un- 
der the power granted to take it for such 
a purpose, is essentially different from such 
a mere use during the term of a lease. In 
the latter case no title is acquired to the 
easement, and the rails must come up be- 
fore the expiration of the lease ; but in 
the former a perpetual, easement or right of 
way isacquired. In one case, the rent is 
all the compensation which the landlord 
can demand ; in the other, the owner is 
entitled to compensation or security for it 
before his right of property can be in- 
vaded. Heise v. Pennsylvania R R. Co., 
62 Penn. St. 67. At the time a rail- 
road was laid upon the land of the defend- 
ant, it was not intended that the road 
should be merged in the freehold. The 
toad was built solely hy the railroad com- 
pany, under the reasonable belief that it 
had a free right of way under the license, 
and by the permission of the owner of the 
soil, It was held that under the circum- 
stances ot the case, the rails and other 
materials, which formed a part of the rail- 
road, were trade fixtures, and became 
personalty, liable to the same rules of law 
that govern other personal property. 
Northern Central BR. R. Co. v. Canton 
Co., 80 Md. $47, A telegraph company, 
by a judgment condemning land for its 
use under the eminent domain act, does 
not acquire the fee to the land, or the 
right to use it for any other purpose than 
to erect telegraph poles and suspend wires 
upon them, and maintain and repair the 
same, and use the structure for telegraph 
purposes, This of course gives the com- 


1 Hastings ov, B, & M. R.R. Co., 88 lows, 316, 
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although the railway has been sold, or by process of law has 
passed into the hands of another company ; because it is the public 
use for which the land is taken, and so long as it is used for rail- 
way purposes it is immaterial what company or what individuals 
operate it! Indeed, railways are leased, consolidated, and sold, quite 
commonly, and it would be a serious embarrassment to railway 
enterprises if the use of the roadway was confined exclusively to 
the company for whose use the lands were originally taken. 

The title acquired is an easement, but it is an easement in the 
nature of a fee, and in the assessment of damages no difference is 
made because of the-reversionary right, but damages for the full 
value of the land are given. But the nature of the easement taken 
is practically exclusive, and in most of the States it is held that the 
company is entitled to the exclusive possession of the roadway, not 
only as against the public generally, but also as against the owner; 
as the possession of the owner, for any purpose which in any sense 
is inconsistent with the uses for which the lands were taken would 
be likely to be detrimental to the safety of the travelling public. 
The company being held up to the highest degree of diligence in 
teference to the safe condition of its road and appliances, must be 
allowed to exercise its own discretion as to the uses of the roadway ; 
and common justice, as wel] as common prudence, requires that they 
should not be compelled to submit to dictation or interference from 


pany the right at all times when neces- 
sary to construct or to repair the line, to 
enter upon the strip condemned, doing as 
little damage as possible. The company 
cannot cultivate such strip, or take exclu- 
sive possession of it, or enjoy it for any 
other purpose. The only exclusive right 
of occupancy the-coipany acquires is the 
ground oocupied by the poles erected for 
telegraph purposes. Lockie v. Mutual 
Union Telegraph Co., 103 Ill. 401. 

1 Noll v. Dubuque, &c. R. R. Co., 32 
Iowa, 66; Henry v. Dubuque, &c. R. R. 
Co., 2 id. 208; Pollard v. Maddox, 28 
Ala. 821; State v. Rives, 5 Tred. (N. C.) 
297 ; Junction R.R. Co. o Ruggles, 7 
Ohio St. 1. 

9 Bemis v. Springfield, 122 Mass. 110; 
Murray v. County Comm'rs, 12 Met. (Maas. ) 
455. In Minnesota, where railroad corpo- 
rations, though incorporated for a limited 
period only, may renew their incorpora- 
tion indefinitely, their easement in lands 


taken for their roads is held to be practi- 
cally equivalent to the fee, and the value 
of the lands taken is required to be 
assessed. Robbins v. St. Paul, 22 Minn. 
286. But this easement is only of a right of 
way, or passage, with such occupancy as 
is necessary to give effect to the right, and 
it is not the subject either of a lien ora 
sale upon execution. Western Penn. R. R. 
Co. v. Johnston, 59 Penn. St. 290. But 
redundant lands taken by it, in fee or 
otherwise, are held to be subject to levy. 
Plymouth R. R. Co, v. Calwell, 89 Penn. 
St. 887. And a canal basin was held in 
the last case not to be a legitimate inci- 
dent of a railway franchise. Town-lots 
and other property not legitimately in- 
cident to the franchise, will not pass under 
a mortgage of the railway and its franchises 
unless specifically named. Shamokin 
Valley R. R. Co. v. Livermore, 47 Penn. 
Bt, 465. 
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the land-owner in this respect, except in so far as is provided for by 
the express provision of the statute,! or as was evidently contemplated 
when the lands were taken. If a railway is built through the centre 
of a farm, dividing one part from the other, and all means of access 
thereto is cut off except by crossing the railway, and the statute 
makes no provision for farm crossings, and only an easement in the 
land is taken by the railway company, it is hardly reasonable to 
presume that the damages awarded to the land-owner were intended 
to compensate him for the land from which he is thus shut off. 
Such a presumption is unwarrantable and unreasonable, and it is 
believed that the land-owner has a right to cross the track or to go 
under it, at reasonable times and in such a manner as not to inter- 
fere with the operation of the trains upon the railway, when a ne- 
cessity therefor exists, to get to and from the other portion of his farm 
with his crops and for usual farming purposes.2 But where the stat- 


1 Jackson »v. Rutland & Burlington 
R. R. Co., 25 Vt. 150; Cordell v. N. Y. 
Central R. R. Co., 70 N. Y. 119; Jnne- 
tion R. R. Co. v. Philadelphia, 88 Penn. 
St. 375; Troy & Boston R. R. Co. ». 
Potter, 42 Vt. 465; Disbrow ». Chicago 
& Northwestern R. R. Co., 70 Ill. 246; 
Taylor v. N. Y. & Long Island R. R. Co., 
33 N. J. L. 28; Norton v. London, &c. 
Ry. Co., L. R, 18 Ch. Div. 268; Curtis 
v. Eastern R. KR. Co., 14 Allen (Mass.), 
55. In Presbrey v. Old Colony R. R. Co., 
103 Mass. 1, it was held that in assessing 
the damages to land for the location of a 
railway across it, they must be assessed 
upon the basis that the land-owner has no 
right to cross the railroad to get to and 
from a portion of his estate detached from 
his estate by such location, unless the 
railroad company has secured him such 
a right under the provisions of the statute. 
Aldrich v. Drury, 8 RI. 554; Jefferson- 
ville, &c. R. R. Co. v. Goldsmith, 47 Ind. 
43; Hatch v. Cincinnati, &. R. R. Co., 
18 Ohio St. 92; Pittsburgh, Ft. Wayne, 
&ce. R.R. Co. v. Binzham, 29 id. 364; 
Lake Superior, &c. R. R. Co. v. Grove, 
17 Minn. 322; Burnett v. N. & C. RR. 
Co., 4 Sneed (Tenn.), 528. 

41 Jn Housatonic R. R. Co. v. Water- 
bury, 23 Conn. 100, the defendant rail- 
road crossed the plaintiff's road, dividing 
it into two parts, and it did not appear 
that there was any highway or ordinary 


passway that enabled him to get from one 
side of his farm to the other, without 
crossing said railroad ; and the defendants 
requested the court to instruct the jury 
that they had the exclusive right to the 
use and occupancy of their railroad track, 
through the lands of the plaintiff, and 
if they were in the ordinary and proper 
use of the railway, when the cow was 
killed, and the cow was trespassing upon 
the track, the defendants were not liable 
unless they were guilty of gross and wilful 
neglect, and that the plaintiff, in permit- 
ting his cow to stray or stand upon the 
track, a8 claimed to have been proved by 
the plaintiff, was a trespasser against the 
defendants ; but the court instructed the 
jury that the defendants held their ease- 
ment subject to the plaintiff's right to 
cross and recross, to and from the different 
sections of his farm separated by the 
road, provided the same was reasonably 
exercised ; that it was their duty to nscer- 
tain if either party had been guilty of 
negligence ; if the plaintiff saw his cow on 
the railroad track, about the time when 
the train ordinarily passed the road at 
that place, or if his cattle were turned 
upon Jand adjoining the railroad track, and 
were loitering along near the track, such 
facts might be evidence of negligence 
which it was proper for them to consider. 
It was held that such instructions were 
correct.’ Kansas Central R. R. Co. 9. 
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ute makes provision for farm crossings, and provides a method by 
which a land-owner may procure the establishment of one, he has no 


Allen, 22 Kan. 285; 81 Am. Rep. 190. 
It seems to us that the views advanced 
in this case by Horton, C. J., correctly 
state the rule in cases where the fee to 
the land is not taken. He said: ‘* As to 
the right of the company and the plaintiff 
to the strip of land taken and appropriated 
by the company, — after the strip of land 
is appropriated, the exclusive use of it 
vests in the company. No legal right 
or privilege to cross over or under it is re- 
served or left to the plaintiff. The com- 
pany has a perfect right to fence up its road, 
except at public highways or public cross- 
ings. In this respect the right of the 
company differs materially from the rights 
of the public in land taken for a common 
highway. The railway company, the de- 
fendant, must, from the very nature of ite 
operations, for the security of its trains, 
its pagsengers, and its employés, and its 
free use of its road, have the right at all 
times to the exclusive occupancy of the 
land taken, and to exclude all concurrent 
occupancy by the plaintiff in any mode 
and for any purpose. From the record it 
is shown that the plaintiff testified that 
the farm was worth twenty dollara per 
acre before the construction of the railroad 
acrogs it, and fifteen dollars per acre after 
its construction, He also testified that 
there were two drains crossed by the road 
on his land, one near the easterly entrance 
to the land, and one near the centre of the 
land ; that the railroad company had filled 
up the eastern one, and made a trestle- 
work over the one near the centre; that 
the one near the centre of the farm was 
deep enough below the railroad trestle- 
work for stock to pass under the road, by 
making a little expenditure, but that the 
railroad company had not prepared it for 
such purpose, nor given him any right of 
way under or over said road; that the 
rond cut off a part of his farm from Elk 
creek, aud left him without acceas to it for 
his stock from the main part of his farm ; 
that he had crossed the road with his 
teams and hauled a part of his crop across 
it the present season, and stacked it on the 
south side of the railroad near the creek, 
and that the railroad company never gave 


him any right or privilege to cross the 
road under or over the road. Other wit- 
nesses were called as to the damages, who 
gave their opinions — some of them much 
above that of the plaintiff, and some of 
them much below it ; and upon the testi- 
mony so given, it became a question of 
importance, as affecting the damages to be 
assersed, whether, under the appropriation 
made, en shown by this proceeding, the 
railway company had the right to the ex- 
clusive possession of the right of way ap- 
propriated, and to prevent the owner of 
the farm from passing under or over the 
said railroad with his teams or his stock. 
To decide the question involved, it be- 
comes necessary to determine the nature 
and extent of the interest which railroad 
companies acquire in lands obtained by 
condemnation proceedings, under the law 
of 1868 and the amendments of 1870, 
Section 84, ch. 23, Laws of 1868, provides 
that the perpetual use of the land con- 
demned shall vest in the railroad company 
to which it is appropriated for the use of 
the railroad. The law of 1864 provided 
that a title in fec simple might be acquired 
by railroad companies by virtue of their 
compulsory powers in taking lend. Under 
the law of 1868, a mere easement only is 
granted ; under the old law of 1864, an 
absolute title could be secured. Some 
reason must have existed in the minds of 
the law-makers for the change which has 
been made in the statute, and we have no 
right to extend by judicial construction 
an easement into an absolute title. There 
is a wide difference between the two. 
Under an absolute title in fee simple, the 
owner of the soil owns from the centre 
of the earth up to the sky. An easement 
merely gives to a railroad company a right 
of way in the land, that is, the right to 
use the land for its purposes. This in- 
cludes the right to employ the land taken 
for the purposes of constructing, maintain- 
ing and operating a railroad thereon. 
Under this right the company bas the free 
and perfect use of the surface of the land, 
a0 far as necessary for all its purposes, and 
the right to use as much above and below 
the surface as may be needed. This 
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right to cross the track with his teams where no crossing is estab- 
lished! Nor has he any right to the possession of any part of the 


would include the right to tunnel the 
land, to cut embankments, to grade and 
make road-beds, to operate and maintain 
a railroad with one or more lines of track 
with proper stations, depots, turn-outs, 
and all other appurtenances of a railroad. 
The former proprietor of the soil still 
retains the fee of the land and his right to 
thejland for every purpose not incompat- 
ible with the rights of the railroad com- 
pany. Upon the discontinuance or aban- 
donment of the right of way the entire and 
exclusive property and right of enjoyment 
revest in the proprietor of the soil, After 
the condemnation and payment of damm- 
ages, the soil and freehold belong to the 
owner of the land subject to the easement 
or incumbrance ; and such land-owner has 
the right to the use of the condemned 
property, provided such use does not inter- 
fere with the use of the property for rail- 
road purposes. In some cases the right 
of the owner of the soi] would practically 
not amount to anything, because the pur 
poses of a railroad company might require 
the use of all the land taken to such a de- 
gree as to forbid the owner from any bene- 
fit whatever. The paramount right is 
with the railroad company, and the land- 
owner can do nothing which will interfere 
with the safety of its road, appurtenances, 
trains, passengers, or workmen. With 
these views of the interest which railroad 
companies acquire in lands obtained by 
condemnation proceedings, it is evident 
that the court erred in instructing the 
jury that ‘no legal right or privilege to 
cross over or under [the railroad] is re- 
served or left to the plaintiff’ (defendant 
im error). Under this instruction the land- 
owner could not erect a suspension bridge 
over the road, or float in a balloon over it 
in the air, or even dig coal or mine min- 
erals or quarry rock in the bowels of the 
earth beneath the road-bed. The law is 
otherwise. After the strip of land was 
appropriated to the plaintiff in error, the 
perpetual use of the land vested in the 
railway company, its successors and 


assigns, for railroad purposes. The de- 
fendant in error had no legal right or 
privilege to cross over or under the road 
so as to interfere with the use of the prop- 
erty for those purposes. The company 
had a perfect right to fence up its road 
except at public highways or public cross- 
ings. In the use of the land the railroad 
company had the paramount right, but 


‘the defendant iu error had also the right 


to the land for every purpose not incom- 
patible with the rights of the road. If 
the railroad company required exclusive 
occupancy of the land taken for the use 
of its railroad, on account of the nature of 
its operations, or for the security of its 
trains, its passengers, or its employés, it 
was entitled to such occupancy. On the 
other hand, if the company had built its 
bridges and trestle-work so high in places 
as to allow the free passage of stock or 
teams under the toad, and their entry and 
passage were of no detriment to the rail- 
road, and in no way interfered with use 
of the land for the purposes of the rail- 
road, the defendant in error, as the land- 
owner, had the right to enter upon such 
land and pass under such bridges or trestle- 
work with his teams and stock, without 
being a trespasser, He had also the right 
to widen the drain or passage under the 
trestle-work, if this in no way interfered 
with the rights of the railway company. 
The trial court followed the authority of 
Jackson v. Railroad Company, 25 Vt. 150, 
but that is an exceptional case. It goes 
too far. It transfers an easement into an 
absolute title. It announces, as a matter 
of law, that a railroad company has the 
right at all tines to the exclusive occu- 
pancy of the land condemned for its pur- 
poses, and excludes all concurrent occu- 
pancy by the land-owner in any mode or 
for any purposes. We are unwilling to 
approve that doctrine. It is our opin- 
ion that it is a question of fact, not of law, 
whether the necessities of the railroad 
demand exclusive occupancy for its pur- 
poses, and what use of the property by the 


1 Conn. & Pass. River R. R. Co. v. Holton, 32 Vt. 43 
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roadway, or to the use of it for the purposes of cultivation, nor can he 
enter thereon to take away the herbage growing thereon, nor use any 
portion of the roadway for any purpose whatever that in the least de- 
gree endangers or embarrasses its use for any purpose to which the 
railway company has appropriated it.) Thus, in the Vermont case 
cited in the last note, it was held that the owner could not enter upon 
the land with teams to remove turf therefrom, the effect being to in- 
crease the danger of cattle getting upon the roadway, and the dust by 
the passage of the cars after the sward is removed from the side of 
the tracks, Besides, the removal of the turf would tend to weaken 
the embankment, by exposing the soil to the wash of rains, etc. In 
some of the cases it is said that the owner of the land is entitled to 
the wood and timber and the stone and minerals upon the land, except 
in so far as they are necessary to construct or repair the road? But 
the value of this ownership is practically worthless, for the reason 
that without the assent of the company the owner has no right to 
cut the timber, or to enter to mine, quarry, or remove the stone, as 
it is evident that either of these acts would seriously embarrass and 


owner is s detriment to or interference 
with the rights of the road. Again, this 
authority is in conflict with the majority of 
cases, and if adopted as the law in this 
State, now so sparsely settled, and where 
in many of the frontier counties but a 
single track is necessary, and public high- 
ways and public crossings are at great dis- 
tances from each other, would work severe 
hardship and injustice. Blake v. Rich, 
34 N. H. 282; Wash. on Easements, 159, 
214; Lance’s Appeal, 55 Penn. St. 16; 
Evans ». Haefner, 29 Mo. 141; Alabama, 
&e, R. R. Co. o Burkett, 42 Ala. 88; 1 
Red. on Railw. 247; N. Y. Central R. R. 
Co. v. Kip, 46 N. Y. 546; Cemetery », 
P. P.& C.J. R. R. Co., 68 id. 591. The 
direction to the jury by the court below, 
inconsistent with this opinion, being erro- 
neous, the judgment is reversed and the 
cause remanded for new trial.” The land- 
owner may lay pipes under the roadway 
when he can do so without injury to the 
road, Haason v, Oil Creek, &. R. R. 
Co., 8 Phila. (Penn.) 558. 

1 Conn. & Pass. River R, R. Co. v. 
Holton, 82 Vt. 48. In Leavenworth, 
Topeka, & S. W. R. R. Co. v. Paul, 28 
Kan, 816, the court held that where there 


was no testimony es to the uses to which 
the railway company put the land, or the 
actual extent of its use, and the court in- 
structs the jury that the fee simple re- 
mains in the land-owner, subject to the 
nges of the company for the purpdses 
of the railway, that it was not error 
for the court to specifically instruct 
them ‘‘that he has the right to 
every use of it which can be made without 
interfering with the operation of the road, 
and to all grass and other vegetation which 
shall grow thereon.” The land-owner can- 
not depasture his cattle upon the roadway. 
Jackson v. Rutland, &c. R. R. Co., ante ; 
Chicago R. R. Co. v. Patchin, 16 Ill 198. 
The company acquires an estate in 
severalty and not one in common with 
the owner. Weston ». Foster, 7 Met. 
(Mass. ) 297. 

3 Chapin ». Sullivan R. R. Co., 39 
N. H. 564; Preston v. Dubuque, &, 
R. R. Co., 11 Iowa, 15; Baker v, John- 
son, 2 Hill (N. Y.), 8342. The right of 
the company to use the timber and ma- 
terials upon the land condemned, in the 
construction of its road is recognized in all 
the cases. Taylor v. N. Y. & Long 
Branch R. R. Co., 88 N. J. L. 28. 
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endanger the operations of the company, besides interfering with its 
right to use such timber in the repair of the road; and an entry with- 
out its assent for any such purpose would be a trespass for which 
the company may maintain an actiun at law,) and against which a 
court of equity would undoubtedly enjoin the land-owner, upon a bill 
brought by the company. But if the company cuts the timber, and 
does not need it for the purposes of construction, the owner of the 
land is entitled to that which is not used in the legitimate purposes 
of construction ; and if the company should use it for any other pur- 
pose, or should sell it, it would be liable to the owner for its value ; 
and if upon demand, it should refuse to permit the owner to take it 
away, it might be made liable in trover therefor ;? and the owner may 
justify an entry upon the roadway to take it away, but not to cut 
it. The same rule would also prevail as to other materials? The 
minerals in the land belong to the land-owner, and he may take 
them away if he can do so without endangering the railway.* But 
he cannot mine under the railway so as to destroy its subjacent 
support. But in England it is held that when a railway company 
has compulsorily purchased land with mines and minerals subjacent 
thereto, and subsequently sells a portion thereof as superfluous land, 
the purchaser from the railway company does not acquire the right 
of subjacent support for his surface as against the owner of the 
mines and minerals, and therefore cannot maintain an action for 
damages against the mine-owner for so working his mines as to 
cause injury to the surface and the buildings erected thereon.® But 
as to the railway itself, the rule would be otherwise, and the mine- 
owner would be liable for the withdrawal of the subjacent support 
therefrom so as to injure or endanger it. The principle upon which 
this doctrine rests, as well as the doctrine itself, is illustrated in a 
recent case? in which, in an action by the owner of an aqueduct 


1 Conn. & Pass. River R. R. Co. v. 
Holton, ante; North Penn. R. R. Co. v. 
Reham, 49 Penn. St. 101. The proprie- 
tors of a railroad have a right to cut the 
trees growing on the strip of land which 
they have taken for their road, whether 
such trees are for shade, ornament, or 
fruit, and whether such cutting be at the 
time of laying out their track or after- 
wards; and there is no burden of proof on 
sach proprietors to show, in their justifi- 
cation, that the trees are cut for the pur- 


poses of their road. Brainard v, Clapp, 
10 Cush. ( Mass.) 8. 

£ Preston v. Dubuque R. R. Co., 11 
Iowa, 15; Taylor ve N. Y. & Long 
Branch R. R. Co., 89 N. J. L. 28. 

3 Id, 

4 Hasson v, Oil Creek R. R. Co, 8 
Phila. (Penn.) 556. 

5 Pountney v. Clayton, 49 L. T. Rep. 
(N. 8.) 283. 

® Hasson v. Oil Creek R. R. Co., ante. 

T Rockland Water Co. v. Tillson, 76 
Me. —. 
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against the land-owner for damages caused by the working of a lime 
quarry, it was held that in regard to an aqueduct as in regard to a 
way, the owner of the easement may peaceably pursue his right 
against any obstructions which the land-owner throws in the way of 
its enjoyment. If the blasting in the quarry undermines the aque- 
duct, he may adopt new means of supporting it in its place ; and if 
a broader base for the new support than the width of the original 
location of the aqueduct has been rendered necessary by the blasting, 
it is not a trespass upon the owner of the soil to use his land for 
that purpose. Thé aqueduct has the right of support in the 
land, and if the blasting under it within the limits of the location 
by the land-owner deprives it of its former support, the right still 
remains, and its enjoyment may be reclaimed with the incidents 
which necessarily go along with it. It was also held that the 
defendant was liable for injury done to the aqueduct, whether the 
working of the quarry was negligent or not; but that the defendant 
was not liable in such a case for injuries occasioned by the acts 
of his grantees, although holding the quarry under his warranty 
deed. 

The materials within the limits of the land taken may be used by 
the company in the construction of the road, but they cannot be sold 
by it;! and materials may be taken from one part of the road to be 
used in the construction of another part of it? Of course, where the 
fee of the land is taken, the entire property in the soil and all that 
is upon or under it belongs to the company. A telegraph line upon 
the right is an encroachment upon the exclusive possession of a rail- 
way company, and the damages for the use of the right of way for 


1 Aldrich v. Drury, 8 R. I. 454; Tay- 


agents, servants, and persons employed by 
lor v. N.Y. & Long Branch R. R. Co., 


the company, and to the safe passage 


ante, In Brainard ». Clapp, 10 Cush. 
(Masa.) 574, Suaw, C. J., says: ‘‘The 
railroad company are authorized to do all 
acts within the five rods which by law 
constitute their limits, in taking away or 
leaving gravel, trees, stones, and other ob- 
jects which in their judgment may be 
necessary and proper to the grading and 
levelling of the road, in adjusting and 
adapting it to other roads, bridges, build- 
ings, and the like, so as to render it most 
conducive to the public uses which the 
railway is intended to accomplish. What- 
ever acts, therefore, are requisite to the 
safety of passengers on the railway, to the 


of travellers on and across highways and 
roads connected with it, and which can 
be done within the limits of the five rods, 
the company have a right under their act 
of incorporation to do. This is embraced 
in the idea of taking land for public uses.” 
See also Chicago, &. R.:R. Co., ». 
Patchin, 16 Ill. 198. 

* Chapin v, Sullivan R. R. Co., 39 
N. HL. 564. In Baker ». Johnson, 2 Hill 
(N. Y.), 342, it was held that where lands 
were taken for the purposes of a canal, the 
materials taken from one part of the land 
taken might be used upon another part 
of it. 


SEC. 242.] ESTATE TAKEN BY RAILROAD COMPANIES, ETO. 777 


that purpose go to the railway company and not to the land-owner.? 
And the same rule prevails where avy part of the right of way is 
taken under the powers of eminent domain for any purpose similar 
to that ofa railway. Where the statute gives the power to do go, 
lands may be condemned for the supply of materials, as gravel and 
stone necessary for the repair of the railway; but where this power 
is not expressly given, it must purchase such lands as are needed 
for this purpose, and may acquire the fee therein and convey a 


1 Atlantic Tel. Co. v. Chicago R. R. 
Co., 6 Biss. (U. 8. C. C.) 158; Telegraph 
Co. v. Rich, 19 Kan. 517; Southwestern 
R. R Co. v. Southern Tel. Co., 46 Ga. 
43. 

2 Overmyer v. Williams, 15 Ohio, 26. 
Land cannot be taken for the supply of 
stone and gravel to be used in the repair 
of a distant part of the road, without the 
most urgent necessity therefor, or even in 
its construction. In N. Y. & Canada 
R. R. Co. v, Gunnison, 1 Hun {N. Y.), 
496, it was held that under the statutes 
authorizing railroad companies to acquire 
title to real estate without the owner's 
conseut, @ company cannot take land 
simply for the purpose of removing gravel 
therefrom, to be used in constructing a 
tlistant portion of its road. BoakDMAN, 
J., said : ‘*The company needs and will 
need additional land for side tracks, and 
storing cars; whether the necessity requires 
the particular lands in controversy, is not 
so clear. Still, enough is shown, of diffi- 
culties and obstructions in other neigh- 
boring localities, to lead to the conclusion 
that no other property is so available, or 
could be rendered so useful at 80 smal] an 
expense, as these lands of Gunnison. If 
so, the selection of proper grounds for 
these, and other necessary purposes, is 
very much in the discretion of the mana- 
gers, if exercised in good faith. But the 
railroad company claims the right, and 
indicates an intent to use a portion of the 
lands, of which it seeks to acquire the 
title, for the purpose of taking therefrom 
gravel to ballast the road for many miles 
to the south of Crown Point. It appears 
that this land is mostly made up of a fine 
quality of gravel, suitable for such pur- 
pose, and that no suitable grave] can be 
obtained for fifteen miles south of it. One 


of the objects for which such land is neces- 
sary to ssid company, is to excavate and 
carry away this gravel for ballast. The 
right of eminent domain is harsh in its 
application to individual rights. It is 
given for the public advantage, and to 
accomplish a public purpose. To accom- 
plish such purpoee, the railroad company 
is allowed to take private property, upon 
just compensation. Whatever is essential 
and indispensable to the construction, 
maintenance, or runuing of the road, is 
allowed to be taken. What the company 
acquires, is not a fee simple to the lands, 
— not an absolute right to use them, ir- 
respective of the title and interests remain- 
ing in the individual, — but e right of 
way, and the right to adapt the soil and 
land, within its limits, to the ordinary 
uses and necessities of such away. If a 
cut is required, the soil taken therefrom 
may be used for a fill, wherever needed. 
But it has not been considered lawful, so 
far as I can discover, to take lands outside 
the limita of its way; to remove earth, 
timber, rocks, or materials therefrom for 
the building of its road, under the right 
of eminent domain and public necessity. 
In matter of N. Y. & H. R. R. v, Kip, 46 
N, Y. 646. At page 552 of the last case, 
Aix, J., says: ‘The right to take 
lands upon which to erect a manufactory 
of cars . . . is not included in the grant. 
Neither can lands be taken for a mere 
subsidiary or extraordinary purpose.’ He 
then indicates many of the purposes con- 
sidered indispensable, such as juatify the 
taking of land in tnvitum. But he no- 
where intimates that the soil, below grade, 
may be taken and carried away for use in 
other localities. Such an act would be in 
excess of a right of way, or passage. Such 
act is not essential to the construction and 
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fee therein to a purchaser But it seems that if a railway com- 
pany enters into a contract with a person to sell and convey to it 
such lands as may be required for its road, under such a contract 
the land-owner is not required to convey any more land than is re- 
quisite for the purposes of its road, and the company would not be 
entitled to a conveyance of the fee, but only of an easement in the 


land for such purpose.” 


maintenance of a railroad, more than the 
use of ties or fuel. Yet, no one would 
maintain that a railroad company could 
condemn land, for the purposes of ties or 
fuel, The general principles, applicable 
to such cases, are well considered in R. R. 
Co. v. Davis, 43 N. Y. 187. The right of 
condemnation is the exercise of an extra- 
ordinary power reserved by the State, in 
hostility to the private rights of citizens. 
It must therefore be expressly granted, 
when exercised by a private or municipal 
corporation, The grant will not be ex- 
tended by inference or implication. Nor 
can anything be taken, except by virtue 
of the law, for the benefit of the public, 
and under an indispensable necessity in 
the construction and maintenance of the 
toad. It is not sufficient that it is con- 
venient or cheaper for the road. Because 
such a rule would apply to ties, fuel, or 
outside soil for the purposes of.embank- 
ments. It follows that the railroad com- 
pany cannot acquire the right to this 
land, for the purpose of excavating the 
soil and carrying it away for many miles, 
under the doctrine of eminent domain, by 
virtue of the statutes now in force, The 
statute of 1869 enlarges the rights and 
powers of railroad companies, but auch law 
only applies to railroads completed, and 
to the acquisition of other lands beyond 
their original necessities. Railroad Co. v. 
Davis, 48 N. Y. 143, But upon the 
merits of this case, the railroad company 
does not bring itself within any rule of 
necessity. All that is claimed in the affi- 
davits on behalf of this application is, 
that no gravel suitable for ballast is to 
be had upon its road, south of these lauds, 
for ten or fifteen miles; and that no 
other gravel, as good as this, is found upon 
the line of its road, between Port Henry 
and Putnam, a distance of twenty miles. 
By the affidavit of Buck, it appears that 


the company has obtained large amounts 
of gravel, just north of these lands; and, 
upon information and belief, that the com- 
pany bas purchased and owned several 
acres, within one-half mile of Gunnison's, 
on the north, and that additional gravel- 
beds can there be procured, at a reasonable 
rate. By the affidavit of W. C. Gunvison, 
it further appears that the company owns 
another gravel-bed, of great extent and 
good quality, from four to five miles north 
of Gunnison’s, and, since March, 1873, bas 
been removing the same for railroad uses, 
These facts are not controverted by the 
petitioner. In view of these facts, of the 
vaiue and situation of these lands, it 
would seem to be an unjust and unneces- 
sary exercise of the power conferred upon 
the company, if these lands, or any part 
thereof, were taken for the excavation of 
gravel therefrom.” 

1 Halt v. Somerville, 127 Mass. 408 ; 
Heath v. Barmore, 50 N. Y. 302; State vc. 
Brown, 27 N. J. L. 13; Nicoll v N. Y. & 
Erie R. R. Co. 12 N. Y. 121. 

§ Hill ». Western Vt. R. R. Co., 32 
Vt. 68. In this case the company, before 
the road was laid out or surveyed, pro- 
cured a bond from B. to sell them such 
lands owned by him as should be required 
for their road. Their charter provided 
that the directors might cause such sur- 
veys of the road to be made as they deemed 
necessary, and fix the line of the same, 
and that the company might enter upon 
and take possession of such lands as were 
necessary for the construction of their 
road and requisite accommodations. The 
survey of the road, made by order of the 
directors, designated certain land belong- 
ing to B. as depot grounds ; and the com- 
pany paid him for and took the same, but 
never received any conveyance thereof 
from him. The plaintiff, having recovered 
& Judgrpent against the company, levied 
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In an English case,' where lands were conveyed to a railway coin- 
pany, it was held that they could only be used for railway, purposes, 
and that the use of a reservoir used to supply its canal with water, 
for aquatic purposes, was not authorized. When the use of the land 
for public purposes is abandoned, the land reverts to the original 
owner; but the mere fact of non-user, or that it is temporarily 
applied to other purposes or uses, which are consistent with the 
proper enjoyment of the easement, does not of itself amount to an 
abandonment, but the question is one of fact, to be found by the jury. 
If buildings for mechanical, manufacturing, or other purposes, are 
erected upon the premises and let out to tenants, the land-owner is 
entitled to a writ of entry to establish his title, subject to the 
valid easement of the company, and to damages or mesne profits 


for the wrongful use of the land.® 


his execution upon a portion of this land, 
and brought ejectment against the com- 
pany to recover possession thereof. The 
referee, to whom the case was referred, 
found that a part of the land embraced in 
the levy was never necessary to the com- 
pany for railway purposes, and would not 
become so prospectively. It was held that 
by B.'s contract with the company he was 
not bound to convey to them any greater 
quantity of, or estate in, his land than 
they required for depot accommodations ; 
that under their charter the company 
could not acquire any more land, or any 
greater estate therein, for the purposes of 
a road-bed or stations, than was really 
requisite for anch uses ; that the estate so 
requisite was not one in fee-simple, but 
merely an easement, and was, therefore, 
not subject to be levied upon by the 
creditors of the company; that when 
taken for such purposes, the rule was the 
same, whether the land was taken com- 
pulsorily by condemnation, and the award 
of commissioners as to ita extent and 
price, or under the agreement of the 
parties as to one or both of these particu- 
lara; that under their charter the directors 
had power to Jay ont their road and 
stations as they saw fit; and that, #0 long 
as they acted in good faith and not reck- 
lesaly, their decision as to the quantity of 
land required for depot accommodations 
would be regarded as conclusive. 

1 Bostock v. North Staffordshire Ry. 


Co., 18 Q. B. 988. See Mulliner v. Mid. 
land Ry. Co., L. R. 11 Ch. Div. 611. 

2 Worcester v. Western RR. Co, 4 
Met. (Mass.) 464; Dyer 2. Sanford, 9 id, 
895 ; Hayford v. Spokeafield, 100 Mass, 
491. 

3 Proprietors of Locks, &. v. Nashua 
& Lowell R. R. Co., 104 Mass. 1; 6 Am. 
Rep. 181. As this is a leading case under 
this head, and of great practical value, I 
give it nearly entire, In this case a writ 
of entry was brought to recover three 
lots of land in Lowell, Mass., marked re- 
spectively A., B., and C. In 1838, the 
defendants, a railroad corporation, by au- 
thority of their charter, took possession of 
the lots A. and C., paying to the demand- 
ants, the owner in fee, the assessed dam- 
ages, Buildings were erected on these 
lots, and by mistake of defendants as to 
the true boundary line, a portion of the 
buildings were located on the lot marked 
B. In 1851 the buildings on these lots 
were leased for private business purposes ; 
and the premises have not since been used 
by defendants for railroad purposes. The 
parties agreed upon a statement of facts, 
of which the above brief synopsis is sufii- 
cient to give an understanding, and which 
closed ay follows: ‘‘The directors of the 
railroad corporation will all testify, if 
competent for them so to do, that they 
never intended to permanently abandon 
the use of the demanded premises for rail- 
road purposes, If upon the above state- 
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Sec, 243. When the Right of Entry vests in the Corporation. — 
Except where the statute otherwise expressly provides, the payment 


ment of facts the defendants have any 
cause of action against the railroad cor- 
poration or their lessees, or either of them, 
such judgmeut is to be rendered in this 
action against the tenants as the demand- 
ants would be entitled to recover upon 
said facts, in any form of action, against 
the tenants or either of their leaseea, and 
the case referred to an auditor to assess 
the mesne profits or damages ; otherwise 
judgment to be for the tenants." WeExLs, 
J., said: ‘‘ Under this agreed statement, 
the form of action and the pleadings be- 
come immaterial. But the principles 
which govern proceedings under a writ of 
entry are well adapted to test the relations 
and rights of the parties in respect to the 
matters in controversy in this suit. In 
regard to that part of the lot first de- 
scribed, which is designated as parcel B., 
the title of the demendants, and their 
right of immediate possession are admit- 
ted. The only question is, whether the 
action may be defeated by the specifica- 
tion of non-tenure and disclaimer in de- 
fence. The defendant corporation hgs 
been in the occupation of this parce] since 
1851, by means of a permanent structure 
placed thereon. That occupation is in its 
nature adverse, and indicates a claim of 
title. That it was unintentional, and by 
mistake as to the true line of boundary, 
does not affect its legal character as a dis- 
seisin. When the suit was brought, the 
demandants were dispoasessed ; and there 
has been no restoration of the possession. 
These facts falsify the plea, and entitle the 
demandants to a judgment. Allen 2, 
Holton, 20 Pick. (Mass.) 458 ; Johnson 
v. Boardman, 6 Allen (Mass.) 28. The 
other parcels sued for are included within 
the limits of the location of the railroad. 
The buildings thereon, which had been 
previously adapted to the uses of the rail- 
road, were changed so as to adapt them to 
the purposes of private business, and the 
trade of merchants. They have been 80 
occupied from that time, — being let for rent 
to tenants ‘for their exclusive use and oc- 
cupation for their eaid business and trade.’ 
Although the railroad corporation may 
derive some advantages in ite freighting 


business from the carriage of goods for its 
tenants, and from the receipt and delivery 
of their goods at these buildings, instead 
of ita own freight-houses, yet we think it 
would be a distortion of the agreed state- 
ment to these circumstances as 
sufficient to qualify the character of the 
occupation of the buildings, so as to bring 
it within the range of any purpose for 
which the corporate franchises were 
granted. The demandants contend that 
this continued appropriation of the build- 
ings is an abandonment of its legal rights 
by the corporation ; and that it has be- 
come a mere diaseisor; so that the de- 
mandants are entitled to resume their 
title and possession, freed from the servi- 
tude, That property once taken and 
held by right of eminent domain, may be 
abandoned, 80 as to restore the original 
owner to his former rights, we are not dis- 
posed to question. But the facts here 
show no such abandonment. On the con- 
trary, the tenant has been in the constant 
use and control of the property. The 
erection of the buildings was consistent 
with a proper enjoyment of the easement. 
Worcester v. Western R. R. Co., 4 Met. 
(Mass.) 564, It did not destroy the ease- 
ment nor defeat its exercise, nor indicate 
an intent toabandon it. Dyer v. Sanford, 
9 id. 395, 402; Hayford . Spokesfield, 
100 Mass. 491. A misuse, however great 
the perversion, is not an abandonment. 
The subsequent unauthorized appropria- 
tion of the buildings did not therefore put 
an end to the right of use for the legiti- 
mate purposes of the franchise granted. 
Sprague v. Waite, 17 Pick. (Mass.) 309, 
319. An easement does not become 
merged, or lost, by a disseisin, or a wrong- 
ful claim of title against the owner of the 
servient tenement. Tyler ». Hammond, 
11 id, 193, 220. Besides, the corporation 
has continued the legitimate exercise of 
its franchise over so much of the location 
as is required for the present use and ac- 
commodation of its tracks. Its location 
has not been abandoned ; and the right, 
derived by law from that location, to use 
any part of the land within its limits, is 
not such a mere license as will become 
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or tender of the land damages is not only a condition precedent to 
the title of lands taken by condemnation vesting in the corporation 


void, ad initio, by reason of abuse or ex- 
cess im its exercise. This position of the 
demandants is therefore not maintained, 
even if the testimony ef the directors of 
the railroad offered to negative the intent 
to abandon be rejected. If the mwisappro- 
priation worked a forfeiture, pro tanto, of 
the franchise originally authorized, or was 
a sufficient ground for decreeing a forfeit- 
ure, that could not be set up collaterally 
in a suit by a private party. Even in a 
direct suit for the purpose, a private party 
cannot obtain a decree of forfeiture, vacat- 
ing, in whole or in part, a franchise or 
right held under lawful public authority. 
Proceedings of that nature are applicable 
only to an attempt to exercise privileges 
without lawful authority; and the exclu- 
sion thereby obtained extends only to such 
unlawfully assumed franchise. A public 
franchise can be forfeited only to the pub- 
lic. Boston & Lowell R. R. Co. v, Salem 
& Lowell R. R. Co., 2 Gray (Maas.), 1; 
Fall River Iron Works Co. v. Old Colony 
& Fall River R. R. Co., 5 Allen (Mass.), 
221; Heard v. Talbot, 7 Gray (Mass.), 
118. S80 far, then, as the demandants 
seek to recover possession and control of 
the property, as of their former right, 
their suit must fail. If they can recover 
any judgment for the land covered by the 
location, it must be rendered subject to 
ajl the lawful rights of the tenant under 
the franchises conferred by its charter and 
the location of its road. It does not fol- 
low that the action cannot be maintained 
atall The fee of the land remains in the 
original owners, notwithstanding the loca- 
tion of the road. It is true that the na- 
ture of the use for which the land is taken 
is such as may require, and therefore au- 
thorize, complete possession and control 
by the railroad corporation, The occupa- 
tion and use of lands which it is entitled 
to enjoy is declared to be ‘ permanent ip 
its nature, and practically exclusive.’ 
Hazen c. Boston & Maine R. R., 2 Gray 
(Mass.), 577, 580. The mode of occupa- 
tion, and the degree of exclusiveness, 
Necessary or proper for the convenient 
exercise of its franchise, are within the ab- 
solute discretion of the managers of the 


corporate functions. They are the sole 
judges of what is proper or convenient as 
means for attaining the end and perform- 
ing the services for which the corporate 
franchises were granted. Brainard ». 
Clapp, 10 Cush. (Mass.) 6; Boston Gas- 
light Co. v, Old Colony & Newport R. R. 
Co., 14 Allen (Mass.), 444 ; Ham v. Salem, 
100 Mass. 350. But however extensive 
the right which the corporation thus takes 
by its location, it is uot a fee, nor a free- 
hold estate, but an easement only; not 
a corporeal interest, but an incorporeal 
right. Its right of occupation, however 
exclusive, is incidental only, and as a 
means of exercising the privileges and per- 
forming the functions defined by its char- 
ter. See Boston Water Power Co. v. Bos- 
ton & Worcester R. R. Co., 16 Pick. 
(Mass.) 512, 522; Weston ». Foster, 7 
Met. (Mass.) 297; Tucker ». Tower, 9 
Pick. (Mass.) 109 ; Harback v. Boston, 
10 Cush. (Mass.) 295. The owner of the 
fee in land thus subjected to a public 
easement may maintain an action of tres- 
pass or a writ of entry against any one 
whose entry or acts upon the premises 
would support the action, unless he can 
justify under the authority of the party 
having the easement. Per Szpowick, J., 
in Commonwealth v. Peters, 2 Mass. 125 ; 
Perley v. Chandler, 6 id. 454 ; Robbins ». 
Borman, 1 Pick. (Mass.) 122; Hancock 
v, Wentworth, 5 Mot. (Mass.) 446. The 
title and right of the plaintiffs in this 
action are therefore sufficient to enable 
them to maintain their writ ofentry. In 
what manner and to what extent will the 
rights of the tenagt serve to defeat the ac- 
tion or modify the judgment? It is 
manifest that, if the general issne were 
pleaded, and nothing more, the title to 
the freehold being thus alone put in issue, 
the demandants must prevail. But sup- 
pose the defendant corporation should dis- 
claim title, and specify the rights and 
authority under which it held the occnpa- 
tion. This would in effect be equivalent 
to a plea of apecial non-tenure or apecial 
disclaimer. Such a plea, if according to 
the truth of the case, would be a com- 
plete defence to the action. But the 
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taking them, but also to its, rights to enter upon them for the con- — 
struction of its road.! But as this provision is for the benefit of the 


demandants may falsify that plea, that is, 
may show that the party impleaded is, 
nevertheless, tenant of the freehold. Jack- 
son on Real Actions, 96, 101; Prescott 9 
Hutchinson, 138 Mass. 439 ; Creighton v. 
Proctor, 12 Cush. (Mass.) 433, 438 ; Dolby 
rv. Miller, 2 Gray (Mass.), 135 ; Johnson 
v. Phillips, 13 id. 198. Whenever, upon 
issue joined on such a plea, it is made to 
appear that the tenant in the action has 
in fact asserted rights in, or done acts 
upon, the premises which are not jasti- 
fied by the special interest or authority 


relied on, and which from their character 
imply a claim of title, or require title to the 
estate itself for their justification, the plea 
fails. In this respect, the only difference 
between a general and a special disclaimer 
or non-tenure is in the evidence requisite 
to falsify the plea and establish a dissei- 
sin. Where there is a right which author- 
izes the party defendant, for certain pur- 
poses to disturb the soil or occupy the 
land, acts done in apparent conformity 
therewith, or even of an equivocal nature, 
will be referred to that special right ; al- 


1 McAulay v. Western Vt. R. R. Co., 
83 Vt. 311; Knapp. McAulay, 39 Vt 
275 ; Austin » Rutland, &. R. R. Co., 
45 id. 215; Williams, &ce. R. R. Co. o. 
Battle, 66 N. C, 540; Smart c. Ports- 
mouth, &. R.R. Co., 20 N. H. 233; 
Baltimore, &c. R.R. Co. v. Highland, 43 
Ind. 381; Hornback rv. Cincinnati, &. 
R. BR. Co., 20 Ohio St. 81; Baker v. Chi- 
cago, &. R.R. Co., 57 Mo. 265; Petti- 
bone v. La Crosse, &c. KR. R. Co., 14 Wis. 
443; Coe v, N. J. Midland R.R. Co., 
32 N. J. Eq. 21; Vilas rv. Milwaukee, &. 
R. R. Co., 15 Wis. 283 ; Pickert ». Ridge- 
field Park R.R. Co., 25 N. J. Eq. 316 ; 
St. Joseph, &. R. R. Co. v. Callendar, 13 
Kan. 496; Bloodgood v. Mohawk, &c. 
R. R. Co., 18 Wend. (N. Y.) 9; Carli v. 
Stillwater, &c. R. R. Co., 16 Minn. 260 ; 
Beckman v. Saratoga, &c. R. R. Co., 8 
Paige Ch. (N. Y.) 45; Driver v. West- 
ern Union R. R, Co., 32 Wis. 559 ; Clark- 
son v. Hudson River R. R. Co., 12 N. Y. 
804; Crowner v. Watertown, &c. R. R. 
Co., 9 How. Pr. (N. Y.) 457; Ballon ». 
Ballou, 78 N. Y. 325; Wheeler v. Roches- 
ter, &e. R. R. Co., 12 Barb. (N. Y.) 227; 
White v. Nashville, &. R. R. Co., 7 
Heisk. (Tenn.) 518 ; Stacey v. Vt. Cen- 
tral R. R. Co., 27 Vt. 39; Blackshire ov. 
Atchison, &. R.R. Co., 13 Kan. 514; 
Schuler ¢. Northern L. & P. T. R. Co., 3 
Whart. (Penn.) 655. A railroad com- 
pany has no right whatever to enter 
upon, and use and occupy the land of an 
individual, for the purpose of constructing 
its road ; or to take and appropriate the 


timber thereon, against the consent of the 
owner, before having ascertained the com- 
pensation to which such owner is entitled 
under the Constitution, and the payment 
thereof. And no provision of the general 
railroad act can be construed as purport- 
ing to give such right. Blodgett r. Utica, 
&. R. R. Co., 64 Barb. (N. Y¥.) 580. The 
Vermont Gen. Stat. ch. 28, § 17, — per- 
mitting land to be taken for a railroad with 
no sppraisal of the damages before the con- 
struction of the road, —and § 20,— pro- 
viding a remedy other than ejectment for 
such taking, — were construed not to allow 
remainder-men to maintain ejectment to 
recover joint possession of land, where a 
railroad company, owning one undivided 
moiety thereof in fee, and the life estate of 
A., in the other moiety, being in exclu- 
sive possession, duly located their rail- 
road thereon, and appropriated the whole 
thereof for the ordinary, necessary, and 
legitimate purposes of the road, and con- 
tinued thus to use and possess the same ~ 
after the termination of said life estate, to 
the exclusion of the remainder-men, and 
without the eppraisal or payment of land 
damages under the statute or otherwise, to 
the remainder-men. Austin ». Rutland 
R. R. Co., 45 Vt. 215. Until those con- 
ditions precedent are performed, the legis- 
lature may authorize an award of damages 
already made to be vacated, and a new one 
to he made. Baltimore, &c. R. R. Co. o. 
Nesbit, 10 How. (U. S.) 895 ; Gowen o. 
Penobscot R. R. Co., 44 Me. 140; Gar- 
rison v, New York, 21 Wall. (U. S.) 196. 


sec. 243. ] 


WHEN THE RIGHT OF ENTRY, ETO. 


783 


land-owner, he may waive it, and permit an entry without the per- 
formance of this condition ;! and where a railway company, with the 


thoagh, in the absence of such authority, 
the demandant would be entitled to re- 
gard the acts as an assertion of title and a 
disseisin of himself. It is inmaterial how 
great or how limited may be the special 
interest or authority set up in justification, 
except as it affects the degree and kind 
of proof required to show that it has been 
exceeded, or that it does not apply to or 
justify the acts done. In respect to lands 
taken by railroad corporations, although 
the discretion of the dircetors is unlimited 
as to the mode and extent of the use or oc- 
cupaiion for the purposes for which the cor- 
poration was created, yet it ts definitely 
limited by those purposes, <Any uses of the 
land confessed) y for other purposes, or not 
apparently for purposes permitted by its 
charter, are not protecded by its authority. 
For such uses the owner may have his re- 
dress by any appropriate action. A turn- 
pike corporation may remove the earth 
within the litnits of its road, for the pur- 
poses of construction or repair, and may 
erect permanent buildings for a toll-house, 
with cellar and well. Tucker v. Tower, 
9 Pick. (Mass) 109. But it may not even 
take the herbage for purposes not connected 
with the exercise of ita franchise. Adams 
vp. Emerson, 6 Pick. (Mass.) 57. See 
also Appleton v. Fullerton, 1 Gray (Mass.), 
186 ; Codman v. Evans, 1 Allen (Mass.), 
433. A similar distinction, founded on 
the purpose of the use of a highway, was 
Pointed out in Stackpole v, Healy, 16 
Mass. 33. So also as to railroads, in re- 
spect of liability to taxation. Worcester 
_. Western R. R. Co., 4 Met. (Mass.) 

564, 569. The rights of any party hav- 
ing an easement in the lands of another 
are measured and defined by the purpose 
and character of that easement. For all 
purposes consistent with that easement, 
the right to use the land remains in the 
owner of the fee. Atkins v. Boardman, 2 
id 457, 467 ; Phippe v. Johnson, 99 Mass. 
26. The principle is the same, however 
extensive the rights conferred by the ease- 
ment. In the present case, the occupa- 


tion of the buildings upon the demanded 
premises for the general purposes of trade 
and mechanical or manufacturing busi- 
ness, by lessees having no other connec- 
tion with the operations or interests of the 
corporation than as its tenants paying 
rent, and the conversion of those build. 
ings by the corporation from their original 
design into private stores or shops for the 
purpose of so changing their use, placed 
them beyond the scope of the corporate 
purposes and functions. It is such an 
ocenpation of the land as, without war- 
rant from the public authority, involves 
an assumption of ownership, and entitles 
the demandants to treat the corporation as 
tenant of the freehold by disseisin. Jack- 
son on Real Actions, 97 ; Johnson v. Phil- 
lips, 18 Gray (Mass.), 198; Johnson v. 
Boardman, 6 Allen (Mass,), 28. The 
fact that the corporation has a valid ease- 
ment, which entitles it to a greater or less 
use of the land for other purposes, is no 
impediment to a recovery by the demand- 
ants in this action; for the judgment 
will be rendered subject to such valid 
easement as the tenant actually has. Al- 
den ». Murdock, 18 Mass. 256 ; Morgan 
v. Moore, 8 Gray (Mass.), 319 ; Castle ». 
Palmer, 6 Allen (Mass.), 401. The ease- 
ment of the railroad corporation is of such 
a nature that the demandants cannot have 
judgment and execution that will exclude 
the corporation from complete possession 
and control of the premises for all pur- 
poses pertaining to the exercise of its cor- 
porate franchises, But they are entitled 
to a judgment which shall establish their 
title and rights as owners of the fee, and 
secure to them proper damages for the 
wrongful use of the land as well as their 
costs of suit. Prescott v. Hutchinson, 18 
Mass. 439; Richards v. Randall, 4 Gray 
(Mass.), 58; Gen. Sts, ch. 184, § 14. 
The assessment of damages or mesne pro- 
fits will be made with reference to the 
measure of title established by the suit. 
As to the land within the limits of the 
location, the tenant has made use of it for 


1 McAulay v, Western Vt. R. R. Co., ante. 
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consent of the owner of the land, enters upon it and constructs its 
road, and subsequently sells its road, or it is sold under a mortgage 
or under judicial orders, the title passes to the vendee, and the 
owner of such land cannot maintain ejectment against the vendee for 
the portion of his land occupied by such railway. Thus,in a Ne 
braska case,! the plaintiff was one of the original projectors of the O. 
& N. W. R. R., owning more than one fifth part of its capital stock, 
and was an active member of its board of directors during the whole 
life of the corporation. In 1869 the line of the road was laid out 
and established, and the first ten miles graded, passing over and oc- 
cupying a tract of land belonging to the plaintiff. No objection was 
made by him to the occupation of his land by the railroad track. 
In May, 1871, the first twenty-six miles of the railroad, including 
that part crossing his land, was conveyed by the railroad company 
by deed of trust, to secure the payment of certain bonds therein 
described. In 1878 the deed of trust was foreclosed in equity, 
and the railroad was sold to satisfy the principal and interest due 
on the bonds. The defendant took its title to the railroad under 
such sale. Afterward the plaintiff bronght ejectment against the 
defendant to eject it from said land. It was held that the action 
could not be sustained. Said Cons, J., “The rights of property, 
however sacred, and guaranteed by the Constitution and the laws, 
yet must be held and enjoyed in relation to the rights of others. 
While property in the possession of the owner may be kept and 
enjoyed by him with little or no respect to the wants or wishes 
of other people, yet when he once suffers it to pass from his own 


& valuable purpose. Its charter affords no 
justification of that use, and no protection 
against the claim of the owner of the fee 
for the mesne profits, against any dissei- 
sor. The assessor will therefore estimate 
the damages for all the parcels alike, ac- 
cording to the full, clear, annual value of 
the land, not including the improvements. 
Gen. Sts., ch. 134, §§ 15, 16; Hatch o, 
Dwight, 17 Mass. 289, 298. As the pre- 
cise mode and extent of the projection of 
the building upon parcel B. does not ap- 
pear, we cannot indicate beforehand 
whether any allowance should be made 
for improvements upon that parcel, or in 
what manner the structure is to be dis- 
posed of. Its situation is such as will 
probably lead both parties to find their 


interests best promoted by an amicable 
adjustment in relation thereto. The com- 
putation will include six years preceding 
the suit, and the time since the date of the 
writ to the time of the return of the as- 
sessor's report. Curtis v. Francis, 9 Cush. 
(Mass.) 427, 468. In pursuance of the 
agreement upon which the case is bronght 
up to us, an assessor will be appointed to 
estimate the damnges accordingly. Judg- 
ment for the demandants, subject to all 
rights conferred upon the tenants by their 
corporate charter, and the location of 
their railroad over a part of the demanded 
premises.” 


10. & N. B. RB. Co. 0, Redick, 16 Neb. 
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possession and control into that of others, either with or without 
consideration, the law limits him in the manner of repossessing 
himself of it, and this limitation can only be measured by the facts 
uf each case as it arises. One who is put in possession upon an 
agreement for the purchase of land cannot be ousted by ejectment 
before his lawful possession is determined, by demand of possession 
or otherwise. It is also true that under the Constitution and laws 
of this State the assessment of damages, and payment or deposit of 
the amount is a condition precedent to the vesting of the title, or of 
any right in the company to construct their road. But these con- 
ditions are susceptible of being waived, and in these great public 
works the shortest period of clear acquiescence, so as fairly to lead 
the company to infer that the party intends to waive bis claim for 
prepayment, will be held to preclude the right to assert the claim 
in any such form as to stop the company in the progress of the 
work, and especially to stop the running of the road after it has 
been put in operation, whereby the public acquire important inter- 
ests in its continuance. Whatever rights the plaintiff may have 
against the present plaintiff in error, growing out of this right of 
way question, and whether he is estopped im pats to assert any or 
all of them, it seems clear to me that he is not entitled toa judg- 
ment that would enable hiin to sever a line of commerce which, by 
his assent, if not through his active agency in part, was constructed 
over the same property, and has enjoyed free passage over it for at 
least seven years.” } 

Payment where it has been waived before entry being a condition 
subsequent, the land-owner cannot resume possession of the land, 
but, according to the English,? and some very respectable American 
authorities, he retains an equitable lien upon the land for the pay- 
ment of such damages, when the company violates the conditions 
upon which entry without compensation was permitted, which may 
be enforced in a court of equity,® or the land-owner may pursue the 


1 Reprizip, C. J., in McAulay v. ages are paid. Lycett v, Stafford, &. Ry. 
Western Vt. R. R. Co., 33 Vt. 811. Co., ante ; but an order for a receiver will 

3 Earl Ferrers v. Stafford, &. Ry. Co., be made with a direction to the company 
L. R. 13 Eq. 524; Lycett v. Stafford, to give him immediate possession. Munus 
&c. Ry. Co., L. R. 18 Eq. 261; Walker v. Isle of Wight Ry. Co., ane. 
v. Ware, &c. Ry. Co., 1 id. 195; Munns 8 Gillaon v. Savannah, &. R. R. Co., 
v. Isle of Wight Ry. Co., 8 id. 653. But 7S. C. 178. In Dayton, &. RR. Co. 
the lien will not be enforced by an injunc- . Lawton, 20 Ohio St. 40, a land-owner 
tion restraining the running of engines and a railroad company entered into an 
and trains over the road until the dam- agreement that the land-owner should 

vou t.— 5 : 
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statutory remedy for his compensation ;1 or, according to some of the 
cases, where there is a mutual agreement between the company and 
the land-owner to waive the assessment of damages, and the com- 
pany agrees to pay a specified price for the land, the land-owner 
may bring au action against it upon the promise to recover the stip- 
ulated price? According to some of the cases, a land-owner’s lien 
cannot exist upon the land taken by the railway company for its 
track, because of the nature of the works and the public interest in 
them? A waiver of prepayment of damages may be express or im- 
plied, and it will be implied when the company enters and pursues 
the work of constructing its road under such circumstances as make 
it his duty to resist the entry if he afterward intends to set up 
its illegality ; and an owner who, by not insisting on prepayment as 
a condition precedent to a surrender of the land, and by making no 
attempt to impede the progress of the road-making, induces the com- 
pany to expend large sums therein, cannot maintain ejectment on 
the ground of its failure to prepay.4 But mere silence and inaction 
for a few months after being informed that the company are con- 
structing their track over the land will not be treated as such an 
acquiescence as to estop the owner from maintaining ejectment.® 
If the entry is permitted upon the promise of the company to place 


release to the company a right of way 
through the land, and allow them toenter 
and construct the road; and that the 
company should pay a specified sum at a 
future day, and should erect certain cattle- 
guards and crossings. The company took 
possession and constructed the road before 
receiving a deed or making payment of 
the price. It was held, 1. That the land- 
owner had an equitable lien for the price, 
and for damages for non-construction of 
the cattle-guards and crossings ; and might 
elect between asking a specific perform- 
ance of his contract and enforcement of 
his lien. 2. That the fact that he re- 
tained the legal title was sufficient to put 
any subsequent mortgagee or purchaser 
upon notice of his rights, and to charge 
him with the lien. Knapp v, McAulay, 
89 Vt. 275; Provolt v. Chicago, &c. R. R. 
Co., 57 Mo. 256. 

1 Maxwell v. Bay City Bridge Co., 41 
Mich. 458; Western Penn. R. R. Co. ». 
Johnston, 59 Penn. St. 290; Harrington 
e. St. Paul, &. R.R.Co., 17 Minn. 215; 
Smart v. Portsmouth, &. B. R. Co., 20 


N. H. 283; McClinton v. Pittsburgh, &c. 
R. R. Co., 66 Penn. St. 404. 

2 Platt ». Western, &c. R. R. Co.,°65 
N.C. 74. 

8 Dunn v. No. Missouri R. R. Co., 24 
Mo. 498. 

4 Provolt v. Chicago, &. R. R. Co., 57 
Mo. 256; Evans v. Missouri, &c. R. R. 
Co., 64 Mo. 458; Harlow v. Marquette, 
&. R. R. Co., 41 Mich. 886; Attorney- 
General v. N. Y. & Long Branch R. R. 
Co,, 25 N. J. Eq. 49; Pickert v. Ridge- 
field Park R. R. Co., 26 id. 816; Hentz 
v. Long Island R. R. Co., 18 Barb. (N. Y.) 
646 ; Cairo, &c. R. R. Co. ov. Turner, 31 
Ark. 494; Goodin »v. Cincinnati, &c. 
Canal Co., 18 Ohio, 169; Pettibone v. La 
Crosse, &. R. R. Co., 14 Wis. 443 ; Tay- 
lor v. Pettijohn, 24 Ill. 812; Lexington, 
&c. R. R. Oo. v, Ormsby, 7 Dana (Ky.), 
276; Andrews v. Farmers’ Loan & Trust 
Co., 22 Wis. 288. 

5 Walker v. Chicago, &. R. R. Co., 7 
Mo. 275 ; Conger v. Burlington, &. R. R. 
Co., 41 Iowa, 419. 
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fences and cattle-guards adjoining the land, he cannot bring eject- 
ment because it failed to do so, but may have his remedy in an 
action for specific performance, or he may build them and recover 
the expense from the company.! 

Where the entry is made without tendering or paying the land 
damages, without the assent of the owner, and the latter may main- 
tain an action to recover possession, and may enjoin the use of his 
land until his damages are assessed and tendered ;? and the same 
rule also prevails where the statute requires that the amount of 
damages assessed shall be paid, or deposited with the clerk of the 
court, and an entry is made pending an appeal from the assessment, 
without depositing the money as required.® 

SEc. 244. Trespasser, when. — Where a railway company enters 
upon lands without the assent of the owner, and without having 
complied with the conditions of the statute, it is a trespasser, and 
the owner of the land may maintain ejectment against it, to recover 
possession,* or trespass for the damages ;® and the same rule pre- 


1 Baker v. Chicago, &. R. R. Co. 57 
Mo. 265. And the same is alno the case 
where the right of way was relinquished 
upon the promise of the company to builda 
depot at a certain place. Hubbard». Kan- 
sas City, &c. R. R. Co., 63 Mo. 68 Thus, 
aland-owner for one dollar released to 4 rail- 
roadcompany the right of way, etc., through 
his land, and sold them a lot on which to 
erect a depot. In an action for not erect- 
ing it, it was held that parol evidence 
that its erection was the consideration for 
the release, was admissible ; and that the 
measure of damage for the breach would 
be the additional value that would have 


& Hooker v. N. Y. & New Haven 
RR. Co., 14 Conn. 146; Rush v. Mil- 
waukee, &. R. R. Co., 54 Wis. 186 ; Jus- 
tice v. Nesquehoning Valley R. R. Co., 
87 Penn. St. 28; Evansville, &. R.R. 
Co. v. Dick, 9 Ind. 488; Blodgett v, 
Utica, &c. R.R. Co., 64 Barb. (N. Y.) 
480 ; Murray v. Fitchburg R. R. Co., 180 
Mass. 99; Smart v. Portsmouth, &c. R. R. 
Co., 20 N. H. 233; Buffalo Bayou, &. 
R. R. Co. v. Ferris, 26 Tex. 588 ; Drury 
v. Midland R. R. Co., 127 Mass. 671; 
Matthews ». St. Paul, &. R. R. Co, 18 
Minn. 484; Tinsman v. Belvidere, &c. 


accrued to plaintiff's lend had the depot 
been erected. But profits of business could 
not be considered, Watterson v. Alle- 
gheny Valley R. R. Co., 74 Penn. St. 208. 

2 Cox v. Lonisville, &c. R. R. Co., 48 
Ind. 178, 

* Ring ». Mississippi River Bridge Co., 
57 Mo. 496. 

4 Pp. W.& B. RR. Co. v. High, 89 
Penn. St. 282; Robinson v. Pittsburgh 
R. R. Co., 67 Cal. 417; McClinton ¢. 
Pittsburgh, &c. R.R. Co., 66 Penn. St. 
404; Chicago, &. R.R. Co. v. Knox 
College, 34 Ill. 195; Congler v. Burling- 
ton, &e. R. BR. Co., 41 Iowa, 419; Gil- 


R. B. Co., 27 N. J. L. 148; South Caro- 
ling R.R. Co. v. Steiner, 44 Ga. 546; 
Eaton v. Boston, &. R. R. Co., 51 N. H. 
504; Memphis, &c. R.R. Co. v. Payne, 
37 Miss, 700; Robinson ». N. Y. & Erie 
R. R. Co., 27 Barb. (N. Y.) 512; Sher- 
man v. Milwaukee, &c. R. R. Co., 40 
Wis, 645 ; Henry v. Dubuque R. R, Co., 
10 Towa, 540; Hibbs v, Chicago, &c. 
R. R. Co,, 89 Towa, 340; Indiana R. R. 
Co. v. Boden, 10 Ind. 96; Lee v. Pem- 
broke Iron Co., 57 Me, 481; Cushman », 
Smith, 34 Me, 247. 
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vails where the company has entered into possession and the 
proceedings instituted to condemn the land prove to be irregular 


man v. Sheboygan R. R. Co., 40 Wis. 658 ; 
Levering . Philadelphia, &c. R. RB. Co., 
8 W. & S. (Penn.) 459; St. Joseph, &. 
R. R. Co. vo Calendar, 18 Kan. 496; 
Holbert ». St. Louis, &c. B.R. Co., 45 
lowa, 23; Smith ». Chicago & Alton R. R. 
pee 67 Ill. 191 ; Harrington v. St. Paul, 
. R.R. Co., 17 Minn, 215; Cox », 
leebvilie, &c. R.R. Co., 48 Ind. 178; 
New Orleans v. Selma R. R. Co., 70 Ala, 
227; Galveston, Harrisburg, & San An- 
tonio R. R. Co.-v. Pfeuffer, 56 Tex. 66 ; 
Rusch ov. Milwaukee, Lake Shore, & West- 
ern R.R. Co., 54 Wis, 136; Lozier v. 
N. Y. Central R. R. Co., 42 Barb. (N. Y.) 
466; Susquehanna & Wyoming Valley 
R. R. Co. v. Quick, 68 Penn. St. 189; 
Baker v. Long Island R. R. Co., 1 How. 
Pr. (N. Y.) 214; Stewart v. Camden, &c. 
R. R. Co., 88 N. J. L, 115. Where a 
railroad company had lands condemned 
for right of way, and the damages were 
assessed but not paid, and the owner sued 
and recovered judgment for the damages, 
but execution was returned ‘‘no property 
found,” but the company entered into 
possession, constructed its road with the 
consent of the owner, and then leased it to 
another company, which was occupying 
and using this right of way when the suit 
was brought to recover the land, it was 
held that the suit could not be maintained 
without notice to quit. Chicago, Burling- 
ton, & Quincy R.R. Co. v. Knox College, 
$4 Ill. 195. Ejectment is a proper remedy 
where land owned in fee by an individual, 
subject to the public easement of a high- 
way, is appropriated by a railroad com- 
pany for the use of its road. Lozier ». 
New York Central R.R. Co., 42 Barb, 
(N. Y.) 466, Ejectment will not lie to re- 
cover an undivided moiety of lands in 
the possession of a railway company. 
Thus, a railroad company owning one un- 
divided moiety of land in fee, and the life 
estate of A. in the other moiety thereof, 
being in the exclusive possession, duly lo- 
cated its ruilroad thereon, and appropri- 
ated the whole thereof for the ordinary, 
necessary, and legitimate purposes of the 
road, and continued to thus use and pos- 
sees the same after the termination of said 


life estate, to the exclusion of the remain- 
dermen, and without the appraisal or pay- 
ment of land damages, under the statute 
or otherwise, to the remaindermen. It 
was held thet, on account of the peculiar 
and extraordinary character of the subject- 
matter of the case, the remaindermen 
could not maintain ejectment against said 
company to recover joint possession of 
said i Austin v. Rutland B. B. 
Co., 45 Vt. 215. Nor will ejectment lie 
where the company entered lawfully un- 
der proceedings to condemn the land, and 
deposited the sum assessed and also o 
bond under the statute, pending an ap- 
peal by the land-owner from the sssess- 
ment, and where the land-owner pending 
such appeal has accepted the money, even 
though the proceedings are reversed on 
appeal, St. Paul, Alton, &c. R. R. Co. 
v. Karnes, 101 Til. 402. In an action by 
the owner of the fee to recover land used 
by a railway company for its road-bed, 
where the defendant claimed only a right 
of possession, the presiding judge charged 
the jury that the plaintiff had the title, 
sud they must find for him the land in 
dispute, and damages. It was held erro- 
neous, as the right of title does not neces- 
sarily carry with it the right of posseasion ; 
and for such error a new trial was granted. 
And no interference with the terms of the 
deed being alleged or proven, it was held 
that the plaintiff could not recover pos- 
session or damages for its detention. Tutt 
v. Port Royal, &. R. R. Co., 16 8. C. 865. 
In an action of ejectment for possession of 
an undivided interest in a tract of land, it 
was held that it was not necessary to al- 
lege-in the complaint that the defendant 
had not since its entry upon the premises 
acquired the right to the possession by 
condemnation for the purposes of its road. 
This would be a matter of defence, Neither 
was it necessary to allege that the defend- 
ant was not the owner of the other undi- 
vided interest or in possession under the 
owner. This would aleo be a matter of 
defence. Hennessy v. St. Paul, &c. R. R. 
Co., 80 Minn. 55. In ejectment for laud 
occupied by the defendant's railroad and de- 
pot, the defendant in effect pleaded that it 
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and defective ; and such proceedings are no defence either in eject- 


ment or trespass.! 


had entered by permission of the plaintiffs, 
and had paid plaintiffs for the right of way 
over the land, aud for the privilege of main- 
taining a depot; and that thereupon the 
plaintiffs had granted to the defendant 
said right and privilege. The court did not 
find on this issue, but in effect found that 
the plaintiffs had consented to the erec- 
tion of the depots, and had recognized the 
land as the property of the defendant, and 
had waived error in the location of the 
premises. It was held that the finding 
was beyond the issue, and that the find- 
ings were defective in not finding upon 
the issue presented. Robinson v. Pitts- 
burg R. R. Co., 67 Cal. 417. Stewart v. 
Camden, &c. R. R. Co., 83 N. J. L. 115. 
An action for consequential damages 
to adjoining land cannot be joined with 
sn action for possession of land unlaw- 
fally taken by a railway company. Welsh 
v. Chicago, &c. R. R. Co., 34 Wis. 494, 
A complaint in ejectment for land de- 
scribed by reference to monuments need 
not aver positively the existence of such 
monuments. Thus, when the land is de- 
scribed as all that part of a designated 
lot lying within one hundred feet on 
either side of a certain railroad track, it 
is no objection to the complaint that it 
does not positively aver that there is a 
track on the land. May». St. Paul, &. 
R.R. Co., 26 Minn. 74. In ejectment 
where the defendant claimed title to the 
whole premises, disclaiming as to no part 
thereof, it was held immaterial that the 
defendant was in actual possession of only 
a part. Colorado Central R.R, Co. »v. 
Smith, 5 Col. 160. Ejectment having 
been brought in C. county for lands then 
situate in that county, the subsequent in- 
clusion of the lands within another county 
by act of the legislature did not divest the 
jurisdiction of the Circuit Court for C. 
county in the absence of any provision in 
the act upon that subject. Cornell Uni- 
versity v. Wisconsin Central R. R. Co., 49 
Wis. 158. Upon forfeiture of a lease an 
action of ejectment may be maintained 
to recover possession. Horton v. New 
York Central, &c. R. R. Co., 12 Abb. 
N. Cas. (N. Y.) 80. Occupancy of land 


by a railway in course of construction is 
constructive notice of the company's 
rights therein. Detroit, &. R. RB. Co, 
ev. Brown, 87 Mich. 583. Where land 
has been appropriated by a railroad com- 
pany without the payment of compensation 
therefor, and the defendant corporation 
seeks to have the amount of the plaintitf’s 
damages assessed on the trial pursuant to 
the statute, the damages are to be assessed 
as of the time of the trial. Morin v. St. 
Paul, Minneapolis, & Manitoba k. R. Co., 
80 Minn. 100. Mere silence and inaction 
for the time being on the part of a land- 
owner, when informed that a railroad 
compsny is constructing its track over 
his property, will not be construed into 
acquiescence 80 as to estop him from his 
action of ejectment, Walker v. Chicago, 
&. R.R. Co., 57 Mo. 275. But the 
owner may by his own act estop himself 
from demanding actual payment of cum- 
pensation as a condition precedent to the 
taking for public uses; and if he ex- 
pressly consents, or, with full knowledge 
of the taking makes no objection, but 
permits @ public corporation to enter upon 
his land and expend money, and carry 
into operation the purposes for which it is 
taken, he will not be permitted to eject 
the parties from possession for want of 
peyment of the compensation. Pryzby- 
lowicz v. Missouri River R. R. Co., 17 Fed. 
Rep. 492. So where the owner has knowl- 
edge of the fact that a company is pro- 
ceeding to locate and construct its road on 
his land, and allows it to expend large 
sums of money in improvements for this 
purpose without interfering, he is estopped 
from evicting it by ejectment. New 
Orleans, &c. R. KR. Co. v. Jones, 68 Ala. 
48. A judgment for possession of real 
estate against a party not in possession, 
and who holds only a naked legal title, 
does not affect the rights of one not a 
party to the action who has possession and 
full equitable title. Kansas Pacific R. R. 
Co, v. McBrotney, 12 Kans, 1. 

1 Ewing». St. Louis, 5 Wall, (U.S.) 518; 
Peoria R. R. Co. v, Schertz, 84 Ill. 135 ; 
Blaisdell v. Winthrop, 118 Mass. 188; Bathe 
v. Dayton, &c. R. R. Co., 37 Obio St. 147. 
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A recovery of damages in an action of trespass is no concession 
of the right of the railway company, nor are the damages recovered 
in any sense a substitute for the damages given under statutory 
proceedings, but as a rule only cover the past injury ;' and in sub- 
sequent proceedings by the corporation to condemn the land, the 
damages recovered in an action of trespass for the wrongful entry 
are not to be deducted from the damages assessed? The remedies 
are entirely distinct from each other in their nature and purposes® 
and the pendency of an action of trespass is not a bar to proceedings 
to condemn,‘ nor is the pendency of proceedings to condemn a 
bar to an action of trespass where the entry was unlawful® If the 
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1 Anderson R. R. Co. v. Kernodle, 54 
Ind. $14; Blodgett v. Utica, &c. R. R. 
Co., 64 Barb. (N. Y.) 540; Hartz v. St. 
Paul R. R. Co., 21 Minn. 358 ; Harring- 
ton v. St. Paul R. R. Co., 17 id. 215; 
Adams v. Hastings R. R. Co., 18 id. 260. 

4 Blodgett v. Utica R. RB. Co., 64 
Barb. (N. Y.) 580; Harsh v. St. Paul 
R. R. Co., 17 Minn. 439; Oregon R. R. 
Co. v. Barlow, 3 Oregon, 811 ; Chicago 
& Iowa R.R. Co. v. Davis, 86 Ili. 20; 
Leber v. Minneapolis, &. R.R. Co., 29 
Minn. 256. In such cases the damages 
should include compensation for the ac- 
taal injury, and punitive damages if war- 
ranted by the circumstances, but not the 
value of the land. Anderson, &c. R. R. 
Co. v. Kernodle, 54 Ind. 314. The owner 
of land which has been unlawfully taken 
and occupied by a corporation authorized 
by law to appropriate land cannot main- 
tain au action for the value of the land so 
taken and also damages accruing by rea- 
son of such uppropriation, if the circum- 
stances are such that be may recover the 
land itself. In such case the owner may 
recover compensation and damages by 
special proceedings under the statute, or 
the Jand itself, as in other cases of unlaw- 
fulentry. Atlantic & Great Western R. R. 
Co, v. Robbins, 35 Ohio St. 581. Thus, 
an action was brought in trespass to try 
title against a railway company, and for 
damages for destruction of fences and or- 
chards, for fencing in twenty acres, and 
other items of damage, with a prayer in 
the alternative, —for restoration of the 
premises, for damages and injunction ; or, 
if the railway company was entitled to 
have a right of way condemned, that it be 


set aside by metes and bounds. The plain- 
tiff, it was shown, had conveyed by deed 
aright of way over the land to the com- 
pany. It was held that the admission of 
evidence showing the depreciation of the 
value of the entire property by reason of 
the location and construction of the rail- 
way, connected with the fact that the 
greater part of the charge related to the 
condemnation of the right of way and 
measure of damages in such cases, all of 
which resulted in an inconsistent verdict, 
was such error as to require a reversal of 
the judgment. Houston, &c. R.R. Co. 
v. Adams, 58 Tex. 476. Where a rail- 
way company entered upon the land of 
C. and built its railway, and C. brought 
an action of trespass guare clausum fregit 
against the company, and recovered judg- 
ment, which was paid, and C. afterwards 
peaceably retook possession of the prem- 
ises, after which the railway again entered 
and rebuilt its track, it was held that C. 
might recover damages in a second suit. 
Illinois, &c. R. R. & Coal Co. v. Cobb, 
82 Ill. 183. When damage is done to 
lands held by a corporation, the party 
by whose negligence such injury was 
caused cannot escape liability by showing 
that the corporation was not permitted by 
its charter to acquire title to the property, 
or that it acquired it for purposes unau- 
thorized by law. Farmers’ Loan & Trust 
Co, v. Green Bay, &. R. R. Co., 11 Biss. 
(U. 8. C. C.) 884. 

§ Loop v. Chamberlain, 17 Wis. 504. 

* Secombe v. Milwaukee RB. R. Co., 28 
Wall. (U. 8.) 108. 

® Coburn v. Pacific Lumber Co., 46 
Cal. 31. 
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company, after a wrongful entry, commences proceedings to con- 
demn the land, the damages arising from the trespass are not to be 
considered,! nor, if they are so included, does it bar an action of tres- 
pass in favor of the owner when the entry was made? If a build- 
ing is erected upon land without the assent and agreement of the 
owner of the land, it becomes at once a part of the realty, and is the 
property of the owner of the freehold. Hence, where a railroad 
company, having obtained a decree for the condemnation of a tract 
of land without the knowledge of the owner, erected upon it a 
building of a permanent character for a depot, and afterward the 
decree was adjudged to be void, it was held that the building had 
become a part of the realty, and could not be removed by the 
company ; and it made no difference that it was set upon posts 
and could be taken away without injury to the ground? 

So a railway company which has constructed its track upon a per- 
son’s land, without filing a written location or presenting a plan 
thereof, or paying or tendering any damages for the land so taken, can- 
not enter upon the land for the purpose of removing the track laid 
upon the road-bed, and structures placed upon the land; such property 
becomes a part of the realty; and the fact that the original entry 
and construction were made without objection by a mortgagor in 
possession cannot avail against the title acquired by the mortgagee 
by the subsequent foreclosure of his mortgage. So where the trespass 
consisted in constructing a railroad across a farm without the right 
to do so having been acquired by ascertaining and paying compensa- 
tion to the owner, it was held that if the ties and rails increased 
the value of the farm, that should be considered in determining the 
amount of damages; but if the farm was in no way benefited or 
enhanced in value by the ties and rails being laid across it, no 
deduction from the damage done to the farm should be made on 
account of the value of the ties and rails. In other words, conced- 
in that the ties and rails became the property of the land-owner, 
their value could not be set off against the damage occasioned by the 
trespass.5 

1 Blodgett v. Utica, &c. R. R. Co., 64 Co., 17 Minn. 215 ; Pierce v. Worcester, 
Barb. (N. Y.) 580; McClinton o. Pitts- &. RB. R. Co., 105 Mass. 199; Central 
burgh, &. R. R. Co., 66 Penn. St. 404; RB. BR. Co. v. Hotfield, 29 N. J. L. 206. 
Missonri, &. R. R. Co. v. Ward, 10 Kan. 8 Hunt v. Missouri Pacific R. R. Co., 
852; Selma, &c. R. R. Co. v. Keith, 58 76 Mo. 115. 

Ga. 178; Preetz v. 8t. Paul R. R. Co., 17 4 Meriam v. Brown, 128 Maas, 391. 


Minn. 168. § Schroeder v, De Graff, 28 Minn. 299. 
* Harrington v. St. Paul & 8, C. BR. RB. 
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If a land-owner, knowing that a railway company has entered 
upon his land and is engaged in constructing its road without 
having complied with the statute, remains iuactive and permits 
them to go on and expend large sums in the work, he will be 
estopped from maintaining either trespass or ejectment for the 
entry, and will be regarded as having acquiesced therein ;1 but such 
acquiescence will not deprive him of his statutory remedy, unless 
the statutory limitation has expired? So too, where a railroad 
company enters upon and occupies land for the use of its road, 
without complying with the requirements of the statute, without 
the consent of the owner, and the owner has done no act which 
amounts to a waiver of his rights, the corporation has no title 
thereto as against the owner; consequently neither does a mortgagee 
or lessee of the road acquire any ; and a court of equity, upon a bill 
brought by the owner for that purpose, will enjoin the corporation, or 
any person claiming under it, from using the land for the purposes 
of such road, unless they pay the land damages to the owner within 
a time specified in the decree.® 

Where a railway company enters upon lands under proceedings 
to condemn it, which are afterwards declared void, if it subsequently 
takes the same under valid proceedings, the owner of the land 
cannot maintain trespass against it for the first entry. Thus, ina 
Michigan case,‘ a railroad company instituted proceedings to con- 
demn land, and an award was made and the amount deposited 


subject to the land-ewner’s order. 
tered the land, digging up the 


1 Lexington, &c. R. R. Co. v. Ormsby, 
7 Dana (Ky.), 276; Hurlow v. Marquette,. 
&c. R. R. Co., 41 Mich. 336; Cairo, &. 
R. R. Co. v. Turner, $1 Ark. 494; Petti- 
bone »v. La Crosse, &. R. R. Co., 14 Wis. 
443, 

3 Gay v. Maine Central R. R. Co., 72 
Me. 95 ; Maxwell v. Bay City Bridge Co., 
41 Mich. 458; Smart v. Portamouth, &. 
R. R. Co., 20 N. H. 288 ; Western Penn. 
R. R. Co. v. Johnston, 59 Penn. St. 290. 

® In Kendall v. Missisquoi, &. R. R. 
Co., 55 Vt., the defendant constructed its 
road across the land of the oratrix, a mar- 
ried woman, without complying with the 
statute as to taking land for railroad pur- 
poses, without her consent, and without 
any action of hers that amounted to an 


The company immediately en- 
trees and fences aud building 


estoppel. After the road was surveyed 
and located, but before her land was 
taken, the railroad was mortguged to se- 
cure ita bonds owned by the defendant, 
the C, Railroad Company, and leased to 
the defendant, the E. Railroad Company. 
The mortgage was foreclosed and the title 
established in the bondholders. A bill 
having been brought to enjoin the defend- 
ants from occupying the oratrix's land, it 
was held that the defendants should be 
enjoined unless they pay the land damages. 

* Dunlap ov. Toledo, &. R. R. Co., 50 
Mich. 470. Nor in such case is the land- 
owner entitled to have the value of the 
track assessed to him as damages. Cali- 
fornia, &. R. R. Co. v, Armstrong, 46 
Cal. 85. ? 
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their road-bed. On certiorari, the proceedings to condemn were 
declared void for improper service of notice. The proceedings were 
immediately renewed and a valid condemnation made, which 
resulted in a larger award to the owner on account of the injury 
done. It was held that trespass could not be maintained by the 
owner for the damage done by the railroad company.! There is no 
doubt that a right in action, where it comes into existence under 
common-law principles, and is not given by statute as a mere penalty 
or without equitable basis, is as much property as any tangible 
possession, and as much within the rules of constitutional protection.? 
If the railroad company takes possession of land, cuts down trees, 
and removes the soil, under pretence of a judgment, which proves to 
be utterly void, and which could therefore constitute no protection 
whatever, the land-owner has his remedy for the trespass. And 
even though the company commenced subsequent legal proceedings 
which resulted in a regular condemnation, while the right of the 
owner to recover would have been defeated thereby, yet if he had 
sold the land to a third person, the purchaser’s right to recover from 
the railroad company would have remained unaffected, for the 
injury was already inflicted, and the injurious consequences which 
had resulted, or were likely to result, would be taken into account 
in determining the price2 But where the railroad itself proceeds 
to condemn the reversion to its own use, and in doing so takes and- 
pays for the owuer'’s interest acvording to its value before the 
wrongful acts were committed, the new and regular proceedings are 
a substitute for the first and wrongful proceedings, and so far as the 
wrongful acts worked an injury to the land, the consequences are by 
the new proceedings appropriated to and taken and borne by the com- 
pany itself. The owner ceases to have any reversion to which 
continuous injury can attach, and his previous right of action, so 
far as it looked to the future and was continuous, has ceased to 
exist, for the reason that by the necessary effect of the condemnation 
proceedings it has been estimated and taken into account, and the 
owner, by the payment made, has been satisfied for it.‘ 


1 Bloodgood ». Mohawk, &. R. R. bard v. Brainerd, 85 Conn. 568 ; Griffin 
Co., 18 Wend. (N. Y.) 9; Blodgett v. 0. Wilcox, 21 Ind. 370. 
Railroad Co., 64 Barb. (N. Y.) 680; % McFadden v. Johnson, 72 Penn. St. 
Powers v. Hurmer, 51 Mo, 136. $35. 
® Johnson v. Jones, 44 Il). 142; Hub- # Dunlap v. Toledo &. R. R. Co., 50 
Mich. 470. 
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A court of equity has jurisdiction to restrain the commission or 
continuance of trespasses to lands. But when the title is purely 
legal, and the property not of peculiar value, the court will not 
intervene unless the remedy at law is inadequate, or there is a 
uecessity for intervention to prevent irreparable injury.! There 
must be such an injury as from its nature is not susceptible of 
being compensated by damages at law, or such as from its continu- 
ance or permanent mischief must occasion a constantly recurring 
grievance, which cannot be prevented otherwise but by an injunc- 
tion.2? There is no authority which authorizes the interference of 
the court to prevent the mere taking possession of lands and holding 
them vi e¢ arms; nor is there any authority which will justify 
interference because of the mere continuance of a tortious possession. 
The entry and possession, however long it may continue, forms but 
one grievance, a single and indivisible cause of action, capable of 
full redress by legal remedies.® The general rule is, that a corpora- 
tion having the right to take lands in the exercise of the power of 
eminent domain, if it enters upon them without making just com- 
pensation to the owner, a court of equity will intervene for the 
protection of the owner until just compensation is made, if he applies 
seasonably. In the case of railway companies entering upon lands, 
without right, to lay their tracks, etc, courts of equity make an 
exception to the rule, upon the ground of necessity to prevent 
irreparable injury! But the application must be made seasonably ; 
the right to relief is lost by laches in seeking the protection of 
the court. In a New Hampshire case the court say: “ Another 
principle which is held to govern the discretion of the court in these 
cases is that the application for an injunction must be seasonably 
made; and therefore if it appears that the owner of the property 
supposed to be affected by a nuisance, has allowed it to exist for 
several years, with a knowledge of its existence and without any 
objection, and especially if he has acquiesced in the claim of 
another to use and enjoy the subject of complaint as of right, and 
to expend money upon the strength of it, with his knowledge and 
without objection, courts of equity will decline to grant an injunc- 


1.M. & W. P. R. BR. Co. v, Walton, 14 ® Ballantine ». Town of Harrison, 87 
Ala. 207; Burnett v. Craig, 30 id. 185; N. J. Eq. 560; 45 Am. Rep. 667. 
Brooks v. Diaz, 85 id. 599; Nevers v. * Johnston v. Hyde, 25 N. J. Eq. 454; 
Myer, 52 id. 198 ; Boulo v. BR. BR. Co., 55 Southmayd v. McLaughlin, 24 id. 454. 
id. 480. 6 Bassett v. Salisbury Mfg. Co., 47 
2 2 Story Eq. § 925 N. H. 439. 
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tion, but leave him to his remedy at law.” Considerations of public 
policy, as well as recognized principles of justice between parties, 
require that the courts should hold that the property of the owner 
cannot be reclaimed, and that there only remains to him a right of 
compensation. This is the generally recognized doctrine and it is 
rigidly applied even by those courts which interfere most liberally 
for the protection of the owners of lands against the unlawful entry 
of railroad and similar corporations’ As a rule, legal rights, except 
in cases of absolute necessity, are to be asserted and established in 
courts of law ; and even in cases where a court of equity does inter- 
fere, it will not assume jurisdiction over the legal aspects of the 
case. 

Sgc. 245. Statutory Remedy is HExolusive.—It is now almost 
universally held that where the statute permits land to be taken for 
public uses, and provides a remedy therefor, that such remedy is 
exclusive, and the common-law remedy is merged therein. Thus, in 
a Rhode Island case’ the statute empowered the city of Providence 


1 Goodin »v. Cincinnati R. R. Co., 18 
Ohio St. 169. 

* Binney’s Case, 2 Bland Ch. (Md.) 
99; M. & E. R. R. Co. v. Prudden, 20 
N. J. Eq. 530; Easten v. N. Y. & L. B. 
R. R. Co, 26 id 359; Traphagen », 
Mayor, 29 id. 206. 

* Smith v. Tripp, 14 R.1.; Perley ». 
Boston, &. R. R. Co., 57 N. H. 212; 
Orr v. Quimby, 54 id. 590 ; Eaton v. Bos- 
ton, Concord, & Montreal R. R. Co., 6 id. 
504; Dearborn v. Boston, &. R. R. Co., 
24 id. 179 ; Henniker ». Contoocook Valley 
R. R. Co., 29 id. 146; Clark v. Boston, 
&. RR. Co., 24 id. 114; Troy ». 
Cheshire R. R. Co., 28 id. 88; Aldrich 
wv. Cheshire R. R. Co., 21 id. 359 ; Wood 
r. Nashua Mfg. Co., 4 id. 527 ; Lafayette 
Plank Road Co. v. New Albany, &. R. R. 
Co., 18 Ind. 90 ; Indiana Central R. R. 
Co. v. Oaks, 20 Ind. 9; Green »v. Boody, 
21 Ind. 10; Teick v. Carver County, 11 
Minn. 292; Lindell ». Hannibal & St. Jo. 
R. R. Co., 86 Mo. 543; Clark », Hanni- 
bal & St. Jo. R. BR. Co., 36 Mo. 202; 
Pettibone v. La Crosse, &. R. R. Co., 14 
Wis. 448; Sherman v, Milwaukee, &. 
R. R.Co., 40 id. 645; Kennedy »v. Mil- 
waukee, &c. R. R. Oo., 22 id. 581; Ford 
*. Chicago, &. R. R. Co., 14 id. 609; 
Stowell v. Flagg, 11 Mass. 364; Perry ». 


Worcester, 6 Gray (Mass.), 544 ; Stevens 
»v. Middlesex Canal Co., 12 Mass, 466; 
Mellen v. Western R. R. Co., 4 Gray 
(Mass.), 801; Sabin v. Vt. Central R. R. 
Co., 25 Vt. 863; Vermont Central R. R. 
Co. v. Baxter, 22 Vt. 365; Mason », 
Kennebec & P. R, R. Co., 31 Me. 215; 
Boothbay v. Androscoggin, &c. R. R. Co., 
51 Me. 318; Gowen v. Penobscot, &c. R. R. 
Co., 44 Me. 140; McCormack ». Terre 
Haute, &. R. R. Co., 9 Ind. 988; Null 
v. Whitewater, &c, Canal Co., 4 Ind. 431; 
Lewiston v. Junction R. R. Co., 7 Ind. 
597; Lafayette, &. B. R. Co. v. Smith, 
6 Ind. 249; New Albany, &. R. BR. Co. 
v. Connelly, 7 Ind. 82; Furness v. Hud- 
son River R. R. Co., 5 Sandf. (N. Y.) 
551; Selden v. D. & H. Canal Co., 29 
N. Y. 684; Calking v. Baldwin, 4 Wend. 
(N. Y.) 667; Cairo, &. R. RCo. wv. 
Turner, 31 Ark. 494; Stodgill v. Chicago, 
&. R. BR. Co., 43 Iowa, 26; Daniels v. 
Chicago, &. R. R. Co., 35 id. 129 ; Me- 
Intire v. Western North Carolina R. R. 
Co., 67 N, C. 278; Tennessee, &c. R. R, 
Co. v. Adams, 3 Head (Tenn.), 596 ; Col- 
cough v. Nashville, &c. R. BR. Co., 2 id. 
171; Brown »v. Beatty, 34 Miss. 227; 
Fuller v7. Edings, 11 Rich. (8. C.) 289; 
Mclaughlin v. Charlotte, &c. R. R. Co., 
6 id, 688; Little Miami R. R. Co. », 
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to take land for public water-works, and provided that the owner of 
condemned land might recover compensation by filing his petition 
in the Supreme Court “at any time within, but not after one year 
from the time of the taking,” if he did not agree with the city upon 
the price of the land. A., the owner of land taken, permitted the 
statutory time to elapse without agreeing upon the price, and then 
brought assumpsit against the city, declaring first on an implied 
promise to pay him just compensation, second on a promise to pay 
the value of the land with interest, and third on a promise to pay 
for the permissive taking and use of the land. The city pleaded 
the statute, the failure to agree for the price, and the lapse of the 
statutory time in bar of the suit. To this plea A. demurred. It 
was held that the plea was good and that A. was remediiless, the 
statutory remedy being exclusive.! The few cases which hold other- 


Whiteacre, 8 Ohio St. 590; Hueston ». cannot resort to any other. In this State, 


Eaton, &c. R. R. Co., 4 id. 685; Phila- 
delphia & Reading R. R. Co. v. Yeiser, 
8 Penn. St, 866 ; McKinney v, Mononga- 
hela Nav. Co., 14 Penn. 8t. 65; Fehr v. 
Schuykill Nav. Co., 69 Penn. St. 161; 
Philadelphia W. & B. R. R. Co. v. Wil- 
liama, 54 Penn. St. 108 ; Koch v. Williams- 
port Water Co., 65 id. 288 ; Cumberland 
Valley R. R. Co. v. McLanaban, 59 id. 
23 ; Johnson v. St. Louis Iron Mountain, 
&. R. R, Co., 32 Ark 758; International, 
&c. R.R. Co. o, Benitos, 59 Tex., —10 Am, 
& Eng. R. R. Cas. 122. But in Georgia 
it is held that the statutory remedy is not 
exclusive, and that trespass may be main- 
tained by the owner. Atlantic, &. R. R. 
Co, v, Fuller, 48 Ga. 423 ; Carr v, Georgia 
R. R. Co., 1 Ga. 524. And in Texas, 
where the company slone can institute 
proceedings to condemn, it is held that 
under the statute, where a railroad comm- 
pany enters upon land without condemna- 
tion, the land-owner is entitled to bring 
action for its value in the courts ; and it is 
not a defence to his action that he has not 
sought relief under a statute for condemn- 
ing land. It is held by the great weight 
of authority that when a statute provides 
a tribunal and mode of procedure by which 
property may be condemned to a public 
use, such tribunal has an exclusive juria- 
diction, and that the person or corporation 
to whom the statute gives the right to 
institute a proceeding to condemn land, 


the right to institute a proceeding to con- 
demn land for the roadway of a railroad is 
given to the company seeking it, and to 
no other person ; and if a company fails to 
avail itself of this right, and without the 
consent of the owner, enters upon his land, 
such owner is entitled to resort to any 
court having jurisdiction, by reason of the 
amount of damage claimed, for redress of 
the wrong. International, &. R. R. Co. 
v. Benitos, 59 Tex. —,10 Am. & Eng. 
R, R. Cas. 122. Sherman v. Milwaukee, 
&. R. R. Co., 40 Wis. 652; Bliss ». 
Chicago & N. W. R. R. Co., 48 id. 192; 
Kansas Pacific R. R. Co, v. Streeter, 8 
Kan. 185 ; Stein v. Burden, 24 Ala. 146; 
Goulard v. St. Louis, 36 Mo. 582. 

1 Colcough v. Nashville, &. R. R. Co., 
Head, 171; Stevens v. Middlesex Canal, 
12 Mass. 466 ; Heard e. Middlesex Canal, 
5 Met. (Mass.) 81 ; Perry v. City of Wor- 
cester, 6 Gray (Mass.), 544; Spring v. 
Russell, 7 Me. 278 ; Mason v. Kennebec, 
&c. R. R. Co., $1 id. 215 ; Henniker ». 
Contoocook Valley R. R. Co., 29 N. H. 
146; Aldrich v. Cheshire R. R. Co., 21 
id. 859; Calking v. Baldwin, 4 Wend. 
(N. Y.) 667; McKinney vo. Monongahela 
Nav. Co., 14 Penn. St. 65; Harper ». 
Richardson, 22 Cal. 251; Kimble ». 
White Water C. Co., 1 Ind. 282; Me- 
Cormack v. Terre Hante, &c. R. R. Co., 
9 id. 283; Dyer ©. Tuscaloosa B. Co., 2 
Port. (Ala.) 296. 


Ec. 245.] STATUTORY REMEDY I8 EXCLUSIVE. 197 


wise are exceptional. It is well settled that a reasonable limitation 
of the time for pursuing the statutory remedy is constitutional! 
These cases plainly presuppose that the statutory remedy is exclu- 
sive; for otherwise any limitation shorter than that of the proper 
common-law action would amount to nothing* If an express 
promise on the part of the corporation is relied upon to avoid the 
effect of the limitation clause in the statute, in order to be provable 
under the pleadings it must have been general in its terms and 
nugatory because without consideration, whether made during the 
year or after its expiration? 

But where the company is alone clothed with the right to in- 
stitute proceedings, if they fail to do so, but enter into possession 
without the consent of the owner, the latter may resort to any 
court having jurisdiction, to redress the injury either by an action 
of ejectment or trespass to recover the value of the land‘ Thus in 
a Texas case® an action was brought by the plaintiff to recover 
damages for an entry into his lands by the defendant to construct 
its railway, without first instituting proceedings to condemn the 
land and without the owner's consent. The petition alleged that 
the fencing around the lot was torn down and destroyed and that 
by reason of the failure of the company to restore it, he was prevented 


1 Cooley Constit. Limit. 501; Rexford 
». Knight, 11 N. Y. 308; Taylor ov. 
Marcy, 25 Ill. 518; Harper v. Richard- 
son, 23 Cal. 251 ; Cupp ¢. Commissioners 
of Seneca, 19 Ohio St. 173; Simms v. 
Memphis, &c. R. R. Co., 12 Heisk. (Tenn.) 
621. 

2 Coe v, Wise, L. R. 1 Q. B. 711. 

8 Markman v. Shepherdson, 11 Ad. & 
El. 411; Shepard v. Rhodes, 7 R. I. 470; 
Eastwood v. Kenyon, 11 Ad. & El. 438; 
Mills ». Wyman, 8 Pick. (Mass.) 207 ; 
Cook v. Bradley, 7 Conn. 57 ; Bartholo- 
mew v. Jackson, 80 Johns, (N. Y.) 28; 
Ehle v. Judson, 24 Wend. (N. Y.) 97; 
Porterfield v. Butler, 47 Miss. 165, The 
true doctrine has never been better stated 
than by Lord Denman in Beaumont ». 
Beeve, 8 Q. B. 488: ‘An express prom- 
ise cannot be supported by a consideration 
from which the law could not imply a 
promise, except when the express promise 
does away with a legal suspension or bar 
of a right of action, which but for such 
suspension or bar would be valid.” See 


also Roscorla v. Thomas, 3 Q. B. 284. 
The idea that a promise can be supported 
by a mere moral obligation, simply because 
the promise is express, involves a logical 
inconsistency. 

* Smith v. Chicago, Alton, & St. Louis 
R. R. Co., 67 IIL 196; Atlantic v. Georgia 
KR. R. Co. 48 Ga. 423; Bliss v. Chicago, 
&c. R. R. Co., 43 Wis. 192; Kansas, &c. 
R. R. Co, v. Streeter, 8 Kan. 185; Gou- 

a Louis, 36 Mo. 682; Davis ¢. 

» 47 Me. 448; Pele &e. R, ee 


Crosse, be R. R. Co., WF id. 443 ; Blesch 
o. Chicago, &. R. R. Co., 43 id. 188; 
Cushman v. Smith, 34 Me. 287; Gowen 
©. Penobscot R. R. Co., 44 Me. 140; Hall 
v. Pickering, 40 Me. 548; Eward v. Law- 
renceburgh, &. R. R. Co., 7 Ind. 711 ; 
Sherman v. Milwaukee, &. R. R. Co., 40 
Wis. 645. 

6 International, &. R. R. Co. ». 
Benitos, 59 Tex. —, 10 Am. & Eng. R. BR. 
Cas. 122. 
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from making a crop on the land. The plaintiff claimed both the 
damages and the value of the land, and the court held that both 


could be recovered in the action.! 


1 Stayton, J., said: ‘‘It is claimed 
that the District Court had no jurisdic- 
tion of the cause, and that the sole remedy 
which the’appellees had was by a proceed- 
ing under the statute to condemn the 
land to the use of the railroad, This 
position cannot be maintained, It is held 
by the great weight of authority that when 
a statute provides a tribunal and mode of 
provedure by which property may be con- 
demned to a public use such tribunal has 
an exclusive jurisdiction, and that the 
person or corporation to whom the statute 
gives the right to institute a proceeding 
to condemn land cannot resort to any 
other. In this State the right to institute 
a proceeding to condemn land for the 
roadway of a railroad is given to the com- 
pany seeking it, and to no other person ; 
and if a company fails to avail itself of 
this right, and without the consent of the 
owner enters upon his land, such owner is 
entitled to resort to any court having jur- 
isdiction by reason of the amount of dam- 
age claimed for redress of the wrong. 
Atlantic ». Georgia R. BR. Co., 48 Ga. 
428 ; Sherman v. the Milwaukee L. 8S. & 
W. RB. R. Co., 40 Wis. 652; Bliss v. the 
Chicago & N. W. R. R. Co., 48 Wis, 192 ; 
Kanans Pacific R. R. Co. v. Streeter, 8 
Ken. 185; Stein v. Burden, 24 Ala. 146 ; 
Goulard v. the City of St, Louis, 36 Mo. 
532, In this cage the plaintiffs have 
elected to receive compensation for the 
value of the land taken, and we see no 
reason why the District Court has not 
jurisdiction under the amounts in the 
petition, the defendant having failed to 
pursue the statutory method of condem- 
nation to award to the plaintiffs such com- 
pensation as they may be entitled to, and 
in the same proceeding to vest in the de- 
fendant the right of way. In speaking 
upon this subject, Brucz, J., delivering 
the opinion of the court, said : ‘ They were 
required and were bound to take the ini- 
tiatives. No burden is thrown upon the 
owner of the land. Whilst mandamus is 
the proper remedy in many cases against 
such a corporation, this is not one of them. 


This would be the rule in all the 


Here the corporation was, without author- 
ity of law, taking possession of appellant's 
land, and the question is, shall they be 
allowed to rob the appellant at defiance, and 
compel him to institute proceedings by 
which he is to be deprived of his land? 
Two remedies, it seems to us, were open to 
the appellant, —this action of ejectment, or 
an action to recover the value of the land 
taken.’ Smith v C. & A. St. LL RR 
Co., 67 Ill. 196. In the case of Gilman 
v. Sheboygan, &. R.R. Co, 40 Wis 
660, Coz, J., said : ‘ Doubtlessan action 
of ejectment would lie against the defend- 
ant to recover the possession of the prop- 
erty. But the plaintiff has not seen fit 
to resort to that remedy, but seeks by an 
action in equity to compel the defendant 
either to abandon the possession and use 
of his land, or to pay him for it. His 
right to that equitable relief is founded 
upon the fact that he is owner of the 
land, or upon his title to the property. 
His land having been taken for public use, 
the defendant company having adopted 
and ratified the original taking, it would 
seem plain that the owner should either 
have his just compensation required by the 
Constitution to be paid, or have relief by 
way of permanent injunction.’ It would 
seem that a recovery of the value of the 
land taken, without a decree vesting the 
right of way in the defendant, would bea 
bar to another action based upon the orig- 
ina] taking, or the continued possession, 
and that the reception of the full value 
would, at least, operate as a dedication of 
the right of way to the public use to 
which it has been applied. Goulard v. 
St. Louis, 86 Mo. 534. While it is true 
that upon « prior possession a suit of eject- 
ment or of trespass may be maintained 
against a wrong-doer, and while it is true 
that in a proceeding instituted by a rail- 
Way company under the statute to con- 
demn land for a public use, in which the 
application alleges the ownership, it is not 
necessary for the alleged owner to make 
proof of his title, yet, even then, an in- 
quiry can be made into the character of 
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States, as we have seen, if the company entered without performing 
the conditions precedent imposed by the statute. 

Sec. 246. Proceedings to Condemn: When Right of Botry attaches. 
— The character of the proceedings to condemn lands, as well as the 
question as to who shall take the initiative therein, or whether the 
corporation alone, or the land-owner also may bring proceedings, is 
dependent entirely upon the provisions of the statute in that respect ; 
and as the statutes differ essentially upon these points, it will not be 
advisable to atternpt to outline those matters in this work, as they 
are questions easy of solution in a given jurisdiction, from the stat- 
ute itself. If an adequate and certain provision for compensation is 
not provided, then the statute is void and the land-owner is entitled 
to remedies legal and equitable to protect his property against con- 


demnation under the statute! 


the estate which the alleged owner has, in 
order to regulate and determine the ex- 
tent of compensation to which he is enti- 
tled ; for that must depend upon the 
interest which such owner has in the land 
to be taken. It is believed, however, 
where, as in this case, the proceeding is 
instituted by the person who claims to be 
the owner of the land, that the burden of 
showing the interest which he has in the 
land rests upon him ; for it is part of his 
case necessary to be determined in order to 
measure the damage to which he is enti- 
tled.” Peoria & Rock Island R. R. Co. v. 
Bryant, 57 lll. 479; Robbins v. Milwan- 
kee H. R. R. Co., 6 Wis. 644; Directors 
of the Poor v. Railroad Co.,7 W. & S. 
(Penn.) 236. 

1 Hamilton »v. Annapolis, &. R. R. 
Co., 1 Md. Ch. 107; Perry v. Wilson, 7 
Mass. 398; Lee v. Pembroke Iron Co., 57 
Me. 481; Tuckahoe Canal Co. v. Tucka- 
hoe, &. R.R. Co., 11 Leigh (Va.), 42; 
Cushman v. Suuth, 34 Me, 247 ; Walther 
v. Warner, 25 Mo. 277; Stevens v. Mid- 
dlesex Canal Co., 12 Mass. 466; Drury ». 
Middlesex RB. R. Co., 127 Mass. 571; 
Bellinger v. N. Y. Central R. R. Co., 23 
N. Y. 42; Dimmock ». Broadhead, 75 
Penn. St. 464 ; Simickson v. Johnson, 19 
N. J. L. 129; Seneca Road Co. », Anburn 
RR. Co, & Hill (N. Y.), 170; Conn. 
River R. RB. Co. v. County Comm'rs, 127 
Masa. 100 ; Bonaparte v. Camden & Amboy 
RR Oo., Baldw. (U. 8. C. C.) 205; 


But it has been held that such an 


Thacher vo. Dartmouth Bridge, 18 Pick. 
(Mass.) 601. Whenever in pursuance of 
law the property of an individual is to be 
divested by proceedings against his will, 
there must be a strict compliance with all 
the provisions of the law which are made 
for his protection and benefit, These pro- 
visions must be regarded as in the nature 
of conditions precedent, which must not 
only be complied with before the right of 
the property owner is disturbed, but the 
party claiming authority under the ad- 
verse proceeding must affirmatively show 
such compliance. A party's land cannot, 
under any guise or pretext, be taken for a 
highway until compensation, ascertained 
by a jury as prescribed by the statute, is 
paid to him, and the record must affirma- 
tively show that the law has been ob- 
served. Where the verdict of the jury 
shows that benefits were allowed against 
the value of the land, it will, under the 
order establishing the road, be absolutely 
void. Buch defect goes to the jurisdic- 
tion of the commissioners. The owner of 
land condemned for a highway for the use 
of the public is entitled to be paid in 
money for the full value of the land ac- 
tually taken, and he cannot be paid there- 
for in benefits to result from the laying 
out of the highway. As to damages, he 
may be thus compensated. Carpenter v. 
Jenningn, 77 Ill. 240; Hayes v. 0. 0. &e. 
R. R. Co., 64 id. 873; Todd v. Kankakee 
J. R. RB. Co., 78 id. 120; Marsh »v, Ches- 
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omission may be cured by a subsequent act providing a remedy ; but 
while such subsequent act will validate the former act,! it will not 
give validity to proceedings brought under such act to condemn lands 
before the subsequent act took effect ;* and in the case last cited it 
was held that the land-owner is entitled to a writ of prohibition to 
the County Commissioners to prevent them from proceeding with 
the assessment of damages.® But as this provision is for the benefit 
of the land-owner, he may waive the want of such a provision as 
well as any other defects which are for his benefit alone* Not only 
must adequate and certain compensation be provided, but the stat- 
ute must also provide a certain and adequate remedy for the assess- 
ment of the damages and their prompt payment© 

If a definite fund is provided out of which payment is to be 
made or if adequate provisions for payment and recovery are 
provided, it is sufficient.’ But the mere circumstance that a right 
of action is given, leaving the land-owner to collect his judgment 
from the corporation if he can, and placing his remedy in that re- 
spect upon the plane of an ordinary debt, is not a compliance with 
the provisions of the Constitution.® The land cannot bé taken, until 


compensation is made therefor. 


nut, 14 Ill, 225; Smith v. Chicago, Alt. 
& St. L. R. Co., 67 id. 191; Mitchell ». 
Illinois & St. L. R. Co., 68 id. 286 ; Chi- 
cago & Alt. R.R. Co. v. Smith, 78 id. 
96; Hyslop 9. Finch, 99 Ill. 171. 

1 Shute v. Chicago, &c. R. R. Co., 26 
TH. 486 ; Bonaparte v. Camden & Amboy 
R. R. Co., ante; State v. Seymour, 35 
N. J. L. 47. 

2 Conn. River R. R. Co. v. County 
Comm'rs, ante. 

® In this case it was provided in the 
statute that the damages should be paid 
out of the earnings of the milway com- 
pany, and the court held the act uncon- 
stitutional even if such earnings would 
probably be sufficient to pay the land 
damages. 

* Rickner v. Warner, 22 Ohio St. 275 ; 
Johnston v. Rankin, 70 N. C. 550; 
Burns v. Milwaukee, &c. R. R. Co, 9 
Wis. 450; Haskell ». New Redford, 108 
Mass. 208; Brooklyn Park Comm'rs 0. 
Armstrong, 45 N. Y. 284; Provolt ». 
Chicago, &c. R. R. Co., 57 Mo. 256; 
Brown v. Worcester, 13 Gray (Mass), 81; 
Eanbury v. Connor, 8 N. Y. 611. 


The language of this regtrictive 


8 Ash v. Cummings, 50 N. H. 591; 
Orr o. Quimby, 54 id. 590; Shearer ». 
Commissioners, 18 Kan. 145; St. Louis, 
&., R. R. Co. v. Wilders, 17 Kan. 289; 
Bloodgool «. Mohawk, &. R. R. Co., 18 
Wend. (N. Y.) 9; McClinton v. Pitts- 
burgh, &. R. R. Co., 66 Penn. St. 404; 
Shepardson v. Milwaukee, &. R. R. Co., 
6 Wia 605; Powers vo. Bears, 12 Wis. 
218; Buffalo Bayou, &. R. R. Co. »v. 
Ferris, 2 Tex. 588; Chambers ». Cincin- 
nati, &c. R. R. Oo. (Ga.), 10 Am. & Eng. 
R. BR. Cas. 376. 

Conn, River R. R. Co. v, County 
Comm'rs, 127 Mass. 56. If provision is 
made that the State shall pay, it is suffi- 
cient, but @ provision that the corporation 
shall pay out of an uncertain fund, as, 
out of the earnings of the road is not a 
compliance with the Constitution, and e 
statute making such a provision is abeo- 
Intely void. Conn. River R. BR. Co. o, 
Franklin Co. Comm'rs, 127 Mass. 50. 

1 Orr ». Quimby, 54. N. H. 590. 

8 Ash v, Cummings, 50 N. H. 6591; 
Orr o. Quimby, ante; Bohlman »v. Green 
Bay, &c. R. R. Co., 80 Wis, 1065. 
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clause in the national Constitution is, “Nor shall private property be 
taken for public uses without just compensation.” Jt is held that 
thts provision does not apply to a merely temporary occupation of the 
lind for preliminary purposes, but only to an actual subjection of the 
property to an easement, or its final transfer. Therefore compensation 
need not precede the entry upon the land by the corporation, but i¢ 
must be made, tendered, or secured before the title passes, or before the 
land ie subjected to the easement. But the Constitution does not per- 
mit the legislature to provide for an entry upon the land by the 
corporation and the construction of its road without either a pre- 
payment of the compensation, or an adequate security for its pay- 


ment, when the amount thereof is ascertained. 
In a leading case* under this head WaLworts, Chancellor, said; 
“ A very important question which arises in this case is, whether the 


1 Cushman v. Smith, 34 Me. 247. In 
Livermore v. Jamaica, 23 Vt. 361, it is 
said, “ To bring s case within the Consti- 
tution, there must be such a taking of prop- 
erty as divests the owner of all title or con- 
trol over the land, and amounts lo an 
unqualified appropriation thereof.” 

2 Bloodgood v. Mohawk, &. R. R. 
Co., 19 Wend. (N. Y.) 9. Where a rail- 
road corporation enters into possession of 
the land of an individual for the use of 
the road, without his consent, and with- 
out first having assessed and tendered the 
damages, he may maintain an action against 
the company to recover possession of the 
land. Graham v. Columbua, &. R. R. 
Co., 27 Ind. 260. But in Maine, where a 
railroad corporation have taken exclusive 
possession of land, they are allowed a rea- 
sonable time to obtain the title or an ease- 
ment init. But where such occupation is 
under a claim of title in fee-simple under a 
deed from the owner, when in fact no such 
right of occupation exists, they are not en- 
titled to a reasonable time for making the 
compensation, but are immediately liable 
to the owner in trespass; and a delay to 
take proper measures to make compensa- 
tion and obtain title or easement is evi- 
dence of a design not to tnke thoee meas- 
ures ; and a continued occupation will be 
a trespass. Hall o. Pickering, 40 Me. 
548. And where an incorporated com- 
pany neglect to pay to a land-owner the 
compensation, determined in pursuance of 

vou. 1. — 6 


the charter, for injury done to his prop- 
erty by flowaye from the erection of 
dam, a court of equity will, at the suit of 
the land-owner, interfere to abate the dam, 
if the company refuse to pay the award. 
Ackerman v. Horicon Iron & Mfg. Co., 16 
Wis. 150 ; Tweig v. Horicon Iron & Mfg. 
Co., 17 Wis. 362. Where a street is taken 
by a railroad company, the remedy of an 
abutter, for an injury thereby, is not by 
statute, but the ordinary one at law to 
recover for a consequential injury. The 
lot and street adjoining, as to the owner 
of the former, constitute but one piece of 
property, and an injury to the latter is an 
injury to the former, and to the whole 
property. Protznan v. Indianapolis & 
Cincinnati R. R. Co., 9 Ind. 467. Under 
the statutes of Maine, which do not pro- 
vide for compensation for incidental in- 
juries occasioned by constructing a railroad, 
to persons whose property is not taken, 
where 8 company transcends the limited 
powers granted in the construction of a 
bridge or causeway across navigable waters, 
the remedy is by action at law, not by an 
application to the county commissioners. 
Rogera v. Kennebec & Portland R. R. Co., 
35 Me. 319. The title to land taken by a 
railroad company under a charter which 
provides that they ‘‘ should be deemed to 
be seised.’’ of lands, on payment or deposit 


‘of their appraised value, does not vest in 


the company by locating their road, or by 
filing an appraisement of damages, until 
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legislature in fact authorized the defendants to enter upon the pri- 
vate property of the plaintiff and to construct their railroad thereon 


such payment or deposit. The payment 
or deposit of the money awarded is a con- 
dition precedent to the right of the com- 
pany to enter upon the land for the pur- 

of constructing their road. Stacey v. 
Vt. Central R. R. Co., 27 Vt. 89. Nor 
does it pass by the filing of a survey in the 
office of the Secretary of State. Hetfield v. 
Central R. R. Co, 29 N. J. L. 671. 
Whore the charter of a railroad company 
required the company to pay or tender the 
damages for land taken for their road to 
the owner, before they should break ground 
upon the same, and if such damages could 
not be agreed upon by tho parties, pro- 
vided for their assessment by commission- 
ers, from whose decision an unconditional 
right of appeal was given, it was held that 
the company could not, by tendering the 
amount of damages found by the commis- 
sioners, gain the right to enter upon the 
land, except for the purposes of survey, 
pending an appeal from the commission- 
ers’ award. Browning v. Camden & Wood- 
bury R. R. Co., 4 N. J. Eq. 47. Under 
an act incorporating a railroad company, 
which provided that the company, having 
paid the sum awarded into court, where 
tlie owner refused to receive it, should be 
seised of the estate, it was held that after 
the award and payment of money by the 
corporation, they were owners of the land, 
though a certiorari had issued to remove 
the proceedings to the Supreme Court. 
Schuler v. Northern, &. R. R. Co., 8 
Whart. (Penn.) 555; Burlington, &c. 
R. R. Co. v. Sater, 1 Clarke (Iowa), 421. 
The damagys assessed for land taken for a 
railroad must be tendered before a right to 
enter can accrue; but if it is important 
for the railroad to enter immediately and 
before an appeal from the assessment can 
he determined, the tender and acceptance 
so made will not preclude them from 
having the damages reduced on the ap- 
peal. Indianapolis & Cincinnati R. R. 
Co. v, Brower, 12 Ind. $74. The designa- 
tion of lands required, the appointment of 
commissioners, and their report of the 
compensation to be made, vests no right, 
either in the company to the lands, or in 
the owners to the money awarded. Until 


an order of court is made, contirming the 
report, and directing the payment of the 
money, the proceeding may be set aside or 
abandoned. Hudson River R. R. Co. v. 
Outwater, 8 Sandf. (N. Y.) 689. A stat- 
ute enabling a city to supply pure water, 
and to take land upon valuation by a jury, 
and compensation to the owners, provided 
that where ‘‘such valuation was paid or 
tendered to the owner or owners" of the 
property, it should ‘“‘entitle the city to 
the use, estate, and interest in the same, 
thus valued, as fully as if it had been con- 
veyed by the owners.” It was held that 
the city was not bound by the mere inqui- 
sition and judgment thereon, but could 
rightfully abandon the location, and that 
payment or tender under the statute was 
indispensable to the vesting of the title ; 
but that it could be made liable, in an- 
other form of proceeding, to the land- 
owner, for any loss or damage sustained 
by reason of the conduct of its authorities 
in the premises. Graff v. Mayor, &c. of 
Baltimore, 10 Md. 544. When the route 
of @ railroad is, before payment of the 
damages, shifted so as to avoid the land, 
this is an abandonment, and no interest in 
the land remains to the company, and no 
damages can be recovered against them 
under the award. Stacey v. Vermont 
Central R. R. Co., 27 Vt. 89. When pub- 
lic officers have proceeded under statutory 
authority to condemn lands for the public 
use, and an appraisement of the value of 
the lands and damages has been made, but 
not yet confirmed by the court in pursu- 
ance of the statute, such proceedings may 
be discontinued against the assent of the 
land-owners ; otherwise when the report 
of the appraisers has been accepted by the 
court. Water Commissioners of Jersey 
City, Matter of, 31 N. J. L. 72. But 
where proceedings have been in conformity 
with its charter, its title becomes perfect 
on the filing and recording of the rule of 
court made on the certificate of the com- 
missioners, and payment or deposit of the 
compensation awerded ; and an order va- 
cating the proceedings does not devest the’ 
title. Visscher v. Hudson River R. R. 
Co,, 15 Barb. (N. Y.) 87. After prop- 
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before his damages were actually assessed and paid or offered to be 
paid to him; and if such is the construction of the law, whether 


erty has been taken for a public use, a 
statute repealing the statute under which 
proceedings to determine the compensa- 
tion were to be had, and declaring such 
proceedings void, is unconstitutional. The 
fact that the proposed public use was 
abandoned, and the property has been re- 
linquished again to the owners, does not 
affect their vested right to the compensa- 
tion; though, perhaps, it might have been 
competent for the legislature, in such a 
case, to direct a reassessment of the com- 
pensation. People v. Supervisors of West- 
ehester, 4 Barb. (N. Y.) 64. The charter 
of a railroad company provided that dam- 
ages for land should be assessed by a sher- 
iffs jury, whose inquisition should be 
confirmed by the county court, if no cause 
to the contrary should be shown, and that 
the valuation so assessed, when paid or 
tendered to the owner of the land, should 
entitle the company to the estate and in- 
terest therein as fully as if it had been 
conveyed to them by the owner. It was 
held that before payment or tender by the 
comupany of damages so assessed, the com- 
pany were not bound, and could refuse to 
take the land at the assessment ; and hence 
an act of the legislature passed after the 
county court had confirmed an assessment, 
bat before tender of the amount, directing 
the court to set aside the inquisition and 
order a new one, was not unconstitutional, 
as iinpeiring the obligation of a contract. 
Baltimore & Susquehanna R, R. Co. 2. 
Nesbit, 10 How. (U. 8.) 895. Under a 
constitutional provision ‘‘ that no person's 
property shull be taken or applied to pub- 
lic use without the consent of the legisla- 
ture, and without a just compensation first 
made therefor,” an offer of compensation 
is acondition precedent to the seizure of 
the land ; and, therefore, a provision in 
the charter of a railroad corporation au- 
thorizing the company to take the land of 
dividuals, without providing for such 
previous compensation, is void. Thompson 
v. Grand Gulf R. RB., &. Co.,5 Miss. 240. 
And the title to land appropriated, against 
the consent of the owner, by a company, 
under their act of incerporation, for the 
purposes of its works, does not vest in the 


corporation until compensation is made or 
adequate security is given therefor. Bor- 
ough of Kaston’s Appeal, 47 Pa. St. 255; 
Carr v. Georgia R. R. & Banking Co., 4 
Ga. 524; Milwaukee & Mississippi R. R. 
Co. v. Eble, 4 Chand. (Wis.) 72 ; Rams- 
den v. Manchester, &&. Ry., 5 Eng. Ry. 
Cas. 552 ; Bloodgood ». M. & H. R. R. Co., 
14 Wend. (N. Y.) 51; 18 id. 59. Where 
the charter of the company provides that 
after the appraisal of land for their use, 
“upon the payment of the same,” or de- 
posit (as the case may be), the company 
shall be deemed to be seised and possessed 
of all such lands, they must pay or deposit 
the money before any such right accrues. 
The payment or deposit of the money 
awarded is a condition precedent to the 
right of the company to enter upon the 
land for the purposes of construction, and 
without compliance with it, they may be 
enjoined by a court of equity, or prose- 
cuted in trespass at law for 80 doing. The 
right of the land-owner to the damages 
awarded is a correlative right to that of 
the company to the land. If the company 
have no vested right to the land, the land- 
owner hag none to the price to be paid. 
Stacey +. Vermont Central R. R. Co., 27 
Vt. 89. If the owner of land through 
which a company wishes to run a railroad 
agrees to refer to arbitrators the question 
of damages to be paid by the company for 
the right of way, and there is no express 
agreement that time shall be given for the 
payment of the damages awarded, they 
must be paid before the right of way can 
vest in the company. Stewart v. Ray- 
mond R. R. Co., 15 Miss. 568, Railroad 
companies in New York have no right to 
enter upon a turnpike or plank-road with- 
out the consent of the owners, except upon 
the condition of first paying the damages 
sustained by the turnpike or plank-road 
company, after the same shall have been 
ascertained under the statute, Ellicott- 
ville, &c. Plank-Road Co. ». Buffalo, &c. 
R. R. Co., 20 Barb. (N. Y.) 644. Under 
the general railroad law of Missouri, no 
entry for the purpose of constructing a 
railroad upon land taken under the right 
of eminent domain can be justified until 
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such a power is authorized by the Constitution, In an early case? 
this court decided that where private property was taken for public 
use it was not necessary that the amouut of the compensation should 
be actually ascertained and paid before such property was appropri- 
ated to the public use; that it was sufficient ¢/ @ certain and ade- 
quate remedy was provided by which the individual could obtain such 
compensation without any unreasonable delay. This decision has 
been followed by the courts of several of our sister States. To this 
extent the opinion of Chancellor KENT? must be considered as the 
settled construction of the constitutional provision on this subject, 
at least in this State. I cannot, however, agree with my learned 


predecessor in his subsequent reasoning in that case, upon which he 


the compensation has been actually paid. 
But the legislature may authorize the 
entry upon land without compensation, 
for the purpose of making the preliminary 
examinations and surveys before the loca- 
tion of the road. Walther v. Warner, 25 
Mo. 277. Upon payment of the compen- 
sation assessed by commissioners, and tak- 
ing possession afterward, the title of the 
company is perfected, as against the party 
to the proceedings. Bath River Naviga- 
tion Co. ov. Willis, 2 Eng. Ry. Cas. 7. 
Where a corporation has pursued the 
course prescribed by the statute to obtain 
land, the title of the company to it is per- 
fect, though the proprietor of the land ob- 
stinately refuses to accept the money 
awarded. Montgomery, &. R. RB. Co. v. 
Walton, 14 Ala, 207. A corporation ac- 
quiring lands by a statutory proceeding, 
for its corporate uses, derives its title from 
the statute, and not from the judgment of 
the court ; and the court in the absence 
of an express authority cannot give it pos- 
session by process. If the owner forcibly 
prevents the company from taking posses- 
sion, the remedy is by action. Niagara 
Falls & Lake Ontario R. R. Co. ». Hotch- 
kiss, 16 Barb. (N. Y.) 270. And if the 
former owner threatens resistance, he may 
be reatrained by injunction, Montgomery 
R. R. Co. », Walton, 14 Ala. 207. Where 
a company, under color of law, enter upon 
land for the purpose of constructing their 
works, without having complied with the 
requirements relative to such entry, an 
injunction will be granted to restrain them. 
Browning v. Camden & Woodbury R. R. 


Co., 4 N. J. Eq. 47; Mercer o. Williams, 
Walk. Ch. (Mich.) 85. Where a charter 
requires that before taking and appropri- 
ating lands the company shall pey or 
tender payment of all damages to the own- 
ers of the lands to be taken, unless the 
owners consent thereto, if the company 
enter upon lands in violation of this pro- 
vision, an injunction will issue to restrain 
them. Ross o. Elizabethtown & Somer- 
ville R.R. Co., 4 N. J. Eq. 422. Under 
the constitution of Maryland, it is held 
to be sufficient ground for an injunction 
to prevent a company from entering on 
land, that they have not paid or secured 
the damages. And an averment in the 
bill of irreparable injury is not necessary. 
Western Maryland R. R. Co. v. Owings, 
15 Md. 199. And in Mississippi, where a 
railroad company neglects to pay a land- 
owner the damages awarded him for the 
right of way through his land, and he is 
exposed to the transit of the cars of the 
company over his land for an indefinite 
period, with but little prospect of com- 
pensation, an injunction will lie to restrain 
the further use of the land. Stewart ». 
Raymond R. R. Co, 7 3. & M. (Miss.) 
568, So an injunction properly lies to 
prevent a corporation from appropriating 
private property for a turnpike, before just 
compensation is assessed and tendered. 
Sidenar v. Norristown, Hope, & St. Louis 
Turnpike Co., 23 Ind. 623. 

1 Rogers v. Bradshaw, 20 Johns. (N. Y.) 
735. 

1 In the case of Rogers v. Bradshaw. 


Ec. 246.] 


PEOCEEDINGS TO CONDEMN. 


806 


afterwards acted, that it is not necessary to the validity of a stat- 
ute authorizing private property to be taken for the public use that 


1 In the case of Jerome v. Ross, 7 
Johns. Ch. (N. Y.) 344. Full compensa- 
tion mast be first made in money, or se- 
cured by a deposit of money, before any 
right of way can be appropriated to the 
use of a corporation. St. Joseph, &c, 
R. RK Co. v. Callendar, 18 Kan. 496; 
Chesapeake, &. R. R. Co. v. Patton, 6 
W. Va. 147. And it is held in New York 
that the general railroad law cannot be con- 
strued as purporting to authorize a railroad 
company to enter upon, and use and oc- 
eupy, the land of an individual, for the 
parpose of constructing its road, or to 
take and appropriate the timber thereon 
against the consent of the owner, before 
having ascertatned the compensation to 
which such owner is entitled under the 
Constituiion, and the payment thereof, And 
no such right can be conferred upon a 
railroad compeny. Blodgett v. Utica, &. 
R. RB Co., 64 Barb. (N. Y.) 580. A 
tenant for life of land taken by a railroad 
is entitled to compensation therefor, as 
well as a trustee of the fee in remainder, 
Passmore v. Philadelphis, &. R. RB. Co., 
9 Phila. (Penv.) 579. The leyislature 
may grant to a railroad company the right 
to construct a street railroad in a public 
street, without providing for compensation 
to the owners of lots abutting on such 
street, who have no title to the soil of the 
street iteelf. Carson v. Central R. R. 
Co., 35 Cal. 825. But where the fee of 
the street remains in the owner of the 
abutting lots, subject to the public ease- 
ment, the rule is different; because the 
railway, in such case, is an additional 
burden upon his land. Stetson v. Chi- 
cago, &c. R. R Co., 75 Ill. 74; Cox v. 
Lonisville, &. R. RB. Co., 48 Ind. 178; 
Gray v. First Division of St. Paul, &. 
R. R. Co., 18 Minn. 315. Although one 
railroad track has been laid through a 
street, and the owners of property abut- 
ting on the street have received compensa- 
tion for damages, the location of another 
railroad in the same street may inflict 
additional damages, for which the owners 
of such property will be entitled to com- 
penmtion. Southern Pacific R. R. Co. ». 
Reed, 41 Cal. 256. The use of a portion 


of a turnpike road for the purposes of a 
passenger railway is held not to be a new 
and distinct servitude, entitling the own- 
ers of land along the line of such turnpike, 
who have already been compensated for 
the condemnation of their property, to 
fresh compensation. The construction of 
a railroad track upon a portion of the bed 
of a turnpike road, in such a way as to 
Jeave abundant room for the vehicles of 
travellers who do not use the railroad, is 
not a new use, bat only a modification of 
the old one, And an alteration in the 
grade of the turnpike road, so as to permit 
the laying of a railroad track thereon, does 
not entitle the owners of land abutting on 
such road to compensation for damages 
resulting from such alteration, when dam- 
ages were awarded and paid to them at the 
time the turnpike was first laid out and 
graded, and the alteration of grade is 
within the limitations of the original 
charter of the turnpike company. Peddi- 
cord v, Baltimore, &c. R.R. Co, $4 Md. 
468. Where lands taken by a canal com- 
pany for the use of their canal, for which 
taking the owner had damages, were after- 
wards, under authority of an act of the 
legislature, transferred to a railroad com- 
pany, for the use of its road, and the 
owner claimed damages as for a second 
taking by the railroad company, on the 
ground that by the abandonment of the 
canal the lands had reverted to him, dis- 
encumbered of any easement, it was held 
that he could not recover the full value, 
but only compensation for such additional 
burdens and inconveniences, not common 
to the general public, as accrued to him 
and his entire tract on which the easement 
was imposed, by reason of the change of 
uses to which the lands appropriated had 
been subjected. The easement in the Jand, 
appropriated by the canal company, was 
regarded when taken as a perpetual ease- 
ment ; it was so looked upon by both per- 
ties ; courta and juries awarded compen- 
sation to the owner on this basis; and he 
could not claim, with any semblance of 
justice, to be paid over again for the 
same thing. The general purposes to 
which the easement was applied by both 
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a remedy for obtaining compensation by the owner should be pro- 
vided. On the contrary, I hold that before the legislature can 


companies are the same, — the purposes of 
a public way, to facilitate the transporta- 
tion of persons and property. In this 
case the entire tract of land had been cut 
asunder by the canal company in the con- 
struction of its canal; and the railroad 
company afterwards, in the construction 
of its railroad, threw up embankments and 
excavated cuts across @ common public 
highway, skirting the tract, and consti- 
tuting the only convenient means of access 
between the parcels into which the tract 
had been severed, It was held that the 
increased inconvenience and danger of ac- 
cess thus ovcasioned between the two parts 
of the tract were peculiar to the owner of 
the tract in the use of his property, — not 
common to the public at large, — within 
the meaning of the rule above stated ; and 
for this increase of inconvenience and 
danger, the owner was entitled to com- 
pensation from the railroad company. 
Hatch v. Cincinnati, &c. R. R. Co., 18 
Ohio St. 92. Where a company which 
had made a canal through one’s land after- 
wards constructed a railroad over his land 
and abandoned the canal, the fact that 
the canal was a cheap and sufficient means 
of conveying his products was held to be 
material in the assessment of compensa- 
tion for the construction of the railroad, 
and that the amount of the compensation 
received by him for the construction of 
the canal was not material. Pennsylva- 
nia, &. R. R. Co. » Bunnell, 81 Penn. 
Bt. 414. One railroad company cannot 
appropriate for the construction of its road, 
without compensation, the franchises or 
property of another. The fact that prop- 
erty has been taken for a particular public 
use does not make it public property for 
all purposes ; and the property rights of a 
railroad company, in its right of way, are 
protected by the same restrictions against 
appropriation by any other railroad com- 
pany, for railroad purposes or other public 
use, as ia afforded in the case of the pri- 
vate property of an individual. Grand 
Rapids, &. R. R. Co. v. Grand Rapids, 
&c. R. R. Co., 35 Mich. 265 ; Cincinnati, 
&c. R. R. Co. v. Danville, &c. R. R. Co., 
75 IL 118. A railroad company which 


has acquired the right to construct its 
road through a high embankment of an- 
other, and on a grade many feet —in this 
case twenty feet — below the track of the 
other company, is under no obligation to 
erect or maintain a bridge to support the 
track of the other company. Hence the 
cost of the erection and maintenauce of such 
a bridge is properly included in the as- 
sessment of damages for the right of way ; 
and such damages may include the loss 
and inconvenience necessarily incidental 
to the construction and keeping in repair 
of all works requisite to a secure condi- 
tion of the track. Chicago, &c. R. R. Co. 
v. Springfield, &. R. B. Co., 67 DL 
142, A railroad company, across whose 
road another railroad or a highway is laid 
out many feet above such railroad, — in 
this case twenty feet, —is not entitled to 
damages for the interruption and incon- 
venience occasioned to its business, nor 
from the increased liability to accidenta, 
nor for increased expense for ringing the 
bell, or maintaining a flag-man, or other 
safeguards ordered by the county commis- 
sioners, — as here, by reason of the abut- - 
ments of the new road obstrncting the 
view. Massachusetts, &. R.R Co. 2, 
Boston, &. R. R. Co., 121 Masa. 124. 
Under a statute authorizing one railroad 
company to take for a passenger station 
land occupied by another railroad com- 
pany, and providing that all general laws 
relating to the taking of land for railroad 
purposes should govern the proceedings, 
if the latter company is deprived of part of 
its business by such use of the land taken, 
compensation must be made for the loss. 
Eastern R. BR. Co. v. Boston, &c. R.R, 
111 Mass. 125. Occupancy by a railroad 
pending an appeal from the assessment 
of damages for right of way is not a tak- 
ing of private property for public use 
without compensation. Peterson v. Fer- 
reby, 80 Iowa, 827. Buta statute which 
permits a court or judge, pending pro- 
ceedings for the condemnation of land for 
the use of a milroad company, to make an 
order allowing the company to enter into 
possession and use the land songht to be 
condemned during the pendency of the 
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authorize the agents of the State and others to enter upon and oc- 
cupy, or destroy or materially injure the private property of an indi- 


proceedings, without providing compensa- 
tion for the use and waste committed if 
the proceedings finally fail, is unconstitu- 
tional Davis v. San Lorenzo R.R. Co., 
47 Cal. 517; California Pacific R: R. Co. 
v. Central Pacific R. R. Co., id. 528. 
Where a railroad company pending pro- 
ceedings for condemnation enters on land 
and constructs its road across the land in 
such manner that the road is imbedded in 
the soil and hecomes a part of the realty, 
and subsequently the proceedings are dis- 
missed and new proceedings commenced 
for the condemnation of the same land, 
the owner is not entitled to have the 
value of the ties and iron constituting the 
track included in his damages upon the 
final condemnation. California, &. R. R. 
Co. r. Armstrong, 46 Cal. 85. In order 
to secure the land-owner in his constitu- 
tional right, and at the same time to spare 
the company unnecessary delay, the court 
may permit the company to take posses- 
sion of the land on their paying the land- 
owner so much of the compensation as is 
undisputed, and the costs, and paying 
into court an amount sufficient to cover 
the disputed claim, so as to secure what 
may be adjudged to him by the court of 
law. Metler v. Easton, &. R. R. Co., 
25 N. J. Eq. 214. Re Hewitt, id. 210. 
An order which, instead of directing the 
compensation to be paid to the party 
claiming to own the land, orders that it 
be deposited in bank, subject to the order 
of the court, is not on that account repug- 
nant to the constitutional prohibition of 
taking private property for public use 
without just compensation. The money 
when deposited becomes in law the prop- 
erty of the parties entitled to the com- 
pensation, and the fund is subject to the 
same claims to which the land was before 
being taken. Matter of N. Y., &. R. R. 
Co., 60 N. Y. 116. Where a railroad com- 
pany tendered a bond with sureties to a 
land-owner, who refused it, and the bond 
was afterwards approved, it was held that 
under s constitutional requirement to 
‘give adequate security therefor" before 
such property shall be taken, trespass would 
lie against the officers, contractor, etc., en- 


tering on the land before such approval. 
Dimmick v. Broadhead, 76 Penn. St. 464. 
A railway company cannot avail itself of 
the power of entering on land before pur- 
chase, conferred by the lands clauses con- 
solidation act of 1845, unless there is an 
urgent necessity for immediate entry. 
An entry subsequent to the companies 
act, 1867, cannot be made upon a previous 
valuation under the lands clauses act, 1845. 
Therefore, where a railway company had 
valued the land only under § 85 in 1865, 
and had entered after August 20, 1867, 
on depositing the amount of valuation, it 
was held that the eutry was irregular, and 
injunction granted restraining the com- 
pany from continuing in posseasion of the 
land until the proper deposit had been 
made. Field v. Carnarvon, &c. Ry. Co., 
L. R. 5 Eq. 190. In proceedings under 
the Missouri statutes to acquire lands for 
the use of a railroad company, no title to 
the lands will pass unless it appears af- 
firmatively from the record that the owner 
refused to relinquish his right of way to 
the company. Ells ». Pacific R. R., 51 
Mo, 200. Compare Anayle v. M. K. & 
T. RK. R. Co., 63 Mo. 465. But the pro- 
vision of the general railroad act of New 
York, making it a prerequisite to proceed- 
ings % invitum to acquire title to lands, 
that the company shall be ‘‘unable to 
agree for the purchase,” does not mean an 
impossibility to purchase at any price, 
however large, but that the owner must 
be either unwilling to sell at all, or only 
willing to sell at a price which, in the 
judgment of the agents of the corporation 
is exceasive. Matter of Prospect Park, &c. 
R. R. Co., 67 N. Y. 871. In an English 
case, a railway company, after the com- 
puleory powers of their original act had 
expired, and the railway was open to traf- 
fic, obtained another act enabling them to 
widen their line and enlarge their sta- 
tions, and to take additional pieces of 
land, It was held that under the circum- 
stances the company could not proceed to 
take a piece of land subject to the compul- 
sory powers of both acts under a notice to 
treat given under their original act. Rich- 
mond #, North London Ry. Co., L. R. 3 
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vidual, except in cases of actual necessity which will not admit of any 
delay, an adequate and certain remedy must be provided whereby the 
owner of such property may compel the payment of his damages, or 
compensation; and that he is not bound to trust to the justice of 
the government to make provision for such compensation by future 
legislation. J do not mean to be understood that the legislature may 
not authorize a mere entry upon the land of another for the purpose of 
examination, or of making preliminary surveys, etc., which would other- 
wise be a technical trespass, but no real injury to the owner of the land, 
although no previous provision was made by law to compensate the 
individual for his property if tt should afterwards be taken for the 
public use. But it certainly was not the intention of the framers of 
the Constitution to authorize the property of a citizen to be taken 
and actually appropriated to the use of the public, and thus to com- 
pel him to trust to the future justice of the legislature to provide 
him a compensation therefor. Zhe compensation must be either ascer- 
tained and pard to him before his property 1s thus a ated, or an 
appropriate remedy must be provided and upon an adequate fund ; 
whereby he may obtain such compensation through the medium of the 
courts of justice, if those whose duty it is to make such compensation 


Ch. App. 679. It is no answer to an ac- 
tion against a railway company for not 
issuing their warrant under § 89 of the 
land's clanses act, 1845, for the assesament 
of compensation for land which they have 
given notice of their intention to purchase 
that the undertaking was intended to be 
carried into effect by means of a certain 
capital, and that the whole amount has 
not been subscribed as required by § 16; 
the notice to treat not, necessarily, being 
an exercise of the powers of the act in re- 
lation to the compulsory taking of Jand. 
Guest . Poole, &. Ry. Co, L, R. 5 C. 
P. 558. A company empowered to take 
land for ita undertaking gave to the 
owner notioe to treat under 8 Vict. ch. 18, 
and he gave notice under § 28 of his de- 
sire to have the compensation settled by 
arbitration, naming his arbitrator; and 
the company named its arbitrator. The 
arbitrators appointed an umpire, and on 
two occasions enlarged the time for mak- 
ing their award. The company after this 
made an offer which was not accepted ; 
and the arbitration proceeded. The um- 
pire having awarded a less sum than thet 


offered, it was held that the offer was too 
late, and that the claimant was entitled to 
costs under § 84. He Gray, L. R. 1Q. B. 
D. 696. Notice to an owner residing on 
the lands sought to be condemned, of the 
proceedings of commissioners of assess- 
ment, is essential. Lohman v. St. Pani, 
&c. R. R. Co.. 18 Minn. 174, Where the 
charter of @ reilway company required 
notice by publication to the owner or oc- 
cupier, or unknown owners of land sought 
to be condemned, of the application to 
appoint commissioners, and such notice 
was published as to one who bad held a 
life-estate only, but who was dead, not 
naming the remainderman, it was held 
that the proceedings were not binding 
upon the remainderman. Chicago, &c. 
R. R. Co. . Smith, 78 Ill. 96. All the 
tenants in common of land sought to be 
condemned for railroad purposes must be 
before the court. It is not competent to 
proceed separately against the owners of 
an undivided interest, while another un- 
divided interest remains outstanding. 
Grand Rapids R.R. Co. v. Alley, 84 
Mich. 16. 
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refuse todo so.\ In the ordinary case of lands taken for the makihy 
of public highways, or for the use of the State canal, such a remedy 
is provided ; and if the town, county, or State officers refuse to do 
their duty in ascertaining, raising, or paying such compensation in 
the mode prescribed by law, the owner of the property has a remedy 
by mandamus to compel them to perform their duty. The public 
purse, or the property of the town or county upon which the assess- 
ment is to be made, may justly he considered an adequate fund? 
He has no such remedy, however, against the legislature to compel 
the passage of the necessary laws to ascertain the amount of com- 
pensation he is to receive, or the fund out of which he is to be paid. 
En the case under consideration, if this company were authorized to 
take possession of the plaintiff’s property and complete the constrac- 
tion of their road before his damages were assessed and paid, or 
offered to be paid to him, he might have been wholly without re- 
dress, as he has no power to compel the assessment of damages, and 
no adequate fund was provided for the payment of the damages 
when ascertained. The citizen whose property is thus taken from 
him without his consent is not bound to trust to the solvency of an 


1 Simms v. Memphis, &c, BR. R. Co,, 
12 Heisk. (Tenn.) 621; Wagner v. New 
York, Chicago, &c. R. R. Co., 88 Ohio 
St. 32; Rexford o. Knight, 11 N. Y. 808; 
Chapman v. Gates, 54 N. Y. 182; Hatch 
©. Vermont Central R. R. Co., 25 Vt. 9; 
White v. Nashville, &c. R. BR. Co., 7 
Heisk. (Tenn.) 518; Heuckins v, Law- 
renee, 8 Blackf. (Ind.) 266; Fox v. West- 
ern Pacific R. R. Co., 81 Cal. 588 ; Lehigh 
Valley BR. R. Co. v. McFarlan, 31 N. J. 
Eq. 706; Johneon & Joliet R. R. Co., 28 
Ti, 202; Jeffersonville, &c. R. R. Co. o. 
Dougherty, 40 Ind. 38; New Albany, &e. 
BR. Co. v. Connelly, 7 id. 82. In Ohio 
it is held that there must be a verdict and 
a judgment confirming it, and a deposit of 
the amount, before the company is enti- 
tled to enter, except for temporary pur- 
poses. Wagner v. New York, Chicago, 
&c. BR. BR. Co., 38 Ohio St. 82. In Kan- 
eas (Pryzbylowicz v. Missouri River R. R. 
Co., 17 Fed. Rep. 492), Georgia (Cham- 
bers ». Cincinnati, &. R. BR. Co., 10 Am. 
& Eng RR Cas. 876), and Mississippi 
(Williams ». New Orleans, Mobile, &. 
B. RB. Co., 60 Mies. 689), prepayment is 
held to be easential. 


2 Compensation need not precede the 
actual appropriation of lands for a public 
use by the State, or by a municipal cor- 
poration by State authority. It is suffi- 
cient if an adequate remedy is provided, 
which the party may resort to on his own 
motion to recover compensation. In this 

there is a distinction between a 
taking bye public municipal corporation 
and by en individual or private corpora- 
tion. Loweree v. Newark, 38 N. J. L. 
151. Where the power is conferred on a 
State, county, or town, these corporate 
bodies will be presumed responsible for 
those damages ; but in case of an individ- 
ual or a corporation, if the damages be not 
paid before the taking, provision should 
be made not only for an assessment and 
collection thereof, but also for some defi- 
nite and certain fund for the payment 
thereof. Ash v. Cummings, 50 N. H. 
591. But in Mississippi it is held that 
for county authorities to open a public 
road across private property without first 
paying the owner his damage, is unlawful, 
Cameron v. Supervisors of Washington, 
47 Miss. 264. 
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individual, or even of an incorporated company, for corporations as 
well as individuals are sometimes unable to pay all their just debts ; 
especially those corporations which are authorized to incur heavy re- 
sponsibilities in anticipation of the payment of their capital by the 
subscribers for the stock ; and if the true construction of this charter 
was such as is contended for by the defendants’ counsel, I should 
hold that the provision which authorized the appropriation of the 
plaintiff’s property to the use of the corporation before the damages 
had been ascertained and paid, was unconstitutional and void. 

“T cannot, however, agree with the learned judge who delivered the 
opinion of the Supreme Court in this case, that such is the fair and 
legitimate construction and meaning of ‘the defendants’ charter. It 
is a primary rule in the construction of statutes in those countries 
where the limits of the legislative power are restricted by the pro- 
visions of a written constitution, to endeavor if possible to interpret 
the language of the legislature in such a manner as to make it con- 
sistent with the constitution or fundamental law. Applying that 
principle to the statute under consideration, and having ascertained 
that it would be inconsistent with the fundamental law of the State to 
authorize the defendants to take possession of the lands of an individual 
without having made an adequate and certain provision for the recov- 
ery of the damages which he would necessarily sustain by such perma- 
nent occupation of his property for the purposes of the road,’ there 


1 Jn Cushman v, Smith, 34 Me. 247, 
Suepiey, C. J., said: ‘‘The action is 
trespass quare clausum. The plaintiff is 
admitted to have been the owner of Iand, 
upon which the Buckfield Branch Rail- 
road has been made. The alleged acts of 
trespass are admitted. The justification 
presented is, that the railroad was legally 
located, constructed, and used upon the 
plaintiff's land ; and that the acts alleged 
to have been trespasses were done in the 
rightful use of that road. The act creat- 
ing the corporation anthorized it to locate, 
construct, and complete a railroad on 8 
prescribed course between certain places. 
It required that the corporation should 
‘pay such damages as shall be ascertained 
and determined by the county commis- 
sioners for the county where such land or 
other property may be situated, in the 
same manner and under the same condi- 
tions and limitations as are by law pro- 
vided in the case of damages by the 


laying out of highways.’ And it pro- 
vided that the land so taken should ‘ be 
held as land taken and appropriated for 
public highways.’ The corporation, by 
ita charter, is entitled to all the powers, 
privileges, and immunities, and subjected 
to all the duties and liabilities prescribed 
in the eighty-first chapter of the Revised 
Statutes, By that chapter it was autho- 
rized to take and hold so much real estate 
as might be necessary for the location, 
construction, and convenient use of the 
road. That statute provides that when 
application for an estimate of damages is 
made, either by the corporation or by the 
owner of real estate, the commissioners, 
if requested by any such owner, shall re- 
quire the corporation to give security to 
the satisfaction of the commissioners for 
the payment of all such damages and costs 
as shall be awardedand finally determined 
by a jury, or otherwise, for the real estate 
so taken ; and the right or authority of 
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appears to be no difficulty in giving such a construction to this stat- 
ute as will be consistent with the Constitution and also with the 


said corporation to enter upon or use said 
real estate, except for making surveys, is 
suspended until it shall give such security, 
The plaintiff appears to have presented to 
the county commissioners at their session, 
held in the month of June, 1849, a peti- 
tion to have his damages assessed. It 
contained a request that the corporation 
should be required to give security for the 
payment of them. An assessment of 
damages was made by the commissioners, 
and entered of record at their session, held 
in the month of December, 1849. At 
their session held in the month of June, 
1850, the plaintiff united in a petition 
with others to have his damages assessed 
by a-jury. The parties agreed upon a 
committee instead of a jury, and that com- 
mittee made a report of their revision and 
assessment of damages at the seasion of 
the commissioners held in the month of 
December, 1850 ; and an order was then 
made that the corporation should give 
security for payment of the damages 
awarded. A warrant for collection of the 
damages issued on Feb. 6, 1851, which 
was returned on April 28, 1851, in no part 
satisfied. The damagea awarded have 
never been paid or tendered ; nor has any 
security been given for their payment. 
The provision of the statute authorizing 
petitions for the assessment of damages to 
be presented at any time within three 
years, and not afterwards, and that re- 
quiring that the damages should be as- 
sessed as in laying out of highways, and 
that respecting security for their payment, 
elearly indicate that it was not the inten- 
tion of the legislature to require an asseas- 
ment and payment of damages to be made 
before an exclusive occupation of the land 
was authorized for the purpose of making 
the road. If such be a correct construc- 
tion of the act, and of all other acts re- 
specting the construction of railroads in 
this State, deriving their powers from the 
general act regulating the construction 
and use of such roads, the public must 
mffer great inconvenience if they must be 
regarded as in conflict with any provision 
of the Constitution. If a railroad or high- 
way cannot be established and constructed 


without a previous assesament and pay- 
ment or tender of damages, great obsta- 
cles and delays will be interposed to pre- 
vent the completion of such public im- 
provements. These considerations would 
however afford no justification for an at- 
tempt to uphold such statute provision, 
and to continue the long-established course 
of proceedings, in violation of any provis- 
ion of the Constitution. There has been 
& serious difference of opinion respecting 
the requirements and construction of those 
constitutional provisions which declare in 
the same or similar terms that ‘ private 
property shall not be taken for public 
uses without just compensation.’ How 
far legislation may proceed to authorize 
acts to be done without first making or 
tendering compensation, and where it be- 
comes arrested by the provision, has been 
considered by many of the ablest men and 
most distinguished jurists of the country, 
And yet there is av indication arising out 
of the conflict of opinion, and the diffi- 
culty of reconciling the positions at- 
tempted to be established with each other, 
and with any sound and pervading prin- 
ciple, that the whole truth has not been 
reached. The more thoroughly it has 
been examined in connection with legisla- 
tive enactments, the more clearly has it 
been perceived that serious difficulties or 
inconveniences or losses may arise in the 
rigid and uniform application of any sug- 
gested construction to the proceedings re- 
quired in all classes of public improve- 
ments. How can a construction be cor- 
rect which will allow acts to be done for 
the purpose of making one kind of public 
improvement, and prohibit the like acts 
to be done under like circumstances for 
the purpose of making another kind of 
public improvement ; which will author- 
ize acts for the purpose of making a pub- 
lic highway, and prohibit them for the 
purpose of making a railway ; which will 
authorize them for the purpose of making 
a canal or railway, when made by a State, 
county, city, or town, and prohibit them 
when the same public improvement is 
made by private corporation? And yet 
such may be the effect of many if not of 
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probable intention of the legislature. This may he done effectually 
by considering what is very inartificially appended as a proviso to 


most of the constructions suggested or in- 
sisted upon. If upon principle and sound 
reasoning the provision must operate alike 
upon the construction of all classes of pub- 
lic improvements inade by the appropria- 
tion of private property to public use, the 
effect of any proposed construction of the 
clause may be examined in its practical 
operation, to ascertain if auch could have 
been the intention of the framers of the 
Constitution. If the construction be such 
as to require payment in all cases for pri- 
vate property so taken before it can be 
exclusively occupied for public use, the re- 
sult must be that no such improvement 
can be effectually or beneficially com- 
menced even by a State, county, city, or 
town, without waiting to have an assess- 
ment of damages first made for each per- 
eon whose estate is in some degree to be 
occupied, upon the whole line of the con- 
templated improvement. Such a construc- 
tion would prevent the laying out and 
making of highways and streets over pri- 
vate estates believed to be benefited and 
not injured thereby, before there had 
been an adjudication obtained that no 
damages were occasioned ; and it would 
deprive persons thinking themselves ag- 
grieved by such an adjudication or by one 
estimating the damages to be too little in 
their judgment, from having such adjudi- 
cations revised and finally determined by 
some other tribunal, without delaying the 
progress of the public improvement. It is 
believed to have been the long-established 
course of proceeding, in this part of the 
country at least, to authorize the exclu- 
wive occupation of land required for such 
public uses as the laying out of highways 
and streets, by making provision by law 
for compensation to the owner, to be sub- 
sequently paid, and in many cases author- 
izing the damages to be finally ascertained 
as well as paid subsequently. This course 
of proceeding existed, so far as ia known, 
without complaint long before the Revolu- 
tion which cast off the British domi- 
nion ; and of course was well known to 
the framers of the Constitution which 
first contained this prohibitory clause for 
the protection of private property. Was 


it the intention to interrnpt such course 
of proceeding and to provide a remedy for 
8 grievance already experienced, or only 
to prevent private property from being 
taken from the owner and permanently 
appropriated to public use without com- 
pensation? Constitutional provisions are 
often and legitimately explained by con- 
sidering the actual state of facts at the 
time of their adoption. Thus, the provi- 
sion in the Constitution of the United 
States for the regulation of commerce is 
explained to include navigation by refer- 
ence to the state of facts existing at the 
time. By these or other considerations 
many minds appear to have been led to 
the conclusion that private property might 
be absolutely taken and permanently ap- 
propriated to public use without compen- 
sation being first made, when provision 
was made by law for compensation to be 
subsequently made from the treasury of 
the State, or of a county, city, or town. 
Does experience teach that the owner, in 
such cases, will always be certain to ob- 
tain compensation? History informs us 
that kingdoms and States have not always 
paid their just debts in full, that they 
have often paid them only in promises 
which would not command gold or silver 
without a large discount. When the pri- 
vate property of citizens residing in a 
county, city, or town may be taken to pay 
the debts of the corporation, there may be 
reason to expect that its debts will be 
certainly paid. But the law making pri- 
vate property liable to be taken for pay- 
ment of the debts of such corporations 
may at any time be repealed or altered ; 
and the corporation in its corporate capae- 
city may not have property from which 
payment can be obtained. Is the dis- 
tinction attempted to be made between 
taking private property without first mak. 
ing compenastion, when provision is made 
for payment by a State, county, city, or 
town, and when it is made for payment 
hy a private corporation, a sound one? 
Can that be a correct construction of the 
provision, which would authorize legisla- 
tion by which the owner of an estate 
might be deprived of it without being 
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the seventh section, asin the nature of a condition precedent, not only 
to the acquisition of the legal title to the land, but also to the right 


first paid, whenever in the judgment of 
some court or tribunal it might be mor- 
ally certain that he could afterwards ob- 
tain compensation ; and which would not 
authorize it whenever in the judgment of 
such court or tribunal it was not so cer- 
tain that he could obtain it? That would 
make the title pass from the owner to the 
public use, not upon payment of com- 
pensation, but upon the opinion of cer- 
tain official persons that a fund or other 
means had been provided from which he 
might obtain payment. If such be a cor- 
rect construction, it would follow that the 
title to private property may be made to 
pass from the owner to a private corpora- 
tion for public use when that corporation 
should be found to possess the means or 
to furnish security which would render it 
as certain that compensation could be 
subsequently obtained from it as from the 
treasury of a State, county, city, or town. 
These and other considerations present 
themselves as serious objections to a con- 
struction which would permit an owner 
of property to be deprived of it without 
compensation actually paid or tendered to 
him, whether it be taken for public use by 
a State, county, city, town, or private 
corporation. If sucha construction be in- 
admissible, as well as one which would 
prevent an exclusive occupation of a tem- 
porary character without payment of com- 
pensation, the inquiry is suggested, 
whether by a correct construction such 
tesults may not be avoided. This provi- 
sion of the Constitution was evidently not 
intended to prevent the exercise of legisla- 
tive power to prescribe the course of pro- 
ceeding to be pursued to take private prop- 
erty and appropriate it to public use; nor 
to prevent its exercise to determine the 
manner in which the value of such prop- 
erty should be ascertained, and payment 
made or tendered. The legislative power 
is left entirely free from embarrassment in 
the selection and arrangement of the 
measures to be adopted to take private 
property and appropriate it to public use, 
and to cause a just compensation to be 
made therefor. The provision was not in- 
troduced or intended to prevent legislation 


authorizing acts to be done which might 
be more or less injurious to private prop- 
erty not taken for public use. It is not 
unusual to find that private property has 
been greatly injured by public improve- 
ments when there has been no attempt to 
take it for public use. The records of 
judicial proceedings show that private 
property in railroads, turupike roads, toll- 
bridges, and ferry-ways has been often 
greatly injured, and sometimes quite de- 
stroyed by acts authorized by legislation, 
which, according to judicial decisions, did 
not violate any provision of the Constitu- 
tion. Private property is often injured by 
the construction and grading of highways 
and railways when no attempt has been 
made to change its character from private 
to public property. The cases of Day v. 
Stetson, 8 Me. 365; Callender v. Marsh, 
1 Pick. (Mass.) 418 ; Canal Appraisers v. 
The People, 17 Wend. (N. Y.) 571; and 
Susquehanna Canal Co. v. Wright, 9 W. & 
S. (Penn.) 9, present examples of it. The 
provision was not designed, and it cannot 
operate to prevent legislation which should 
authorize acts operating directly and in- 
juriously as well as indirectly upon pri- 
vate property when no attempt is made 
to appropriate to public use, An instance 
of this kind of legislative action will be 
found in the case of the Com. v. Tewks- 
bury, 11 Met. (Mass,) 55, where a person 
was held indictable for the removal of 
gravel from his own land contrary to a 
statute provision, which did not assume 
to appropriate to public use or to make 
compensation for it. The design appears 
to have been simply to declare that pri- 
vate property shall not be changed to pub- 
lic property, or transferred from the owner 
to others for public use without compen- 
sation ; to prevent the personal property 
of individuals from being consumed or 
destroyed for public use without compen- 
sation, — not to protect such property from 
all injury by the construction of public 
improvements ; not to prevent its tempor- 
ary possession or use, without a destruo- 
tion of it or a change of its character. It 
was designed also to prevent the owner of 
real estate from being deprived of it, or 
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to enter and take the permanent possession of the land for the use 
of the corporation. Indeed, such appears to me to be the more rea- 


of an easement in it, and to prevent any 
permaneut change of its character and use 
without compensation; while it was not 
designed to prevent legislatiun which 
might authorize acts upon it which would 
by the common law be denominated tres- 
passes, including an exclusive possession 
for a temporary purpose, where there was 
no attempt to appropriate it to public use. 
Such acts of legislation might be very un- 
just, and it may be presumed that no 
legislative body would make such enact- 
ments without making provision for the 
compensation of injuries to private prop- 
erty occasioned by acts designed to pro- 
mote the public good. The claim upon 
the justice of the State for compensation 
might be perfect, while compensation 
would not be secured by any provision of 
the Constitution. If this provision of 
the Constitution does not prevent enact- 
ments authorizing an exclusive possession 
of land owned by an individual for a tem- 
porary purpose without compensation, 
when there is no attempt to appropriate 
it to public use, will it operate to prevent 
an exclusive occupation of it temporarily 
as an incipient proceeding to the aequisi- 
tion of a title to it or to un easement in 
it? Will it prohibit legislation authoriz- 
ing acts to be done when the intention is, 
by them and by other means to be adopted, 
to secure finally a title to the land or to 
an easement in it for public use, and al- 
low the same acts to be done upon the 
same land when done without any such 
intention? Was it the design to make 
the intention with which the act was per- 
formed the criterion to determine whether 
it could or could not be authorized by the 
legislative department? This leads to a 
further inquiry to ascertain the sense in 
which the word taken was used in the 
Constitution. That word is used in a 
variety of senses, and to communicate 
ideas quite different. Its sense as used in 
a particular case is to be ascertained by 
the connection in which it is used, and 
from the context, the whole being applied 
to the state of facts respecting which it 
was used. It cannot well be denied, and 
it is generally admitted, to have been used 


in constitutions containing this clause to 
require compeusation to be made for pri- 
vate property appropriated to public use 
by the exercise on the part of the govern- 
ment of its superior title to all property 
required by the necessities of the people 
to promote their common welfare. This 
uppears to have been denominated the 
right of eminent domain, of supereminent 
dominion, of transcendental propriety. 
These terms are of importance only to dis- 
close the idea presented by them, that the 
right to appropriate private property to 
public use rests upon the position that the 
government or sovereignty claims it by 


‘ virtue of a title superior to the title of the 


individual, aud that by its exercise the in- 
dividual and inferior tithe becomes wholly 
or in part extinguished, — extinguished to 
the extent to which the superior title is 
exercised. To take the real estate of an 
individual for public use is to deprive him 
of his title to it, or of some part of his 
title, so that the entire dominion over it 
no longer remains with him. He can no 
longer convey the entire title and domin- 
ion. The exclusive occupation of that es-” 
fate temporarily as an initiatory proceed- 
ing to an acquisition of a title to it, or to 
an easement in it, cannot amount to a 
taking of it in that sense. The title of 
the owner is thereby in no degree extin- 
guished. He can convey that title while 
thus exclusively occupied as be could have 
done before. Should he do so by a con- 
veyance containing a covenant that it was 
free of all encumbrances, that covenant 
would not make him liable for such an 
exclusive occupation, unless it be almitted 
that a title to the land or to an easement 
in it can be acquired without making 
compensation, and this is denied. A con- 
struction of the provision which would 
permit legislation authorizing private prop- 
erty to be exclusively occupied without 
first making compensation as an incipient 
proceeding to the acquisition of a title to it 
or to an easement in it, and which would 
not authorize the title of the owner to be 
extinguished or impaired without com- 
pensation may be somewhat novel, but 
it will not be found to be unsupported 
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sonable and fair construction of this section, independent of any con- 


stitutional difficulty in the way 


by positions asserted and maintained in 
judicial opinions. It is generally admit- 
ted in them that examinations and sur- 
veys may be authorized by legislative 
epactments without a violation of the con- 
stitutiona] provision, and without provis- 
ion for previous compensation. Where is 
to be found the limit of the legislative 
power to authorize trespasses of a more ex- 
tensive and injurious character, which do 
not extinguish or intrench upon the title 
of the owner? Does that provision of the 
Constitution permit the legislative power 
to authorize trespasses not very injurious 
t> private property, without providing for 
previous compensation, and prohibit it from 
authorizing those of a little more or much 
more injarious character, which do not in 
any degree impair or affect the title of the 
owner? It was not the intention to make 
the exercise of the legislative power de- 
pend upon the extent of the injury which 
the authorized acts might occasion, if the 
title was not invaded. There are cases in 
which an opinion is expressed that a)l in- 
juries to private property authorized by 
the legislative power can only be authorized 
by the exercise of the right of eminent do- 
main ; and that a temporary injury or occu- 
pation amounts to a taking of the property. 
If it be admitted that such an injury or oc- 
cupation of the property amounts to a 
taking of it, in the sense in which the 
word ‘taken’ is used in the Constitution, it 
will follow that measures must be taken 
to ascertain the damages occasioned there- 
by, and that compensation must be actu- 
ally made before it can be so injured or 
occupied ; or that the right to do it with- 
out compensation first made must be ad- 
mitted, leaving the party injured to the 
chance of obtaining compensation as he 
may best be able. If the former alterna- 
tive be adopted, private property cannot 
be injured or temporarily occupied, how- 
ever urgent and immediate may be the 
public necessity, withont waiting for the 
final completion of all proceedings to as- 
certain the compensation. And how the 
amount of compensation can be satiefact- 
orily ascertained before the acta occasion- 
ing damages have been performed, it is 


of a different construction. For 


not easy to perceive. If the latter alter- 
native be adopted, and the right to cause 
a temporary occupation or injury be ad- 
mitted before compensation is made, the 
party injured must depend upon a legisla- 
tive provision for his compensation, and 
the prohibitory clause of the Constitution 
will fail to secure to him, with entire cer- 
tainty, a compensation. In other words, 
it will of itself afforl him no protection 
against, such temporary injury or occupa- 
tion, and would leave him in the position 
in which he would be by a construction of 
that clause which would only protect him 
against a permanent appropriation of his 
property, or an extinguishment or diminu- 
tion of hia title to it. Many of the 
judicial opinions urgently restrictive of 
the legislative power assert that the title 
to land taken, or to an easement in it, can- 
not be transferred from the owner to 
others for public use without compensa- 
tion actually made, — that the acts of pay- 
ment and of transfer are simultaneous, 
If this be true it is immaterial, so far as it 
respects the acquisition of a title to land, 
or to an easement in it for public use, 
when compensation is made. It can only 
be material to insist that compensation 
shall be made before an exclusive occupa- 
tion is permitted, to prevent a temporary 
inconvenience and loss, An attempt has 
already been made to show that such was 
not the design of the prohibitory clause, 
In the case of Callender v. Marsh, 1 Pick. 
(Mass.) 430, the opinion states that the 
clause ‘has ever been confined in judicial 
application to the case of property actually 
taken and appropriated by the govern- 
ment.’ In Hooker v. The New Haven 
& Northampton Co,, 14 Conn. 146, Wr1- 
Li1aMs, C, J., says that, the canal being 
made in the place designated, ‘and the 
damages assessed and paid, it became 
a canal legally authorized, and the com- 
pany became vested with the legal right 
to the enjoyment of their property.’ And 
SHermay, J,, says that ‘the only limita- 
tion at common law or by any constitution 
to the legislative power over individual 
property is that what is taken must be 
paid for.’ In Bradshaw ». Rogers, 26 
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upon the supposition that no injustice was intended by the legis- 
lature, it can hardly be presumed they meant to authorize the 


Johns, (N. Y.) 108, Spznorg, C. J., saya, 
‘ It is true that the fee-simple of the land 
is not vested in the people of the State 
until the damages are appraised and paid, 
but the authority to enter is absolute, and 
does not depend on the appraisal and pay- 
ment.’ In Bl v. The Mohawk & 
Hadeon R. R. Co., 18 Wend. 9, Marson, 
Sen., insists that an entry and possession 
of the laud taken in defiance of the rights 
of the owner is a taking of it in the legal 
sense ; and yet he admits that the ‘legal 
fee may not be in them.’ In Baker ». 
Johnson, 2 Hill (N.Y.), 342, the opinion 
states: ‘Although the abeolute fee did 
not pass to the State until the appraise- 
ment of damages, yet the right to enter 
and use the property was perfect the 
moment the appropriation was made.’ It 
is submitted that a payment as well as an 
appraisement should have been required 
to pass the title. In The People v. Hay- 
den, 6 Hill (N. Y.), 359, the opinion 
states: ‘The statute places the right to 
have compensation made where the prin- 
ciple of the Constitution places it ; namely, 
upon the forcible devestment of the use 
and enjoyment of private property for the 
public benefit.’ If the devestment in- 
tended was of a permanent character, there 
would be no objection made to it, In the 
case of Smith v. Helmer, 7 Barb. (N. Y.) 
416, the opinion states: ‘It is sufficient for 
this case that under the settled construction 
of the Constitution which prohibits private 
property to be taken for public use with- 
out just compensation, actual compensa- 
tion need not precede the appropriation.’ 
In Rubottom v. McClure, 4 Black (U. 8.), 
505, it was decided that private property 
might be taken for public use, upon pro- 
vision being made for a subsequent com- 
penzation. In Thompson ¢. Grand Gulf 
R. R. Co., 83 How. (U. 8.) Minsis, 240, it 
was decided that compensation must be 
first made, the constitution of that State 
requiring that it shall not be taken ‘ with- 
out a just compensation first made there- 
for.’ In Pittsburg v. Scott, 1 Penn, 809, 
it was decided that it was not necessary 
that compensation should be actually as- 
certained and paid before private property 


is appropriated to public use; that it 
was sufficient that an adequate remedy 
was provided by which compensation 
could be obtained without any unreason- 
able delay. To the construction of the 
prohibitory clause proposed, it may be 
objected that it will not prevent the 
exercise of legislative power to authorize 
the commission of serious injuries upon 
private property without making provision 
for compensation. A construction so 
broad as to prevent this would greatly 
limit the legislative power, and bring 
it within a much narrower sphere of action 
than it was accustomed to claim and ex- 
ercise without complaint before the consti- 
tutions containing this clause were framed. 
Reliance must be placed upon the justice 
of legislation, and upon the administration 
of the laws for a recompense for such in- 
juries, and not upon a provision of the 
Constitution not designed for such a pur- 
pose. Another objection to this construc- 
tion may be that the owner will not be 
able to recover compensation for the ex- 
clusive occupation of his Jand, and for the 
injuries thereby occasioned, when the pro- 
ceedings are not so completed and com- 
pensation made as to transfer any title to 
land, or to an easement in it for public 
use. This objection is believed to be 
founded upon an incorrect position. If 
compensation be not meade within s 
reasonable time after the land has been 
exclusively occupied, the right to continue 
that occupation will become extinct. It 
being authorized only as a part of the pro- 
ceedings permitted for the acquisition of 
title, when it becomes manifest by an un- - 
reasonable delay that the avowed purpose 
is not the real one, or that, if real, it has 
been abandoned, the measures permitted 
for that purpose will no longer be author- 
ized ; and if the occupation be continued 
after that time the occupants will be tres- 
passers, and liable to be prosecuted as 
such, The damages occasioned before the 
right of exclusive occupation became ex- 
tinct may be recovered by an action of 
trespass, or by an action on the case, con- 
taining in the declaration averments that 
an exclusive occupation was authorized 
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company to enter upon the lands of individuals, pull down their 
buildings, etc, and then take their own time to get the damages 


for the purpose of acquiring title for pub- 
lic use, and that no such proceedings have 
taken place as would transfer any title 
within a reasonable time, with other suit- 
able averments. If the occupants should 
be regarded as trespassers ad iniito, it 
would not be, as has been supposed, be- 
cause they had omitted to make compen- 
sation, but because they had continued to 
occapy or commit trespasses after it had 
become manifest that their avowed was 
not their real purpose, or after their real 
p'irpose had been abandoned. It is not 
necessary to decide whether such an action 
could be maintained, for the distinction 
hetween the actions of and case 
has been abolished in this State. After 
some difference of opinion, it may now be 
regarded as settled that enactments which 
authorize private property to be taken for 
public use must provide the means or 
course to be pursued to have compensation 
made for it. The conclusions to which 
this discussion leads are: 1. The clause 
in constitutions which prohibits the tak- 
ing of private property for public use was 
not designed to operate, and it does not 
operate, to prohibit the legislative depart- 
ment from authorizing an exclusive occu- 
pation of private property temporarily, as 
an incipient proceeding to the acquisition 
of a title to it, or to an easement in it. 
2 It was designed to operate, and it does 
operate, to prevent the acquisition of any 
title to land, or to an easement in it, or to 
& permanent appropriation of it from an 
owner for public use, without the actual 
jsyment or tender of a just compensation 
for it. 3. That the right to such tem- 
porary occupation, as an incipient proceed- 
ing, will become extinct by an unreasonable 
delay to perfect proceedings, including 
the actnal payment or tender of compen- 
sation to acquire a title to the land, or of 
an easement init. 4. That an action of 
trespass quare clausum may be maintained 
to recover damages for the continuance of 
sach occupation, unless compensation, or 
a tender of it, be made within a reasonable 
time after the commencement of such 
occupation. 5. That under such circum- 
stances an action of trespass, or an action 
VOL. 11. —7 


on the case may bé maintained to recover 
damuges for all the injaries occasioned by 
the prior occupation. In this case, as no 
compensation or tender of it was made to 
the plaintiff within a reasonable time after 
his estate was occupied by the corporation, 
no title to it or to an easement in it has 
been acquired, and the occupation, al- 
though legally commenced, has ceased to 
be legal. As the corporation acquired no 
title to the land, or to any easement in it, 
the defendant could acquire none by his 
conveyance from that corporation.” The 
charter of a railway company authorizing 
it to purchase, or take and hold so much 
of the land of private persons, or other 
corporations, as may be necessary for the 
location, construction, and convenient 
operation of said railway, aud to take, 
remove, and use for the construction and 
repair of said railway and appurtenances, 
any earth, gravel, stone, timber, or other 
materials on or froin the land s0 taken, 
does not authorize the servants of that cor 
poration to go upon lands not taken, under 
the charter, and in accordance with its 
provisions, and take materials therefrom 
for the construction of their road, against 
the will, and without the consent of the 
owners of auch lands. Parsons v. Howe, 
41 Me. 220. Where the charter of a rail- 
way company provided that the company 
might enter upon any lands contiguons 
to the railway, or the works connected 
therewith, and take materials necessary 
for building or repairing the road; and 
providing, in case of disagreemont between 
the owners of the land and the company 
as to the compensation to be paid, that 
the amount should be determined by com- 
missioners, the court held that the com- 
missioners need not be called out to ap- 
praise damages until after the materials 
had been ascertained ; and that this was 
the only practicable mode of proceeding in 
such case, if they would come to a reason- 
able and just determination in regard to 
such damages. And it was admitted such, 
from necessity, had been the practical con- 
struction put upon that provision of the 
charter. Vt. Central R. R. Co. ». Baxter, 
22 Vt. 870. In this case the question 
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appraised and to pay the same,—leaving the individuals injured 
thereby to seek for some uncertain remedy by action, if the com- 
pany neglected to get the damages assessed within a reasonable 
time. 

“The conclusion at which I have arrived, therefore, is, that the de- 
fendants’ plea is imperfect in not averring that the damages had 
been regularly assessed and paid before the defendants entered upon | 
the plaintiff's land and appropriated it to the use of the road; and 
that if they in fact entered and commenced the construction of the 
road before the damages were actually assessed and paid, the plain- 
tiff has a technical right to recover in this action for all damages 
which he really sustained by such unauthorized entry, although 
these requisites of the statute were afterwards complied with. In 
that case the defence arising from the subsequent assessment and 
payment of the damages, can only be pleaded to that part of the 
declaration which charges a continuance of the trespass after the 
damages were assessed and paid as required by the statute. 

“For these reasons I think the demurrer is well taken, and that 
the judgment of the Supreme Court should be reversed, with liberty 
to the defendants to amend their plea upon the payment of costs in 
this court and of the demurrer in the Supreme Court.” 

The clause in constitutions which prohibits the taking of private 
property for public use, was not designed to operate, and it does 
not operate, to prohibit the legislative department from authorizing 
aa exclusive occupation of private property temporarily, as an inci- 
pient proceeding to the acquisition of a title to it or an easement in 
it. But it was designed to operate, and it does operate, to prevent 
the acquisition of any title to land or to an easement in it, or toa 
permanent appropriation of it from an owner for public use, without 
the actual payment or tender of a just compensation for it! 


was not made or considered by the court, 
whether the company itself had any right 
to take materials for building its road be- 
yond the limits of the survey. In Stacey 
v. Vt. Central R. R. Co., 27 Vt. 80%it was 
held that the Vermont Central Railway 
Company, under their charter, acquired 
no title to lands surveyed and designated 
for the use of their railway, or to any ease- 
ment growing out of it, from the fact of 
their having so surveyed it, or by having 
placed their survey on record, or by hav- 
ing the damages appraised by commission- 


ers and causing their award to be recorded. 
The payment or deposit of the money 
awarded is a condition precedent to the 
right of the company to enter upon the 
land for the purpose of constructing their 
road, and without compliance with it they 
may be enjoined in a court of equity, or 
prosecuted at law in an action of trespass. 
It was also held that, if the company had 
no vested right to the land, the owner of 
the land has none to the damages awarded 
him for it. 
1 Cushman v. Smith, 34 Me. 247. 
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In most of the States, either payment by the company of the sum 
assessed or a tender of the amount, or security therefor, either by a 
deposit of money or of a bond with sufficient sureties approved by 
a certain officer, and in each case the amount to be determined in the 
manner named in the statute, is made a condition precedent to the 
right of the corporation to enter into possession to construct its 
road ; and an entry for such purpose without the performance of such 
conditions will render it a trespasser, and its right of temporary 


occupation ceases.t 


1 Dimmick v. Broadhead, 75 Penn. St. 
464; New York Central R. R. Co., in re, 
60 N. Y. 116 ; Shute o. Chicago, &c. R. R. 
Co., 26 Til. 436; Curtis o, St. Paul, &. 
R. R. Co., 21 Minn. 497; Bohlman ve. 
Green Bay, &. R.R. Co., 30 Wis. 105; 
Frees v. Southern Penn. R. R. Co., 85 Penn. 
St. 78 ; Kennedy v. Milwaukee, &. R. R. 
Co., 22 id. 581; Avery v. Fox, 1 Abb. 
(U, S.) 246 ; Fox v. Western Pacific R. R. 
Co., $1 Cal. 538 ; Wadham v. Lackawanna, 
&c. R. BR. Co., 42 Penn. St. 503; Powers 
v. Bears, 12 Wis. 213; Gray o. St. Paul, 
&c. R. R. Co., 18 Minn. $15; Warren »v. 
St. Paul, &c. R. R. Co., 18 Minn. 384; 
Weir v. St. Paul, &c. R. R. Co., 18 Minn. 
155; Raleigh, &c. R. R. Co. v. Davis, 2 
D. & B. (N. C.) 451. In Chambers ». 
Cincinnati, &. R. R. Co., 10 Am. & Eng. 
R. R. Cas, (Ga. ) 377, Speer, J., says: ‘It 
is a primary requisite in the appropriation 
of lands for public purposes, that cumpen- 
sation shall be made therefor; and this 
compensation must be pecuniary in its 
character because it is in the nature of 
& payment for the compulsory purchase. 
Cooley Const. Lint. 699. It amounts to 
nothing more than a power to oblige him 
to sell and convey when the public neces- 
sities require it. The time when the com- 
pensation must be made may depend upon 
the peculiar constitutional provisions of 
the State. In some of the States by ex- 
press constitutional direction compensa- 
tion must be made before the property is 
taken. It is true private property may 
be entered upon and temporarily occupied 
for the purpose of a survey and other in- 
cipient proceedings, with a view of deter- 
mining whether the public needs require 
the appropriation or not, and if so, what 
the proper location shall be; when, how- 


Indeed, under such circumstances, unless all the 


ever, the land has been viewed, and it is 
determined to appropriate it, the question 
of compensation is to be considered. 
When private property is sought to be 
appropriated by a private corporation, act- 
ing under the authority of the State, it is 
certainly proper, and it has sometimes been 
questioned whether it is not absolutely 
essential even in the absence of constitu- 
tional provision, that payment be actually 
made before the owner could be divested 
of his freehold. Chancellor Kent haa 
expressed the opinion that compensation 
and appropriation should be concurrent. 
He says: ‘The settled and fundamental 
doctrine is that goverument has no right 
to take private property for public uses 
without giving just compensation, and 
it seems to be necessarily implied that the 
indemnity should in cases which will ad- 
mit of it be previously and equitably 
ascertained, and ready for reception con- 
currently in point of time with the actual 
exercise of the right of eminent domain.’ 
2 Kent, 339, note. While this is not an in- 
flexible rule, yet it is so just and reason- 
able that statutory provisions for taking 
private property very generally make pay- 
ment precede or accompany the appropria- 
tion, and by several of the State Constitu- 
tiona this is expressly required. The 
Constitution of Florida provides that pri- 
vate property shall not be taken or applied 
to public use, unless just compensation be 
first made therefor. So likewise are found 
similar provisions in the Constitutions of 
Colorado, of Georgia, Iowa, Kansas, Ken- 
tucky, Maryland, Minnesota, Mississippi, 
Missouri, Nevada, Ohio, Pennsylvania, 
The Constitutions of Indiana and Oregon 
require compensation to be first made, 


except when the property is appropriated 
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conditions imposed upon the corporation by the statute, are com- 
plied with, the land-owner is entitled to possession, and may obtain 


by the State. It would be an unwise and 
unjust rule to deprive the owner of 
his property and turn him over to an 
action at law against a corporation which 
may or may bot prove responsible, and to 
a judgment of uncertain efficacy. The 
consequences would be in some cases the 
party might lose his estate without re- 
dress, in violation of the inflexible maxim 
upon which his right is based. The land 
should either be his or he should be paid 
for it. Whenever, therefore, the public 
locates the public work and declares the ap- 
ptopriation, the owner becomes absolutely 
entitled to the compensation. In some 
of the States it is held, ‘If @ street is 
legally established over the land of an in- 
dividual, he is entitled to demand pay- 
ment for his damages without waiting for 
the street to be opened,’ — as in Pennsyl- 
vania, Maryland, Massachusetts, Iowa, 
Illinois, and New Hampshire. And if 
a railway line is located across his land 
and damages are appraised, his right to 
payment is complete before exclusive entry 
and occupancy. In the case of Young ». 
McKensie, 3 Ga. 45, Judge WARNER says : 
‘We do not intend to say that the com- 
pany could not have entered on the land 
and made the necessary survey and ex- 
amination of the premises under the au- 
thority of the legislature, but we do intend 
to say that the company had no authority 
to appropriate the private property of the 
defendants for the permanent and exclu- 
sive use of the company, until just com- 
pensation has first been made therefor in 
the manner pointed out by the charter. 
See also 3 Ga, 388, In the case of Rome 
v. Perkins, 80 Ga. 164, this court held : 
‘The owner of land is entitled to just 
compensation before it can be taken for 
public nse.’ In that case the court hold 
impliedly that, the landholder could have 
enjoined the corporation from taking his 
ploperty until compensation made, or he 
might recover by suit in trespass its value. 
The remedy by injunction to restrain one 
who seeks to enter upon and build upon 
the right of way before compensation paid, 
is also recognized by this court in the case 
of Gammage ». Georgia Southern R. R. 


Co., 65 Ga. 614. But we need look no 
further in support of this complainant's 
right to this injunction against the re- 
spondents than to our own constitutional 
provision contained in art. i., sec. iii, 
part i.: ‘Private property shall not Le 
taken or damaged for public parposes, 
without just and adequate compensation 
being first paid.’ The framers of this 
instrument, taught by the sad experience 
of many whose property had been taken 
for public purposes, and who in vain have 
sought redress in the courts, owing to the 
insolvency of the companies, threw this 
shield around every property-holder, that 
no one should take or appropriate his 
property for a public use until just and 
adequate compensation being ‘first paid.’ 
All that the legislature can do is to oblige 
the owner to slienate his possessions for 
a reasonable price for public use, — buat 
then the Constitution interposes its pro- 
tective shield and affixes the condition that 
the owner receive first ‘jnst and adequate 
compensation.” We can see no other con- 
struction to give to this clear and plain 
requirement of the fundamental law. We 
have neither authority nor desire to 
emasculate its clear and intelligent mean- 
ing by a construction which would be 
hostile to its justice and inconsistent with 
its terms. We have nothing to do with 
the inconveniences or embarrassments such 
a construction may entail. It is one of 
the great bulwarks created for security to 
property against legislative action, deeply 
imbedded in this bill of rights, which 
the aggrandizing spirit of the age is so 
prone to invade. If the respondent below 
seeks an appeal to the courts against what 
he deems to be an unjust and excessive 
assessment by the appraisers, let him 
abide until the result is known, pay first 
the just and adequate compensation fi- 
nally awarded, and then no constitutional 
barrier will stand against his entry and 
occupancy on the lands for the purposes 
for which it was condemned.” In Wag- 
ner 0. New York, Chicago, &. R. R. 
Co., 88 Ohio St. 82, it was held that in 
proceedings by a corporation to appropri- 
ate private property, there must be @ 
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it by an action of ejectment,! or a court of equity in a proper case 
will enjoin the corporation from continuing in possession? In refer- 


judgment confirming the verdict of the 
jury, before the corporation is eutitled, by 
a deposit of the amount of such verdict, 
to possession of the property appropriated. 
An act sathorizing telegraph companies to 
construct their lines upon the right of way 
of railroad companies, was held to be 
unconstitutional, in failing to provide any 
compulsory process, to enforce payment 
of just compensation for the property 
taken. Southwestem R. R. Co. 2. 
Southern, &c. Tel. Co., 46 Ga. 48. The 
legislature cannot constitutionally deprive 
an individual of the advantages of a stream 
of water in its natural flow over his Jands, 
or create an easement in his land of the 
right to overflow, —as by letting a cor- 
poration erect a wing-dam causing back 
flowage, etc., — without providing com- 
pensation for the injury. Trenton Water- 
Power Co. v. Reff, 36 N. J. L. 385. The 
right to use the water of a stream is prop- 
erty, as much under protection of the 
constitution as is the land on which it 
flows; and a provision of a corporate 
charter, giving the corporation power to 
take such water for manufacturing pur- 
poses, without compensation to others 
who are already using it for similar pur- 
poses, is unconstitutional. Harding »v. 
Stamford Water Co., 41 Conn. 87. The 
right to compensation for injuries inflicted 


1 Graham v. Columbus, &c. R. R. Co., 
27 Ind. 260; Cox v. Louisville, &. BR. R. 
Co,, 48 id. 178; Daniels v. Chicago, &c. 
R R. Co., 41 Iowa, 58; Pearson v. John- 
son, 54 Miss. 259; Levering v. Philadel- 
phia, &c. R. R. Co., 8 W. & 3, (Penn.) 
459 ; St. Joseph, &c. R. R. Co. v. Callen- 
dar, 18 Kan. 496; McClinton »v. Pitts- 
borgh, &c. R. R. Co., 66 Penn. St. 404 ; 
Wilmington, &. R R. Co. v, High, 89 Penn. 
St. 282; Chicago, &c. R. R. Co. v. Hopkins, 
90 Ill. 316 ; Smith v. Chicago, &. R. R. 
Co., 67 id. 191; Conger v. Burlington, &c. 
R. R. Co., 41 Iowa, 419; Carpenter ». St. 
Louis, R. R. Co., 24 N. Y. 655 ; Harring- 
ton v. St. Paul, &c. R. R. Co., 17 Minn, 
215; Halbert v. St. Louis, &c. R. BR. Co., 
45 Iowa, 23. 


on private property by the appropriation 
of the street to a public use, — as a rail- 
road — not contemplated when it was 
opened and dedicated as a highway for 
ordinary travel, is in no wise affected by the 
question whether the city authorities did, 
or did not consent to such appropriation. 
Southern Pacific R. R. Co. o. Reed, 41 
Cal. 256. Compensation is only necessary 
when private property is to be taken. Thus, 
as the lands lying under navigable waters 
within New Jersey belong absolutely to 
the State, an act of the legislature, author- 
izing the construction of a bridge over 
a navigable river, gives authority to ap- 
propriate the lands under water, belong- 
ing to the State, without compensation. 
When the State authorizes a corporation 
or an individual to build roads or bridges 
upon its own property, inasmuch as the 
duty to be performed is that of the sove- 
reign delegated to a citizen, the right to 
proceed without compensation is implied. 
Pennsylvania R. R. Co. ». New York, &. 
R. R. Co., 28 N. J. Eq. 157. 80, the 
legislature may authorize the construction 
of a public work which will interfere 
with the enjoyment of a public right 
of navigation, without providing for com- 
pensation for the injury. Sugar Refining 
Co. », Mayor, &. of Jersey City, 26 N. J. 
Eq. 247. The owner of land, who stands 


2 Evans v. Missouri, &c. R. R. Co., 64 
Mo. 453 ; Browning v. Camden, &c, R. RB. 
Co., 4N. J. Eq. 47; Penrice v. Wallis, 37 
Miss, 172; White v. Nashville, &c. R. R. 
Co., 7 Heisk. (Tenn.) 518; Morris & 
Essex R. R. Co. v, Hudson Tunnel R. R. 
Co., 25 N. J. Eq. 384; Sidener v. Norris- 
town, &. T. Co., 23 Ind. 628; Hender- 
son v, N, Y. Central R. R. Co., 78 N. Y. 
423 ; Richards v. Des Moines Valley R. R. 
Co., 18 Towa, 269; New Central Co. o. 
Gcorge’s Creek Coal & Iron Co., 37 Md. 
$57; Diedrich v. Northwestern Union 
R. R. Co., 88 Wis, 219; Norristown, &. 
T. Co. v. Burket, 26 Ind. 58; Northern 
Pacific R. R. Co. v. Burlington, &c. R. R. 
Co., 2 McCrary (U. 8. C. C.), 208, 
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ence to the entry of a railway company to construct its road, it must 
be remembered that the decision of the question must depend en- 
tirely upon the provisions of the State constitution and the statute. 
Because, as previously stated, if the statute provides a sure and 
effectual remedy through which the landowner may recover the 
damages, it may authorize an entry without the damages being either 
paid or secured. Thus in Kansas! it is held that the legislature, in 


hy, without objection, and sees a public 
railroad constructed over it, cannot, after 
the road is completed, or large expendi- 
tures have been made thereon upon the 
faith of his apparent acquiescence, reclaim 
the land, or enjoin its use by the railroad 
company. In such case there can only 
remain to the owner a right of compensa- 
tion. Goodin v. Cincinnati, &c. Canal 
Co., 18 Ohio St. 169. A squatter, one 
who is merely in possession of land with- 
out title or interest, cannot recover dam- 
ages on the taking of the land for the 
uses of a railroad company. Rosa v. Mis- 
souri, &c. RK. R. Co., 18 Kan. 124. An 
attempt to enter upon and take permanent 
posseasion of land of an individual for 
public use, without the assent of the 
owner, and without the damages having 
been first ascertained, and paid or tendered 
to him, is, or would, if consummated, be 
in the nature of an irreparable injury, for 
the prevention of which the writ of injunc- 
tion constitutes the proper remedy, and 
should, unless some peculiar reasons be 
shown for denying it, be issued when 
applied for in due form by the party 
whose constitutional righta are thus un- 
lawfully invaded or threatened to be. 
Bohlman v. Green Bay, &. R. R. Co., 30 
Wis. 105. As the payment of compensa- 
tion to the land-owner, or a deposit for 
him of the amount in money, is a condi- 
tion precedent, under Kan. Const. art. 12, 
§ 14, to the appropriation of the property 
for public use, an injunction lies to re- 
strain a corporation, public or private, 
from proceeding to take possession without 
making such payment or deposit, if there 
is a probability of irreparable injury. 
Eidemiller », Wyandotte City, 2 Dill. 
(U. 8. C. C.) 376. Although a statutory 
grant of authority to a company to take 
lands contains a proviso that they shall 
not take possession until they have paid or 


tendered the compensation assessed, yet 
if the company bas lawfully obtained pos- 
session, pending an appeal from the assess 
ment, a court of equity will not enjoin 
them from constructing their works on the 
ground that the question of the amount 
of compensation is yet in suspense. 
Cooper v. Chester R. R. Co., 19 N. J. 
Eq. 199. Where upon the hearing of a rule 
to show cause why an injunction should 
not issue to restrain the defendants from 
building their railroad on the shore of the 
Passaic river, in which the tide ebbs and 
flows, in front of the complainant’s lands, 
until cgmpensation should be made in the 
manner prescribed by law, the complain- 
ant claimed as shore-owner by adjacency; 
also under the wharf act of New Jersey, 
of March 18, 1851, (Nix. Dig. 871), it 
was held that the injunction shonld be 
refused, on the grounds that the right 
claimed by the complainant was doubtful, 
and depended upon a question not yet 
settled by the courts of the State, and 
that there was no evidence that the com- 
plainant had not sufficient access to his 
lands by a road in the rear or on the side. 
N. J. Chan. 1869; Stevens v. Paterson, 
&. R. R. Co., 20 N. J. Eq. 126. Any 
peculiar benefit to the owner of lands 
taken for a public improvement, which 
is derived from such an improvement, in 
respect of which he may lawfully be com- 
pelled to contribute towards the costs and 
expenses, may be taken as part of his com- 
pensation for lands taken; and the legis- 
lature may constitutionally provide that 
the assessment for benefits may be set off 
in an action by the owner to recover the 
assessment for the damages for the taking 
of lands. 1875, Loweree v. Newark, 38 
N. J. L. 151, 

1 Shearer v, Commissioners, 18 Kan. 
145. In Perkins v. Maine Centra] R. R. 
Co., 72 Me. 95, it was held that a railroad 
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providing for the taking of private property for public uses may also 
prescribe the manner in which compensation therefor shall be made, 
and, if such manner is free from any unreasonable requirements, may 
provide that a failure to seek compensation in that manner shall be 
deemed an absolute waiver of all claims therefor. And in New 
Hampshire it is held that such statutes are not unconstitutional, 
because they do not require an assessment of damages, and payment 
or tender of the sum assessed, before the entry upon and injury to 
_ lands therein authorized, nor provide for a definite and certain fund 
to secure the payment of compensation, provided the remedy given 
is effectual and prompt.! In some of the States the constitution 
makes payment or tender of the damages a condition precedent to an 
entry,? and in others the statute makes such provision, when the 
constitution itself is silent in reference thereto,? while in other 
States the courts hold that this is essential even though the consti- 
tution of the State does not in express terms so provide In some 
of the States, the corporation alone can bring proceedings to have 
the damages assessed, while in others the remedy is open to both 
parties, and in some it is provided that if the land-owner does not 
. bring proceedings within a certain time his remedy shall be barred, 
and this limitation is held to be constitutional 

Sxc. 247. Mode of ascertaining Damage: Notice. — The legislature 
may and does provide the mode in which the damage shall be 
ascertained, but it has no power to assess the damage itself, and as 


location can never become legal except by 
a deed, a payment of land damages, or 
prescription. In this case the court held 
that while the lapse of six years from the 
time when an action for land damages ac- 
crued might, unexplained, constitute a 
waiver of damages, yet, that, where circum- 
stances show that there has been no waiver 
in fact, and no title has been acquired by 
prescription, a simple lapse of time would 
not bar the land-owner’s right to bring 
suit against the company for en obstruction 
which amounts to a continuous trespass, 
although the recovery of damages must be 
limtled to siz years next preceding the dats 
of the writ, See also Rusch v. Milwaukee, 
&c. BR. BR. Oo., 54 Wis. 186, where it was 
held that the mere failore of a Jand-owner 
to order a railroad company off from his 
land, or to bring his action against it as 
a trespasser. until near the end of the 


statutory period of limitation, will not 
operate as a consent to its occupation and 
use of the land. 

1 Orr v. Quimby, 54 N. H. 590. 

® Hibbs v, Chicago, &. R. R. Co., 89 
Iowa, 340; Pearson v. Johnson, 54 Miss. 
259; Doughty v. Somerville, &. R. R. 
Co., 7 N. J. Eq. 51; Teick v. Carver 
County, 11 Minn. 292 ; Aurora, &. R. R. 
Co. ». Miller, 56 Ind. 88. 

* McAulay v. Western Vt. R. R. Co., 
83 Vt. 311; Marion, &. R. R. Co. 2, 
Ward, 9 Ind. 123. 

# Patterson v. Chicago, &. R. R. Co., 
75 1. In Jamaica, &&. Plank-Road Co. 
v. Manhattan Beach R. R. Co., 25 Hun 
(N. Y.), 585, it was held that where the 
property or franchise of another corpora- 
tion is condemned, the damages must be 
assessed and paid before possession can be 
taken. 
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we have seen, the mode so provided is exclusive of all other reme- 
dies. A board of commissioners, viewers, appraisers, or some tribu- 
nal with competent powers is established to assess the damages, 
from whose decision, usually, an appeal is permitted to some court 
of general jurisdiction. The tribunal established by the statute 
may not only view the premises, but also hear evidence upon the 
question of damage. Being a special tribunal, they have no powers 
other than those specially conferred upon them by the statute, and any 
act of theirs in excess of such powers, is void. It is held that a 
jury trial in cases of this character is not required under the Consti- 
tution, inasmuch as there are no issues of fact, as to the necessity of 
taking the land, etc., but only questions relating to the damages for 
the taking,'! — although in some of the States it is held to be a judi- 
cial inquiry, and one in which either party is entitled toa jury. In 
any event, the tribunal must be an impartial one, although neither 
party can object that some of the persons appointed had an interest 
favorable to him® In some of the States provision is made for a 
sheriff's jury. But it will not be practicable to enter into details 
upon these matters, as they are purely local and depend upon the 


statutory provisions of each State. In the bringing of proceedings, - 


the statute requirements must be strictly complied with, and the 
statutory methods must be pursued. In some of the States, the 
company only can bring proceedings, and in that case they must be 
brought within a reasonable time after entry, or it becomes a tres- 
passer ; while in other States either party may avail itself of the 
remedy, aud in such case, if the period within which the proceed- 


1 Lake Erie, &. R. R. Co. v. Heath, 
9 Ind. 558 ; Bruggerman »v. True, 25 Minn. 
128; Pennsylvania R. R. Co, v. Lutheran 
Congregation, 58 Penn. St. 445; Bona- 
parte v. Camden & Amboy R. R. Co, 
1 Baldw. (U.S. C. C.) 205; Beekman v. 
Saratoga, &. R. R. Co., 8 Paige (N. Y.), 
45; Ames v. Lake Superior, &c. R. R. 
Co., 21 Minn. 241 ; Whiteman v. Wilming- 
ton, &. R. R. Co., 2 Harr. (Del.) 514; 
Houston, &c. R. R. Co. v. Milburn, 84 
Tex. 224 ; In re Mount Washington Road, 
$5 N.H. 184; Buffalo Bayou, &. R. R. 
Co. «. Ferris, 26 Tex. 588; Raleigh, &c. 
R. R. Co. v. Davis, 2D & B. (N. C.) 451; 
Louisiana, &c, Plank-Road Co. v, Pickett, 
25 Mo. 535; Dronberger v. Reed, 11 Ind. 
420; Kramor v, Cleveland, &c. R. R.Co., 
5 Ohio St. 140. 


® Cook v. South Park Comm'rs, 6) Ill. 
115 ; Louisville, &c. R. R. Co. v. Dryden, 
89 Ind. 398; Isam v. Mississippi Central 
R. R. Co., 36 Miss. 800. In some cases 
the statute provides fore jury, in which 
case twelve persons are required. Lamb 
v. Stone, 4 Ohio St.; Chicago, &. RR. 
Co. v. Sanford, 283 Mich. 418; but the 
legislature may provide a less number, 
and algo that a majority shall prevail. 
Cruger v. Hudson River R. R. Co., 12 
N.Y. 190. 

® Strang v. Beloit, &c. R. R. Co., 16 
Wis. 685; Powers v. Bear, 12 id. 218; 
Ames v. Lake Superior, &. R. R. Co, 
ante; People v. Michigan Southern R. R. 
Co., 3 Mich. 496, 


e * 
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ings shall be brought is limited, unless the land-owner brings pro- 
ceedings within that period, his remedy is lost. These proceedings 
are regarded as being in the nature of a suit at law, and where they 
arise between citizens of different States they are removable into 
the national court.) 

Generally the statute requires that notice shall ‘be given to the 
parties in interest of an application for the appointment of ap- 
praisers, etc., as well as of the time when, and place where they 
will meet to hear the parties, and also the kind of notice which 
shall be given; and even if the statute makes no such provision, 
there is no question but that the courts may direct that reasonable 
notice shall be given ;?.as it cannot be said that a man’s property 


1 Boom Co. v. Patterson, 98 U. 8. 403. 

2 In Polly v. Saratoga, &. R. R. Co., 
9 Barb. (N. Y.) 441. The service of the 
notice of a motion for confirmation is only 
a step in the proceedings, and a matter of 
practice. The fsilure to give it will not 
deprive the court of the jurisdiction al- 
ready acquired, or render the order liable 
to be attacked collaterally. Allen v. Utica, 
Ithaca and Elmira R. R. Co., 15 Hun 
(N. Y.), 80. Jurisdiction to appoint com- 
missioners of appraisal cannot be conferred 
by notice served only on a person who is 
im no way connected with the land-owner, 
and has only gone on the land to receive 
service by collusion with those interested 
in the condemnation. Dunlap v. Toledo, 
Ann Arbor, & Grand Trunk R. R. Co., 
46 Mich., 190. In Virginia it is held that 
the general atatute relating to corporations 
confers no jurisdiction on a county court 
to take or appropriate land or other prop- 
erty of individuals or corporations for a 
railway company. Its only jurisdiction 
in such a case is to appoint commissioners 
to ascertain and report what compensation 
and damages the owner of the property is 
entitled to receive where he and the com- 
pany cannot agree upon the question, and 
to determine what shall be a just compen- 
sation, upon the payment of which the 
statnte vests the fee-simple title of the 
property in the company. Alexandria & 
Fredericksburg R. R. Co. v, Alexandria 
& Washington R. R. Co., 75 Va, 780. 
In West Virginia it is held that the cir- 
enit court has no jurisdiction in s case 
where a railway company seeks to condemn 


lands, the jurisdiction in such cases being 
coufined to the county court. Chesapeake 
& Ohio R, R. Co. v. Hoard, 16 West Va., 
270 ; Chesapeake, &. R. R. Co. v, Patton, 
9 ib., 648. An accurate description of the 
land is essential to the validity of the pro- 
ceedings. New York Central & Hudson 
River R. R. Co., in re, 90 N. Y., $42. 
All interested parties must be notified or 
the proceedings will be invalid. Morgan's 
La. & Tex. R. RB. Co, v. Bourdier, 1 Mc- 
Gloin (La.), 232; Peoria & Rock Island 
R. R. Co. », Warner, 61 Ill., 52. Where 
a judgment, purporting to be a judgment 
for the condemnation of the right of way 
for a railway company, is rendered againat 
the company, and it dues not appear that 
the condemnation proceedings were inati- 
tuted by it, or that the company was a 
party to them, or even that tt had any no- 
tice of them, and no summons was served 
upon the railway company, it was held that 
such judgment is void. Junction City & 
Fort Kearney R. R. Co. v. Silver, 27 Kans., 
741. In IIbinois, under the statute, the 
circuit and county courts are held to be 
always open for proceedings to condemn 
land for right of way ; and when the sum- 
mons is quashed, the court may order an 
alias summons returnable in vacation ; and 
when so issued and served ten days before 
the return day, the court will acquire 
jurisdiction to assess the compensation to 
be paid for the right of way. Leibengut 
v. Louisville, New Albany, & St. Louis 
R. R. Co., 108 1ll., 431. Where service 
is had upon the land-owner, but not ten 
days before the day set by the judge for 
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has been taken by due process of law, where he has had no oppor- 
tunity to be heard upon the question of compensation; and in New 


the hearing of a petition presented in va- 
cation, the service, thongh not in time for 
the purposes of a trial, will give the court 
jurisdiction of the person of the defendant, 
and the petition gives jurisdiction of the 
subject matter and of the person of the 
petitioner, and the court will have the 
power to continue the cause, and such a 
continuance will not abate the proceeding. 
Bowman v. Venice & Carondelet R. BR. 
Co., 102 IIL, 472 But notice sent by 
mail to an improper address confers no 
jurisdiction. Morgan v, Chicago & North- 
eastern R. R. Co., 36 Mich., 428. The 
plaintiff's premises being injuriously af- 
fected by the works of ‘‘The Blackburn 
Railway Company,” he served the secre- 
tary, at its office, with a notice containing 
the particulars required by statute, but 
addressed to ‘‘The Blackburn & Clitheroe 
Railway Co;" and it was held that the 
notice was sufficient. Eastham v. Black- 
burn Ry. Co., 9 Exchq. 758. In Maine 
the jurisdiction of the railway commis- 
sioners being given by statute, and the 
petition presented to them being the foun- 
dation of their action, they obtain juris- 
diction only when the petition presents a 
case within the provisions of the statute, 
Spofford v. Bucksport & Bangor R. R. Co., 
66 Me., 26. If the statute has determined 
specifically what facts must appear on the 
face of the petition, the court or judge can- 
not take any action until a petition is filed 
containing the statutory requirements ; for 
it is by the petition jurisdiction is ob- 
tained of the subject matter. Smith », 
Chicago & Western Indiana R. R. Co., 
105 Til. 511. Allegations set out in the 
petition for the appointment of commis- 
sioners that the owner has refused to re- 
linquish the land or to make a volun- 
tary conveyance of it, and that he received 
five days’ notice previous to the presenta- 
tion, state facts sufficient to give the court 
juviediction of the pereon of the owner 
and of the subject matter of the proceed- 
ing. Quayle v. Missouri, Kansas, & Texas 
R. R. Co., 68 Mo. 465. In New Jersey 
on an application for the appointment of 
commissioners to condemn lands, when a 
petition duly verified is presented to the 


judge, making a prima facie case, with due 
proof of notice, the appointment should be 
made as a matter of course. ll uncertain 
and debatable questions should be certified 
to the Supreme Court. State v. Hudson 
Tunnel R. B. Co., 88 N. J. Law, 548. 
In proceedings by a railway company to 
acquire title to lands under the water of 
the Hudson river which had been granted 
by the State to the owners of the uplands, 
the petition contained an offer on the 
part of the company to construct a draw- 
bridge to give access from the river to the 
docks of the land-owners. After an order 
had been made and appealed from appoint- 
ing commissioners on application of the 
coropany, an order was granted, giving it 
leave to withdraw the offer, and to amend 
the petition accordingly. It was held that 
the court had no power to eo amend the 
petition ; that no such power was given by 
the provision of the general railroad act, 
which authorizes the correction of “any 
defect or informality.” New York’ & West 
Shore R.R. Co., in re, 89 N. Y., 458; 8.¢. 27 
Hun (N. Y.), 57. In a proceeding by the 
land-owner for the assessment of damages 
against a railway company which had con- 
structed its line across his farm, the appli- 
cation particularly described the whole 
tract of land; but that part of it occupied 
by the defendant’s railway was described 
as “‘extending diagonally through said 
tract of land, from a point near the north- 
east corner to a point near the southwest 
corner.” It was held that the description 
was fatally defective on demurrer. Indi- 
anapolis & Vincennes R. R. Co. v, New- 
som, 54 Ind., 121. <A railway company 
gave a bond to plaintiff to secure the pay- 
ment of damages which the plaintiff might 
sustain by reason of the location of the 
tailway through his farm. On the back 
of the bond was a stipulation that if, 
from any cause, the quantity of land and 
fencing through the property required by 
the location of the road, as at present 
located, should be changed or lessened, 
a stated deduction should be made from 
the face of the bond. In debt upon the 
bond, the company offered to prove that 
the land actually taken for its line was 
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York it has been held that a statute which provides for the taking 
of a person’s property for public purposes, without providing for 


notice to him, would be unconstitutional! 


materially lessened from the quantity . 


named in a draft annexed to the bond. 
This evidence was rejected by the court 
below, but it was held that it should have 
been admitted Wilmington & Reading 
R. R. Co. v. High, 89 Penn. St. 282; Curran 
wv. Shattuck, 24 Cal. 427 ; Whitcher v. Ben- 
ton, 48 N. H. 157; Dickey v. Tennison, 
27 Mo. 873; Mo. River, &. R. R. Co. ». 
Shepard, 9 Kans. 647 ; Baltimore v. Grand 
Lodge, 44 Md. 436; State v. Orange, 32 
N. J. L. 49; Peoria R. R. Co. v. Warner, 
61 1). 52; Robinson v. Mothwick, 5 Neb. 
252; Stanford »v. Worn, 27 Cal. 171; 
State v. Anderson, 39 Iowa, 274; Pea- 
body v. Sweet, 3 Ind. 514; Molitt ». 
Keenan, 22 Ala. 484; Comm'rs Court ¢. 
Bowie, 34 Ala. 461. 

1 In Stuart vr. Palmer, 74 N. Y. 183, 
the court say: ‘‘ The constitutional require- 
ment of due process of law, extends to 
administrative and executive, as well as 
judicial proceedings.” Johnson v. Joliet, 
&c. R. R. Co., 23 Ill. 202. But see Swan 
». Willianis, 2 Mich. 427, where it was 
held that an act authorizing the taking of 
land which failed to provide for notice to 
the owners, was not unconstitutional for 
that reason alone, as the courts could order 
notice to be given, and would infer that 
the legislature intended that a reasonable 
notice should be given. But when the act 
excludes such an inference, it would be 
clearly unconstitutional and void, and an 
attempt to exercise the power without 
notice would be, illegal. In Baltimore & 
Ohio R. R. Co. v. Pittsburgh, Wheeling, & 
Ky. R. R. Co., 17 W. Va. 812, it was 
held that the court in condemnation cases 
has under the statute jurisdiction of the 
subject matter and parties; and its judg- 
ments, unless reversed in some appellate 
proceeding, would therefore be conclu- 
sive upon the parties ; and independent of 
statutory proceedings a judgment of a 
court of competent jurisdiction in such 
proceedings is as conclusive upon the par- 
ties thereto as any other judgment. 
But before the court can enter judgment 
upon an application made to appropriate 


Therefore, whether the 


land to public use, the owner of the land 
must have notice of such application ; but 
at whatever stage of the proceedings the 
owner of the land is notified to appear, 
after such notice he has the right to con- 
test the appropriation of his land to the 
petitioner's use, Wherea statute author- 
izeaa legal proceeding against any one, 
and does not expressly provide for notice 
to be given, it is implied that an oppor- 
tunity shall be offered him to appear in 
defence of his rights, unless the contrary 
clearly appears. In legal proceedings, where 
actual service cannot be had on the defen- 
dant, constructive service, if authorized by 
statute, will be regarded as ‘‘due process 
of law.” When the use for which private 
property is appropriated is public, and the 
legislature has acted upon the question, 
the expediency or necessity of appropriat- 
ing any particular property is not a sub- 
ject of judicial cognizance. The property 
may be appropriated by an act of the leg- 
islature, or the power of appropriating it 
may be delegated to private corporations, 
to be exercised by them in the execution 
of works in which the public is interested. 
But when the sovereign power attaches 
conditions to the exercise of the right of 
eminent domain, the inquiry whether the 
conditions have been observed is a matter 
of judicial cognizance. Where the statute 
in condemnation proceedings does not de- 
clare that the judgment shall be final, 
the judgment of the inferior court must 
stand as all other judgments, and the ag- 
grieved party is entitled to the benefitof the 
general law regulating writs of error and 
supersedeas, While objections to the tak- 
ing or condemnation of the land may be 
raised by exceptions to the commissioner's 
report, yet it is a practice that should be 
discouraged. The first question to be de- 
cided is: Shall the land be condemned for 
the use of the petitioner? And it is the 
better practice to determine this question 
before the commissioners to assesa value 
are appointed. In settling this question 
while it may be done without formal plead- 
ing, yet there can be no irregularity in 
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statute makes provision for notice or not, it has been held that it will 
—especially where an appeal is allowed, or the commissioners are 


raising the objections to the condermnation 
by proper pleas, as it thus states the de- 
fence with legal precision. While a jury 
on the question of the appropriation of 
the land is not required by the statute, 
yet under section 5 of chapter 181 of the 
Code, the court was authorized to direct 
that the issues be tried bya jury. As the 
party seeking the appropriation of the 
land has the affirmative of the issues upon 
the right to take it, auch party is enti- 
tled to open and conclude the argument to 
the jury on that question. In these pro- 
ceedings a juror is not incompetent be- 
cause he is a citizen of the county in 
which the land is, and liable to the 
county levies, thongh the county may be 
interested in the suit. It is no obstacle 
in the way of the appropriation of land 
owned by one railroad company to the use 
of another, that merely to prevent its con- 
demnation, the former has put the land to 
a use not necessary for the proper exercise 
of its franchise. The jury or court may 
find that a portion of the land sought to 
be condemned may be taken and the resi- 
due may not. Property belonging to a 
railroad company and not in actual use, 
neceasary to the proper exercise of the 
franchise thereof, may be taken for the pur- 
poses of another railroad under the gen- 
eral railroad law of the State. An express 
legislative enactment is generally required 
in order to take such property in use bya 
railroad company, except where the pro- 
posed appropriation would not destroy, or 
greatly injure, the franchise of the com- 
pany, or render it difficult to prosecute the 
object thereof. Private property can only 
be taken for a public use, and no more of 
such property can be taken than is neces- 
sary for such use, which must be deter- 
mined, when proper, from the statute on 
the subject and the facts appearing in the 
case, Upon a motion for a new trial in a 
condemnation case, as in any other case, 
evidence that is not relevant to any issue 
before the jury will not be considered by 
the court, Unless the owner of the land 
who is before the court in some form de- 
nies that the land sought to be condemned 
is neceasary for the use of the petitioner, he 


will be deemed in the appellate court to 
have waived any such objection to the 
condemnation. A small portion of the 
buttress of a bridge, belonging to one 
railroad company and not necessary to the 
support of the bridge and to the exercise 
of the franchise of the company, may be 
taken for the use of another railroad com- 
pany. Where a State constitution pro- 
vides that private property shall not te 
taken for public use without just compen- 
sation, the damage to the residue of the 
tract, where a part is taken, is an element 
of damage to be considered by the com- 
missioners or jury, as the case may be. 
The facts upon which a petitioner bases 
his right to the removal of a case from a 
State to a Federal court must be made to 
appear to the satisfaction of the court, be- 
fore the order of removal can be made. 
The petition becomes a part of the record 
and should state facts which, taken in 
connection with such as already appear, 
entitle the petitioner to a removal of the 
case. With the question of the appropri- 
ation of the land sought to be taken, the 
United State: government,—a separate sov- 
ereignty, — unless it is the party seeking 
the condemnation, has nothing todd. A 
foreign corporation cannot in the courts of 
the United States condemn the land of a 
citizen of a State for the use of such corpo- 
ration ; and if the Federal courts have not 
original jurisdiction for such purposes, a 
proceeding of that kind instituted in a 
State court cannot be removed to the Fed- 
eral courts, because the Federal courts can 
under no circumstances have jurisdiction 
of such a case. A railroad corporation 
may have an existence in more than one 
State, if chartered or licensed to build its 
road and do business in more than one. 
The Baltimore & Ohio Railroad Company 
is a domestic corporation in the State of 
West Virginia, and as such liable to be 
sued here. When sued in the courts of 
this State by a citizen thereof, such suit 
cannot be removed to the Circuit Court of 
the United States, as that court has no 
jurisdiction of such o case. Whether a 
repealing act shall have the effect to arrest 
proceedings in pending cases depends upon 
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empowered to hear evidence, or the parties are required to attempt to 
agree on the damages — be presumed that it was intended that notice 
should be given ;! and the courts will usually order that the parties 
shall be notified before they will proceed? Of course, the legislature 
may provide what kind of notice shall be given, and having done so, 
the notice therein required must be given.® If the statute provides 


the intent of the legislature. That intent 
must be gathered from the action of the 
legislature itself, but not nevessarily from 
the repealing act alone ; but if it can be 
gathered from any act upon the same sub- 
ject passed by the legislature at the same 
session, that it was the legislative intent 
that pending actions or proceedings should 
be saved, it iy sufficient to effect. that pur- 


pose. 

1 Atlantic, &c. R. R. Co. ». Cumber- 
land Co. Comm'rs, 61 Me. 86; Swan 9. 
Williams, 2 Mich. 427 ; Dickey v. Tenni- 
son, 27 Mo. 873; Peoria R. R. Ca. ». 
Warner, 61 Ill. 52 ; Booneville ». Ormrod, 
26 Mo. 193; Skiuner v. Lake View Av. 
Co., 57 IL, 151; Johnson v. Joliet & Chi- 
cago R. R Co., 23 Ill. 102. The form 
of notice is not material. Doughty v. 
Somerville, &c. BR. R. Co, 21 N. J. L. 
442; Ross v. Elizabethtown, &c. R. R. 
Co., 20 id. 230. 

2 Swan v. Williams, ants. The notice 
should be such as to apprise the party of 
the nature of the application and the time 
and place when and where it is to be 
heard, and what property is intended to 
be taken. Van Wickle v. Camden, &«c., 
R. R. Co., 8 N. J. Eq. 162; Castor v. 
N. J. R. R. Co., 24 N. J. L. 780; Vail 
Morris, &. KR. R. Co., 21 id. 189; In 
New York Elevated R. R. Co., 70 
Y. 327 ; Reitenbaugh v. Cheater Valley 
R. Co., 21 Penn, St. 100; Quincy, &c. 
R. R. Co. v Kellogg, 54 Mo. 834; 
Quincy, &. R. R. Co. v. Taylor, 48 Mo. 
35. A warrant issued to a sheriff, com- 
manding him to sammon a jury to assess 
the compensation due, “if any,” to C., 
was held not to affect the validity of the 
warrant, or vary the duties of the jury. 
Regina ». Lancaster & Preston Ry. Oo., 6 
Q. B. 759. Upon an application to con- 
firm the report of commissioners appointed 
to appraise the damages cansed by the 


taking of land for railway purposes, the 


v. 

re 
N. 
R. 


court at special term has power to refuse 
to confirm the report and direct a rehear- 
ing, upon the application of a land-owner 
who shows that he has not received proper 
and adequate notice of the meetings of the 
commissioners, and that by reason thereof 
he has been absent therefrom. New York, 
Lackawanna, & Western R. BR. Co., in re, 
29 Hun (N. Y.), 602, Under a provision 
in a railway charter requiiing notice in 
condemnation proceedings to be given to 
‘*the persons interested,” a mortgagee of 
the lands condemned, if not notified, is 
not bound by the proceedings in condem- 
nation. Platt v. Bright, 29 N. J. Eq. 
128. Before the court can enter judgment 
upon an application made to appropriate 
land to public use, the owner of the land 
must have notice of such application ; but 
at whatever stage of the proceedings the 
owner is notified to appear, after such no- 
tice he has the right to contest the appropria- 
tion of hia land to the petitioner's use. 
Baltimore & Ohio R. R. Co. v. Pittsburgh, 
Wheeling, & Ky. R. R. Co., 17 W. Va. 
812; Tracy v. Elizabethtown, &. R. RB. 
Co., 80 Ky. 259, In Wisconsin, under the 
general railway act, the initiative in the 
exercise of the right of eminent domain 
belongs exclusively to the corporation. 
Sherman v. Milwaukee, Lake Shore, & 
Western R. R. Co., 40 Wis. 645. 

8 Warwick Institution v. Providence, 
12 R. I. 144; Norton v. Walkill Valley 
R. R, Co., 68 Barb. (N. Y.) 77; People 


v. Kinskern, 54 N. Y. 52; Morgan 2. 


Chicago, &c. R. R. Co., 36 Mich. 428; 
Chicago, &c. R. R. Co. v. Smith, 78 Ii. 
96; Hood »v. Finch, 8 Wis. 381; New 
Orleans, &c. R. R, Co. v. Frederic, 46 
Miss. 1; People v. Lockport, &&. R. RB. 
Co., 18 Hun (N. Y.), 211; Salem ». East: 
ern R. R. Co., 98 Mass. 481. The pro- 
ceeding is in rem, against the land, and 
the legislature may specify Aow notice 
shall be given, Weir v, St, Paul, &. 
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that notice shall be given, but does not prescribe the manner in 
which it shall be given, it will be presumed that personal notice 
was intended ;1 and where notice was served upon one of the parties 


R. R. Co., 18 Minn. 155 ; Missouri River, 
&c, R. R. Co. v. Shepard, 9 Kan. 647; 
New Orleans, &c. Kk. R. Co. » Hemphill, 
35 Miss. 17; Empire City Bank, in re, 18 
N. Y. 199; Cupp ». Seneca County, 19 
Ohio St. 173; Owners v. Albany, 15 
Wend. (N. Y.) 374. And the giving of 
such notice is a prerequisite to the exer- 
cise of the power. Jn re Long Island 
R. R. Co., 45 N. Y. 364. Thus, it may 
provide that it shall be given by advertise- 
ment even to resident owners. Polly ». 
Saratoga, &c. R. R. Co., 9 Barb. (N. Y.) 
449; Wilkin v, St. Paul, R. R. Co., 16 
Minn. 171. In the case of unknown 
owners, the only notice possible is con- 
structive notice, and it may be given by 
advertisement in newspapers, Secombe ». 
Milwaukee R. R., 2 Dill. (U. 8. CC.) 
469 ; Wilson v. Hathaway, 42 Iowa, 173; 
by posting, Hildreth v, Lowell, 11 Gray 
(Mass.), 845; Taylor v. Hampden, 18 
Pick. (Mass.) 309; or by mail, Crane +. 
Camp, 12 Conn. 464. Aud as constructive 
notice is a creature of statute, that notice 
may also be dispensed with. Johnson v. 
Joliet R. R., 23 Il). 202 ; Cowan v, Glover, 
8 A. K. Mar. (Ky.) 357. The statute 
may require service of personal notice on 
owners in actual occupancy ; and if not 
in actual occupancy, by publication. Hunt 
». Smith, 9 Kan. 187. In Wisconsin, the 
owner of the land proposed to be taken, 
when known and living within the city, 
should have personal notice of the time 
and place of the appointment of the jury, 
and when they will meet to view the 
premises, in order that he may object to 
the selection of any unfit person on the 
jury, and have a full opportunity to be 
heard before them on the question of 
necessity. The failure of a city charter to 
provide for such notice to resident owners 
renders tL2 proceedings void. Notice by 
advertisement may properly be given to 
non-resident owners, but not to resident 
owners, or those having tenants or resi- 
dent agents State v. Fond du Lac, 42 
Wis. 287. Where the statute requires 
service of notice personally on an agent 


of an owner residing in the State, or ona 
non-resident owner of land personally, 
wherever he may be, or by publication in 
a newspaper for six weeks, and by sending 
to the land-owner by mail, if known and 
non-resident, if his residence is known, 
a copy of the petition and notice of hear- 
ing, thirty days before the time of preseuta- 
tion, the record should show that there 
was no resident agent; and a service by 
mail on a non-resident owner would not 
be sufficient if the record was silent as to 
the existence or non-existence of a resident 
agent. Morgan v. Chicago, &&. R. R., 36 
Mich. 428. Notice by advertisement 
should be directed to the person by name, 
when known. If not known, he may be 
described as unknown. Chicago, &. R. R. 
Co. v. Smith, 78 Ill. 96. The posting of 
notices in public places is a proper means 
of bringing home notice to the owners of 
property. This notice must be given 
strictly according to the statutory require- 
ment, or else the proceedings will be void 
as to non-residents, Curran v. Shattuck, 
24 Cal. 427. If the statute does not 
require the proof of the posting to be in 
writing, the record declaring that such 
notice has been given is presumptive evi- 
dence of its having been properly done. 
McCOollister v. Shuey, 24 Iowa, 862 ; The 
State v. Prine, 25 Iowa, 231. Where the 
charter requires nutice to be given by pub- 
lication to the owner or occupier, or “* un- 
known owners of land” sought to be con- 
demned, of the application to appoint 
commissioners, and the company publishes 
such notice as to one who had held a life 
estate only, but who was dead, not nam- 
ing the remainderman, it was held that 
the subsequent proceedings condemning 
the land for right of way were not binding 
upon the remainderman, and that he 
might recover the land appropriated by 
ejectment. Chicago & Alton R. RB. Co. 
e. Smith, 78 Ill. 96. 

1 Rathbun ». Acker, 18 Barb. (N. Y.) 
898 ; McDermott v. Board of Police, 25 
id. 685, 
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by leaving it at his dwelling-house with his wife, he not being ab- 
sent from the State, the court doubted whether it was sufficient,! but 
intimated that it might have been sufficient if the party had been 
absent from the State. Of course a party may waive notice, and 
he is treated as having done so when he appears and contests the 
proceedings upon the merits? but not by an appearance merely-to 
question the reyularity of the proceedings. The proceedings being 
én rem, against the land, the judgment is conclusive against all par 
ties interested, whether they had notice of the proceedings or not; as 
the seizure itself is constructive notice, and the court obtains juris- 
diction over the land seized ;* and in some of the States it has been 
held that it is not essential to give notice when the statute does not 
require it;5 and it may occur that the exigency is such as not to 
admit of it,° although in the case of lands taken for railway purposes 
such an exigency could hardly arise; but the principle remains that, 
where the statute does not require notice to be given, the courts 
may direct such notice to be given as the circumstances seem to 
demand, or may proceed without any notice being given other than 
such as arises from the seizure of the land”? If the statute does not 
require notice to be given of the appointment of commissioners, 
none need be given ;® but under such circumstances the courts will 
require all the proceedings to be in strict conformity to the statute, 
and if they are not they will be set aside.® But usually the statute 
requires that notice shall be given, and when this is the case juris- 
diction cannot be obtained without it, although jurisdiction will be 


1 People v. Niagara Bridge, &c. R. R. 
Co., 18 Hun (N.Y.), 218. Where a per- 
son is alleged in the petition to be a 
resident of a certain place, a notice mailed 
and addressed to him at another place, is 
void. Morgan v. Chicago, &c. R. R. Co., 
86 Mich. 428. 

2 Dyckman »v. Mayor, 5 N. Y. 441; 
People v. Quigg, 59 id. 88; Cruger ». 
Hudson River R. R. Co., 10 N. Y. 190; 
Long Island R. R. Co. », Burnett, 10 
Hon (N. Y.), 91; Anderson v. Wood, 80 
Ill. 15 ; Peavy v. Wolfboro, 87 N. H. 286; 
Roerhborn v. Schmidt, 16 Wis. 519. 

§ Boston & Maine R. BR. Co. ». Fol- 
som, 46 N. H. 64; Roberts v. Stark, 47 
id. 228 ; Concord R. R. Co. ». Grecly, 17 
N. H. 47; Mohawk, &. R. R. Co, o, 
Artcher, 6 Paige Ch. (N. Y.) 83; Crager 
v. Hudson River R. R. Co., 12 N. Y. 190; 


Seifert ». Brooks, 84 Wis. 443; Quincy, 
&e. RR. Co. v. Kellogg, 54 Mo. 834; 
Spurrier v. Wertner, 48 Towa, 486 ; People 
o. Osborn, 20 Wend. (N. Y.) 186. 

* Cupp ». Commissioners, ante ; Wil- 
son v. Hathaway, 42 Iowa, 172; Stewart 
v, Police Board, 25 Miss. 479. 

6 Kramer ov. Cleveland R. R. Co., & 
Ohio St. 140 ; Harper v. Lexington R. R. 
Co., 2 Dana (Ky,), 227. 

® George’s Creek Co. v. Coal Co., 40 
Mi. 425. 

7 Wilson v, Hathaway, ante, 

8 Weir v, St. Paul, &c. R. R. Co., 18 
Minn, 155. But the courts will usually 
direct notice to be given. Booneville », 
Ormrod, 26 Mo. 198. 

§ Hood v. Finch, 8 Wis. 881. 

30 Cruger v. Hudson River R. R. Co., 
12 N. Y, 190, 
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presumed when the record shows that the court decided that suffi- 
cient notice had been given! And where jurisdiction has once at- 
tached, subsequent proceedings will not be invalidated by a failure 
to give notices required,? and if notice is given to some of the par- 
ties and not to others, the proceedings will be valid as to those to 
whom notice was given.® Where proceedings are had without the 
notice required by statute they are invalid, and will be set aside on 
certiorari or other proper remedy.‘ 

SEc, 248. Commissioners, Viewers, Appraisers, Sheriff's Jury, eto. 
— The appointment of commissioners, etc., is usually committed to 
some court of record, and if it refuses to appoint, it can be compelled 
todo so by mandamus.® The appointment is a judicial act addressed 
to the judgment and discretion of the court, therefore it cannot be 
decided by lot, nor can it be confined to persons previously selected 
by some other body.® Generally the statute provides that they shall 
be disinterested, and usually that they shall be freeholders, and 
when this is the case the facts should appear in the record of ap- 
pointment ;7 although in some of the cases it is held that unless the 
question is raised by the answer, in the absence of any statement 
upon that subject in the record, it will be conclusively presumed 
that the commissioners possessed the requisite statutory qualifica- 
tions® The word “disinterested” as used in these statutes, is-held 
to exclude stockholders of the corporation. In some of the States it 
is held that the species of interest requisite to disqualify is a pecu- 
niary interest, and does not necessarily exclude relatives within the 


1 State v. Prime, 25 Iowa, 231; State 


v. Anderson, 39 id, 274. 

® Commissioners v. Espen, 12 Kan. 531. 

8 State v. Easton R. R. Co., 36 N. J. 
L. 181; Kidder v. Jennison, 21 Vt. 108. 

4 State v. Jersey City, 25 N. J. L. 809; 
Seifert v. Brooks, 34 Wis. 448; Stone v. 
Boston, 2 Met. (Mass.) 220; Wood v. 
Commissioners, 62 Ill. 891; Case v. 
Thompson, 6 Wend. (N. Y.) 684; Atlan- 
tic R. R. Co. v. Comm'rs, 51 Me. 36; 
Ware v. Commissioners, 88 Me. 492; 
Anderson v. Tuberville, 6 Coldw. (Tenn.) 
150 ; Skinner v. Lake View Av. Co., 57 
Ill. 151 ; People ». Supervisors, $6 How. 
Pr. (N. Y.) 544; Joliet R. R. Co. v. 
Barrows, 24 Ill. 562. 

6 Western R. R. Co. v. Dickson, 80 
Wis. 889. 

® Menges v. Albany, 56 N. Y. 874. 


7 State rv. Jersey City, 25 N. J. L. 309; 
Judson v. Bridgeport, 25 Conn. 426. 

® Kellogg v. Price, 42 Ind. 860 ; App’s 
Road, 17 S. & BR. (Penn.) 888. But the 
fact of jurisdiction must appear from the 
record, and will not be inferred or pre- 
sumed. Miller v. Brown, 56 N. Y. 888. 

® Rock Island R. R. Co. v. Lynch, 28 
Ill. 645 ; Friend appellant, 58 Me. 887 ; 
Williams v. Gt. Western Ry. Co., 3 H. & 
N. 869. <A person who has a ‘‘ bond" for 
a deed of land, is held to be a freeholder. 
New Orleans R. R. Co. v. Hemphill, 35 
Miss. 17. In Georgia a stockholder’s son 
has been held to be disqualified because 
of his near relationship to a person having 
an interest. Georgia R. R. Co. v. Hart, 
60 Ga. 550. An employé of the company 
is disqualified from serving as a juror. 
Central R. R. Co. ». Mitchell, 68 Ga. 178. 
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fourth degree of consanguinity.! But in Indiana it is held to ex- 
clude not only those pecuniarily interested, but also relatives within 
the sixth degree of consanguinity.” 

The fact is jurisdictional® but if it is known to the parties that 
one of the commissioners is not a freeholder, or disinterested, and 
the objection is not taken at the earliest opportunity, it is waived.‘ 
But if not known, the report of persons who have not the requisite 
qualifications is coram non judice and void,’ although the commis- 
sioner who is disqualified did not vote with the majority. The 
commissioners must be sworn to the faithful discharge of their du- 
ties before they enter upon their discharge, or the proceedings will 
be quashed ;? and the record should show that they were all duly 
sworn;® and the form of the oath should be such as to meet the statu- 
tory requirements® The commissioners must conform to the order of 
the court appointing them, both as to the time and place of meeting, 


1 In Chase v. Rutland, 47 Vt. 393, it 
was held that a statute which required 
that road commiasioners should be “ dis- 
interested’ freeholders, related to free- 
holders not ‘‘ pecuniarily"’ interested in 
the establishment or non-establishment of 
the road. In Massachusetts, it is held 
that the pecuniary interest must be more 
than that of a simple taxpayer. Taylor 
v. Worcester, 105 Mass. 225; State 9. 
Crane, 36 N. J. L. 394. The fact that 
one of the commiasioners or viewers had a 
claim against the company for damages 
was held not to disqualify him. New- 
becker o. Susquehanna R. R. Co., 1 Pear- 
son (Penn.), 57. Nor that he has expressed 
an opinion. Gingrid ». Harrisburgh, &. 
R. R. Co., 1 id. 74. But one who has 
given his note to the company to aid the 
enterprise, is disqualified by reason of his 
interest, and his disqualification cannot 
be removed by the agreement of the per- 
ties, Michigan Air Line R. BR. Co. o 
Barnes, 40 Mich. 383. But see Detroit 
Western Transit Co. v. Crane, 50 Mich. 
182, where it was held that a subscriber 
to a fund in aid of a railway is not dis- 
qualified to act as a commissioner to 
assees damages against another projected 
road, simply because such road is to be 
leased to the road to whose aid-fund he 
has subscribed. 

4 High v. Ditching Asm., 44 Ind. 


VOL. 11. —8 


3 State v. Jersey City, ante. 

* Town v. Stoddard, 30 N. H. 28; 
Emanuel Hospital ». Metropolitan Ry. 
Co., 19 L. T. x. 8. 692; Groton v. Hul- 
burt, 22 Conn. 178; Matter of Wells 
County Koad, 7 Ohio St. 16; Baldwin 
v. Calkins, 10 Wend. (N. Y.) 167. 

® Daggy v. Green, 12 Ind. 808. 

6 Bock Island R. R. Co. v. Lynch, 
ante, 

7 Fisher v. Smith, 5 Leigh (Va.), 611; 
Frith v. Justices, 30 Ga, 723. 

8 Virginia R. R. Co. v. Lovejoy, 8 
Nev. 100; Pollard v. Ferguson, 1 Litt. 
(Ky.) 196 ; Wells County Road, 7 Ohio 
St. 16; Broad Street Road, 7S. & R. 
(Penn.) 444. If commissioners are sworn 
in the first instance, they need not be 
sworn when the report is recommitted to 
them. Law v. Galena R. R. Co., 18 Ill. 
824. In some of the States the oath taken 
should be returned, and any verbal inac- 
curacies therein are held fatal to the re- 
port. Stute », Green, 15 N. J. L. 88; 
State v. Ayres, 15 id. 479. In Cambria 
St., 75 Penn. St. 357, an oath to road 
viewers “faithfully to discharge their 
duties " was held not to comply with 
a statutory requirement that they make 
oath to perform their duties ‘“ impartially 
and according to the best of their judg- 
ment.” State v. Hutchinson, 10 N. J. L. 
242 ; Hoogland v. Culvert, 20 id. 387. 

9 Cambrea St., 75 Penn. St. 857. 
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or their report will be invalid;! but having met as required in the 
order, they may adjourn from day to day until their investigation is 
completed, and may adjourn to a different place from that named in 
the order? “An adjournment publicly announced,” says PARDEE, J., 
in the case last cited, “is the easiest and most common mode of 
securing the attendance of parties; a written notice signed by the 
committee and served upon every person interested involves much 
more labor, but it is equally effective. .. . The committee, having 
opened the trial at the place specified in the commission from the 
court, had power to continue it to another place, giving due notice 
of the change, aud being responsible to the court for their action in 
this respect.” 

The majority of the commissioners or viewers control, and may 
make the award, but they must all be notified and attend the meet- 
ings® If the statute provides for a jury to assess the damages, if 
the parties agree upon commissioners to act in place of the jury, it 
is held that all must concur;* although this would doubtless be 
otherwise where the statute provides that a majority of the jurors 
shall prevail. If there is a vacancy in the board, the board cannot 
act until the vacancy is filled® The report is subject to acceptance 
or rejection by the court for cause, and the same causes will operate 
to sustain or reject the report, which would operate to sustain or set 
aside the verdict of ajury.® They act judicially, and proceedings 


1 State v. Scott, 9 N.J.L.17; Roberts defendant.” The law required the judg- 


v. Williams, 18 Ark. 355. 

2 Goodwin ». Wethersfield, 43 Conn. 
437. 

3 Virginia R. R. Co. v. Lovejoy, 8 
Nev. 100; Christy v. Newton, 60 Barb. 
(N. Y.) 832; Griscom wv. Gilmore, 16 
N. J. L. 105; Young v. Buckingham, 5 
Ohio, 485; Board of Commissioners ». 
Lansing, 45 N, Y. 19; People v. Hynds, 
30 N. Y. 476. 

4 McClellan v. Commissioners, 21 Me. 
890. 

6 Wentworth v. Farmington, 49 N. H. 
128. 

® Hannibal Bridge v. Schaubacher, 49 
Mo. 455; St. Louis R. R, Co. v. Almeroth, 
62 Mo. 848; Matter of N. Y. Central 
R. R. Co., 64 N. ¥. 60. In proceedings 
to set aside the report of commissioners 
condemning lands for railroad purposes, 
the entry upon the judge's docket was, 
*‘ Objections overruled and judyment for 


ment for the defendant entered in such 
case to be one vesting the title in the 
company, but the clerk, in writing up the 
order, by mistake made it to read, ‘‘ that 
plaintiff take nothing by his action, and 
that defendant recover his costs.” It was 
held that the entry might be corrected 
nune pro tuncat a subsequent term. Tex- 
ington & St. Lonis R. R, Co. v. Mockbee, 
68 Mo. 348. A finding by the jury that 
they ‘‘did ascertain and determine that it 
was necessary for said company to take 
said real estate for public use, to wit, for 
the purpose of the company’s incorporation 
as and for right of way,” is a sufficient 
finding that the land was necessary and 
requisite for the public use. East Sag- 
inaw & St. Clair R. R. Co. v. Benham, 28 
Mich. 459. The report of the commis- 
sioners as to the amount of damages is 
prima facie correct. Crawford v. Valley 
R. R. Co., 25 Grattan (Va.), 467. It is 


SEC. 248.] COMMISSIONERS, VIEWERS, APPRAISERS, ETC. 


835 


before them are treated as being a civil action! Objections of any 
kind should be made before them, and unless so made, will not be 


not necessary that the adjudication of 
county commissioners upon the subject- 
matter of a petition presented by @ person 
whose land has been taken for a railway 
location should be annexed to or made a 
part of the warrant for a jury subsequently 
issued by the commissioners, if a copy of 
the original petition is incorporated with 
the warrant. Childs o. New Haven & 
Northampton Co., 133 Mass. 253. As- 
sessors appointed to assess damages to 
property caused by the building of a rail- 
way must find the value of the land taken. 
A report containing a lumping charge of 
all the injury done will be set aside. The 
court will not refer a report hack to view- 
ers for correction when their previous one 
seems partial Poffenberger v. Susque- 
hanna R. R. Co., 1 Pearson (Penn.), 465. 
Under a proper construction of the statute 
directing the appointment of three commis- 
sioners of appraisal, the report of the com- 
missioners is not rendered nugatory by the 
fact that only two of them acted and signed 
the report. Such a report is sufficient to 
anthorize the court to render a judgment 
upon it vesting the title to the land in the 
company. Quayle v. Missouri & Texas 
R. R. Co., 63 Mo. 465. In New York, a 
second award of the commissioners is con- 
clusive upon the question of the amount 
of damages. Prospect Park & Coney 
Island R. R. Co., in re, 27 Hun (N. Y.), 
184. And in Maine, where a second as- 
sessment of damages is made, the court 
must render judgment for the full amount 
found by the commissioners. If money 
has been paid into court upon a former 
assessment, which has since been set aside 
at the instance of the land-owner, it can- 
not be treated as a payment or allowed as 
a credit on the judgment. Provolt ». 
Chicago, Rock Island, & Pacific R. R. Co., 
69 Mo. 633. Where there is a failure to 
comply by the commissioners with the 
requirements of the act to provide for the 
exercise of the right of eminent domain, 
the court or jadge may set aside the re- 
port, or re-submit and direct a further find- 


ing. Pueblo & Arkansas Valley BR. R. 
Co. v. Rudd, & Col. 270. For a com- 
plete appropriation of real property, com- 
pensation should be given in a single 
proceeding ; but for a temporary taking, 
successive actions for damages may be 
maintained. Lehigh Valley R. R. Co. 2. 
McFarlan, 43 N. J. L. 605. In proceed- 
ings to appropriate private property, there 
inust be a judgment confirming the ver- 
dict of the jury before the corporation is 
entitled by a deposit of the amount of 
such verdict to possession of the property 
appropriated. Wagner v. R. R. Co., 38 
Ohio St. 32. County commissioners have 
no right to amend their record on a peti- 
tion for land damages by inserting, as 
parties, names not embraced in the peti- 
tion. Littlefield ». Boston & Maine R. R. 
Co., 65 Me. 248. While a judgment 
against a railway company for the taking 
of land on which its road was built re- 
mained unpaid, a mortgage of the road 
with all the property and franchises of the 
company was foreclosed, and the pnur- 
chasers organized under the statute a new © 
company, which, with knowledge of the 
facts, continued to operate its road over 
said land. It was held that equity will 
restrain the company from further main- 
taining and operating the road over the 
land, except upon payment of the judg- 
ment against the old company. The facts 
that the judgment against the old com- 
pany was obtained two years before the 
foreclosure sale, and that the road had 
been operated over the land during that 
time, and that no further steps were taken 
by suit to enforce payment of the dam- 
ages until the new company had been oc- 
cupying the land for thirteen years, do 
not constitute a waiver of the owner's 
right to compensation. Gilman v. She- 
boygan & Fond du Lac BR. R. Co, 40 
Wis. 658. In another case the complaint, 
in substance, that plaintiff, in 1859, ob- 
tained judgment against the 8. & M. 
R. R. Co., for damages for land taken by 
it for its road ; that in 1861 the property 


2 Albany, & R. R. Co. ». Lansing, 16 Barb. (N. Y.) 68. 
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entertained by the court on appeal.!' Their action must be free from 
partiality or bias, and their report will be set aside if it is shown to 


and franchises of that company were sold 
under a miortgage; that the purchasers 
took with notice of the existence and non- 
payment of said judgment; that they 
subsujuently organized into a new com- 
pany, which is operating the road built by 
sail 3. & M. Co., claiming to own the 
sume and ite appurtenances ; thet, in con- 
tinuation of the appropriation of plaintiffs 
said land made by the last-named com- 
pany, defendant, the new company, en- 
tered upon the same, and now holds, and 
ever since 1861 has held, it to its own 
exclusive use and benefit, without plain- 
tiffs consent; that plaintiff's judgment is 
a valid subsisting one, wholly unpaid ; and 
that the 8. & M. Co., ever since the mort- 
gage sale, has been insolvent, and has no 
existence in fact, but has been merged in 
the defendant. It was held that plaintiff 
haa probably a remedy in equity to compel 
the defendant to make compensation for 
the land, or stop running cars over it; but 
that the defendant is not liable in this 
action, at law, for a debt upon the judg- 
ment. Gilman ». Sheboygan & Fond du 
Lac R. R. Co., 87 Wis., 317. 

1 Matter of Clear Lake Water Co., 48 
Cal. 586; Grand Junction R. RB. Co. v. 
Middlesex Comm'rs, 14 Gray (Mass.), 
558 ; Charles River R. R. Co. v. County 
Comm'rs, 7 id. 389; Eaton v. Framing- 
ham, 6 Cush. (Mass.) 245. The want 
of publication of notice to parties inter- 
ested cannot be insisted upon on appeal 
where all concerned have voluntarily ap- 
peared in the cause. East Saginaw & St. 
Clair R. R. Co. v, Benham, 28 Mich. 
469. Where an appeal is required to be 
made by filing a notice of appeal with the 
clerk of the district court within thirty 
days after the award is filed, and the ap- 
pellant failed to perfect her appeal in that 
manner, but made service of notice upon 
defendant. It was held that the court 
acquired no jurisdiction of the case. The 
defect was not cured so as to give the 
court jurisdiction by the action of the 
company in executing and filing a bond 
immediately after the service of the no- 
tice, conditioned to pay appellant what- 
ever sum might be awarded her upon such 


appeal, nor by moving the court to dis- 
miss the appeal for such want of jurisdic- 
tion. Klein o, St. Paul, Minneapolis, & 
Manitoba R. BR. Co., 30 Minn. 451. And 
notice of an appeal by the owner of the 
land from the decision of the commission- 
ers served upon the attorney of the rail- 
roal company is insufficient. Hartman v. 
Belleville & O'Fallon R.R Co., 64 Ill. 
24. Where land has been taken and a 
question is pending in a court of law as 
to the amount of compensation to which 
the land-owner is entitled, he will be 
protected in his constitutional right to 
possession of his property until his com- 
pensation be ascertained aud paid or ten- 
dered to him ; and the company in whose 
favor the condemnation is made will not 
be permitted to take possession of the 
land on tendering so much of the com- 
pensation as is not in dispute, but will 
be restrained from so doing. To secure 
the land-owner in his constitutional right, 
and at the same time to spare the com- 
pany unnecessary delay, the court will, on 
the latter paying the land-owner so much 
of the compensation as is undisputed, and 
the costs of the suit in this court, and 
paying into court an amount sufficient to 
cover the disputed claim, to the end that 
the land-owner may have the same if ad- 
judged by the court of law to be entitled 
thereto, permit the company to take pos- 
session of the land. Metler v. Easton & 
Amboy R. R. Co., 25 N. J. Eq. 214. The 
reversal of a judgment on appeal of the 
land-owner will not entitle him to bring 
an action of ejectment for possession. He 
should have the cause reducketed for an- 
other trial as to the amount of damages. 
St. Louis, Alton & Terre Haute R. R. Co. 
o. Karnes, 101 Ill. 402. No appeal lies 
from an order of the court confirming an 
inquisition condemning lands for the con- 
struction of a railroad unless the court 
exceeds its jurisdiction in passing such 
order. George’s Creek Coal Co. ». New 
Central Coal Co., 40 Md. 425; Cumber. 
land & Penn. R. R. Co. v. Penn. R. R 
Co., 57 id. 267; Brown 9. Philadelphia, 
Wilmington, & Baltimore R. R. Co., 58 
id. 589. In proceedings under the stat- 
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be prejudiced, or tainted with any improper elements or influences ;! 
or if it is based on improper evidence or erroneous principles; or if 


ute, where the commissioners have filed 
with the clerk their certificate of ‘‘ascer- 
tainment and ussessment,” and the court 
or judge has denied the motion of the 
petitioner or respondent to vacate or set 
aside the same, there is such a final deter- 
mination as will authorize a writ of error 
or an appeal. Denver & New Orleans 
R. R. Co. o. Jackson, 6 Col. $40. In 
Wisconsin an order of the Circuit Court 
condemning land for the use of a railway 
company is held to be a final order affect- 
ing a substantial right in a special pro- 
ceeding, and is appealable. Wisconsin 
Central R. R. Co. v. Cornell University, 
49 Wis. 162. And the railway company as 
well as the land-owner has the right of 
appeal to the Circuit Court from the award 
of commissioners. Lee v. Northwestern 
Union BR. R. Co., $83 Wis. 222. Whenan 
appeal is taken by the petitioner from an 
order of the court confirming the report of 
commissioners, if there is more than one 
tract of land, the order may be reversed as 
to one of the tracts and affirmed as to an- 
other. Stockton & Copperopolis R. R. 
Co. v. Galgiani, 49 Cal. 189. In a pro- 
ceeding to condemn a strip of land fora 
right of way through a farm, consisting of 
several tracts, both parties on the trial 
treated the farm as a single tract, in their 
examination of witnesses and instructions, 
and the jury fixed the compensation and 
the owner's damages as upon one tract. 
Upon appeal the company for the first 
time objected that the finding shonld have 
applied to each tract separately ; it was 
held that the objection could not be urged 
for the first time in the appellate court. 


1 Thompson v. Conway, 58 N. H. 622; 
Pennsylvania R. R. Co. o. Lutheran Con- 
gregation, 53 Penn. St. 445. Conversing 
with one of the parties relative to the 
damages, where the other is not present, 
— Peavy v. Wolfhoro, 37 N. H. 286, —if 
the report is in that party’s favor, is good 
ground for setting it aside. Goodwin ». 
Wethersfield, 43 Conn. 437. It has been 
held that treating the commissioners to 
liquor invalidates the report. Agno 9, 


Kankakee & Illinois R. R. Co. . Chester, 
62 Til. 235. The only remedy to redress 
a mistake in the amount of damages as- 
sessed by viewers is by appeal and trial by 
jury ; the court will not pass upon this 
question on exceptions to the report of 
viewers. The appeal should be in the 
same form as that from the award of arhi- 
trators. Seal ». Northern Central R. R. 
Co., 1 Pearson (Pa.), 108. On an appeal 
from an assessment of damages at any time 
pending a motion to strike out exceptions 
to the assessment, the exceptions may be 
amended by the filing of an additional 
exception presenting a question proper to 
be tried on such appeal as the question of 
the inadequacy of the dainages aasessed. 
Pittsburgh, Fort Wayne, & Chicago R. R. 
Co. v, Swinney, 59 Ind. 100 ; Swinney ». 
Fort Weyne, Muncie & Cincinnati R. R. 
Co., id. 205. One of the claimants in 
whose favor the award of damages was 
made by the comniissioners was a married 
woman, Her hushand joined in taking 
an appeal from the award. Upon the trial 
of the appeal after claimants had rested 
their case, a motion was made to dis- 
miss the appeal because of such joinder of 
her husband, and was denied. It was held 
not error. Wilkin v. St. Paul, Stillwater, 
& Taylor's Falls R, R. Co., 22 Minn. 177. 
Where on appeal the damages are in- 
creased but not paid, the land-owner is 
entitled to recover back possession, but 
the deposit of the original award entitles 
the company to poasession until the deter- 
mination of the appeal. Lake Erie & 
Western R. R. Co. v. Kinsey, 87 Ind. 
614, Asa general rule, on appeal interest 


Newport Highway, 48 N. H. 433. But 
entertaining them at the house of one of 
the parties where there is no hotel near, 
has been held not to be sufficient ground 
therefor. Beardsley v. Washington, 389 
Conn. 265 ; State wv. Justices, 24 N. J. L. 
413; State v. Bengen, 24 id. 342; Cole- 
man v. Moody, 4 H. & M. (Va.)1. But 
such a course is reprehensible and ought 
not to be tolerated. Matter of Magnolia 
St., 8 Phila, (Penn.) 468, 
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the commissioners are shown to have acted improperly ; but not for 
technical errors, or because the damages assessed are more or less 
than some other persons may have thought they ought to be.’ Even 


on the damages should be allowed. War- 
ren v. St. Paul & Pacific R. R. Co., 21 
Minn, 424. And on a verdict on appeal 
it is competent for the district court on 
motion to allow interest from the filing of 
the award to the time of the entry of judg- 
ment thereon, and to include the same in 
the judgment. Whitacre v. St. Paul & 
Sioux City Kk. RB. Co., 24 Minn. 811, And 
if the company is also an appellant, inter- 
est should be allowed., By its appeal the 
award of the commissioners is superseded, 
and the power of the owner to enforce pay- 
ment of his compensation is suspended 
until the issue is tried. Metler 1. Easton 
& Amboy RR. Co., 87 N. J. L. 222. 
And even where on appeal the allowance 
of damages is reduced, the land-owner is 
not entitled to interest. Reisner v, Union 
Depot Co., 27 Kans, 382. The proceed- 
ings will not be reversed for a mere irreg- 
ularity. Louisville, New Albany & Chi- 
cago -R. R. Co. ». Wunderlick, 81 Ind. 
175. An issue was framed and submitted 
to a jury in words, ‘‘ how much cowpensa- 
tion is the appellant entitled to for the 
right of way through his lands?” It was 
held that the submission was sufficiently 
specific to justify the jury in accordance 
with the terms of the statute in estimat- 
ing not only the value of the land taken, 
but also auch special damage as the con- 
struction of the road through his land 
would cause to the land-owner. Bowen 
v. Atlantic, &c. R. R. Co., 17 S. C. 574. 
An appeal taken by the railway company 
from an award of commissioners brings 
before the district court the propriety of 
an increase as well as a decrease of the 
damages awarded. St. Paul & Sioux City 
R. R. Co, » Murphy, 19 Minn. 500. 
Where the verdict of a jury on an appeal 
finds that the land has been taken by the 
compiny, and not merely that it is pro- 
posed to be taken, it is proper to award 
execution on the judgment. Peoria & 
Rock Island R. R. Co. v. Mitchell, 74 Ill. 
894. Where the statute requires the jury 
to be freeholders the appellate court will 
presume that they were all so qualified, 


though not so stated in the record. Chesa- 
peake & Ohio R. RK. Co. v. Patton, 9 W. 
Va. 648. Where, in the condemnation of 
land for railroad purposes, the award of 
damages was made to the owner and mort- 
gagee jointly on proper notice to both par- 
ties, the owner may prosecute an appeal 
therefrom without uniting the mortgagee 
asa party to such appeal. Lance v. Chi- 
cago, Milwaukee, & St. Paul R. R. Co., 57 
la. 636. The court may in its discretion 
set aside a verdict of a sheriff's jury, where 
questions of law are reserved at the trial, 
and fail to be certified to the court by 
reason of the death of the officer presiding 
at the trial, and without any fault of the 
party requesting such questions to be cer- 
tified ; and no exception lies to an order 
made in the exercise of this discretion. 
But where a judge does not exercise his 
discretion, and rules as matter of law upon 
the evidence, that a party is entitled toa 
new trial, his ruling may be revised on @ 
bill of exceptions. Wamesit Power Co. 
v. Lowell & Andover R. R. Co., 180 Mass. 
455. An appeal from an award of damages 
for right of way by the sheriff's jury may 
be taken by serving the opposite party or 
his attorney ; and it is not essential that 
service be also made upon the sheriff, nor 
is it requisite that the report of the jury 
be filed in the appellate court. The no- 
tice of appeal constitutes presumptive 
evidence that an assessment has been 
made, Hahn »v, Chicago, Omaha & St. 
Joseph RB. R. Co., 43 lowa, $38. Notice 
of an appeal from the award of commis- 
sioners need not be served upoh the op- 
posite party. Weyer. Milwaukee & Lake 
Winnebago R. R. Co., 57 Wis. $29. 

1 Pearl Street Case, 19 Wend. (N. Y.) 
651; California Pacific R. R. Co. ». 
Frisbee, 41 Cal. 856; New York Central 
R. R. Co., in re, 15 Hun (N. Y.), 63; 
affirmed, 64 N.Y. 60. In this case, upon 
the hearing before the commissioners, cer- 
tain evidence offered by the owner was 
excluded. He complained that such ex- 
clusion was error, and that for that reason 
the award ought to be vacated. He of- 


SEC. 248.] COMMISSIONERS, VIEWERS, APPRAISERS, ETC. 


889 


in jurisdictions where the commissioners, etc., are held not to be con- 
fined to strictly legal evidence, the report will be set aside, if it 


fered to prove before the commissioners 
that between the hours of five in the 
morning and nine at night one hundred 
and twenty trains pass over the new track 
up, as had been ascertained by actual 
count since a former meeting of the com- 
missioners, and that a proportionate num- 
ber of cars pass up and over such new 
track between the hours of nine at night 
and five in the morning; that the cars 
are heavily loaded aud cause great and in- 
jurious jar to the walls of such building. 
This evidence was objected to by jetition- 
ers and excluded. The owner also offered 
to prove that since the laying of the new 
track his building standing on a lot of 
which a portion of the street taken for the 
new tracks is a part has been seriously in- 
jured by the jarring caused by the trains, 
to such an extent es to shake down the 
walls and partitions, and cause the stair- 
way to be rebuilt, and that the injury 
caused by the use of said tracks damages 
the building in question so as to make an 
expense of $1,000 a year necessary to keep 
it in repair. This evidence was objected 
to by petitioners and excluded. The 
owner offered to prove that that portion 
of his lot not proposed to be taken has 
been depreciated in value by the noise, 
smoke, and increased danger, and by the 
jarring caused by the running of the heavy 
trains on the new tracks. This evidence 
was also excluded by the commissioners. 
The owner also offered to prove that the 
residue of his lot not taken is depreciated 
in value by the noise, smoke, and increased 
danger caused by the running of trains 
over the new track, and would be so de- 
preciated. This evidence was also ex- 
eluded. Said Tarran, J.; ‘‘ Under the 
law defining the rule to govern the com- 
missioners and the decisions of the court 
construing the same, was the evidence of- 
fered competent, and ought it to have 
been received? Section 16 provides that 
the commissioners ure ‘to ascertain and 
determine the compensation which ought 
justly to be mads by the company to the 
owners or persons interested in the real 
estate appraised by them ; and in fixing 
the amount of said compensation said 


commissioners shall not make any allow- 
ance or deduction on account of any real 
or supposed benefits which the parties in- 
terested may derive from the construction 
of the proposed railroad, or the construc- 
tion of the proposed improvements con- 
nected with such road, by which such real 
estate may be taken.’ The question as to 
what construction ought to be put upon 
this statute has been freqnently before the 
court, and while it can be hardly main- 
tained that any of the cases upon the facts 
existing in the particular case were erro- 
neously decided, there is appareutly some 
conflict of decision in reference to the 
principles declared by which the commia- 
sioners should be governed. In Rood 9. 
N, Y. & E.R. R. Co., 18 Barb. (N. Y.) 
80, it was held thet if a party conveyed 
his land to a railroad company for the 
roadway, he cannot afterwards recover for 
damages caused by tire by operating the 
road, where no negligence is proved, be- 
cause of the presumption that the parties 
had that risk in view when the sale was 
made, and that part of the conaideration 
paid was intended to cover that risk ; and 
it has been held by the court that the rule 
is the same in a case where the title of the 
railroad company is acquired by an ap- 
praisal ; that such appraisal end payment 
of the sum awarded would give as com- 
plete a title to the railroad company, and 
the right to use it be as extensive as it is 
when derived by a conveyance from the 
owner, and the presumption be equally 
strong that all such risks had been in- 
cluded in the appraisement. C. & N. 
R. R. Co. v. Payne, 16 Barb. (N. Y.) 
273; Matter of Utica, &. R. R. Co., 56 
id. 464; Matter of Prospect Park & Coney 
Island R. R. Co., 18 Hun (N. Y.), 347, 
The last case of appeal from such en ap- 
praisement to which our attention has 
been called, is that of the Matter of Pros- 
pect Park, &c. R. R. Co,, ante, ~GILBERT, 
J., delivered the unanimous opinion of the 
court at General Term, in which the rule 
of damages is laid down in the following 
language: ‘The true inquiry is, what 
was the whole property from which the 
railroad was severed fairly worth in tho 
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appears that injustice has been done by the admission of improper 
evidence. But, as they view the premises, and are presumed to 
form their opinion largely from their own observation of the situa- 
tion of the premises, it requires strong evidence of prejudice to a 
party’s interest thereby, to induce the courts to set aside their report 
because of the admission of evidence not strictly admissible! But 
unless the commissioners, viewers, or jury, who view the premises, 
are to be governed by the evidence in making up their award or 
verdict, it would seem to be wholly useless to present it, and it 
would seem to be the better rule that the award or verdict must be 
based upon the evidence, as explained and applied by their view of 
the premises? The object of a view of the premises is not necessa- 


market before the taking, and what was 
its value with the railroad upon the land 
taken?’ This is substantially the opinion 
given by this court at General Term in 
the Matter of the Utica R.R. Co., 56 
Barb. (N. Y.) 456; and the court there 
say that everything that will depreciate 
the value of that residue is to be taken 
into account. If by taking the land ac- 
quired access to that remaining is more 
difficult and dangerous; if the land re- 
maining is located in a city and is valu- 
able only to be built upon and occupied 
as a dwelling or for business purposes, and 
is in such close proximity to the estab- 
lished tracks of the railroad that the jar- 
ring has affected the structures, and the 
smoke and noise rendered the remaining 
premises less valuable for use, from which 
it can be inferred that the same effect will 
be produced by the same cause in future, 
the market value of the remnining land 
would thereby be affected, and evidence 
showing these circumstances should have 
been received by the commissioners, The 
owner's land can only be taken for a pub- 
lic use. In this case it is proposed to be 
taken for two additional tracks for this 
railroad company. To hold that the own- 
ers shall not be allowed to show fully the 
condition of the remaining premises after 
the additional tracks have been con- 
structed is really to deprive him of the 
ability to show what the actual market 
value of such premises is, after the tak- 
ing, with these additional tracks on the 
land taken. The whole subject was care- 
fully and ably discussed by Justice Fus- 


TER in the Matter of the U. R, R. Co., 
56 Barb. (N. Y.) 456, and his reasons for 
this construction of the law are so cogent 
and convincing that we do not deem it 
necessary to pursue the subject further.” 
The report was set aside. Walker v. Bas- 
ton & Maine R.R. Co., 3 Cush. ( Mass.) 
1; Eastern R. R. Co. v. Concord & Purts- 
mouth R, R. Co., 47 N. H. 108; Winne- 
hiddle v. Penn. R. R. Co., 2Graut Penn.), 
32; Piper's Appeal, 82 Cal. 530; Virgi- 
nia, &c. R. R. Co., 8 Nev. 165; Kansas 
City, &c. R. R. Co. vo. Campbell, 62 Mo. 
585 ; St. Louis, &. R. R. Co. o. Richard- 
son, 45 Mo. 466; Lee vw. Toledo; &c. 
R. R. Co., 583 id. 178; Hannibal & St. 
Joseph R.R. Co. v. Muder, 49 id. 165; 
Bennett v. Camden, &. R. R. Co., 3N. J. 
Eq. 145; Virginia, &c. R. R, Co. v. El- 
liott, 5 Nev. 858; New Jersey R. R. Co. 
ew. Suydam, 17 N. J. L, 25. 

1 Troy & Boston R. R. Co. v. Lee, 18 
Barb. (N. Y.) 169; Jn re William & H. 
Street, 19 Wend. (N. Y.) 678; Troy & 
Boston R. R. Co, v. Turnpike Co., 16 
Barb. (N, Y.) 100 ; Western Pacific R. R. 
Co. v. Reed, 35 Cal. 621; Virginia, &. 
R. R. Co. v. Henry, 8 Nev. 165. In 
Chicago, &c. R. R. Co. v. Hopkins, 90 
Tl. 816, where the jury went upon the 
ground to view the premises, the court re- 
fused to set aside their verdict upon the 
ground of excessive damages, although the 
preponderance of the evidence was clearly 
against such a large assessment. Willing 
v. Baltimore R. R. Co., 5 Whart. (Penn.) 
460, 

2 Bangor, &. R. R. Co, v, McComb, 60 
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rily to dispense with evidence as to the damages, but to enable the 
triers the better to apply the evidence and judge of the amount of 


damage which, according to the evidence, should be allowed. 


In- 


deed, except where the statute especially provides therefor, it is 
within the discretion of the court whether to allow a view or not.! 
The commissioners must decide questions as to the admissibility of 
evidence, as well as regulate the order of proceedings before them ; 
and unless a fair hearing is given to the parties, it is a good ground 
for rejecting their report ;? and if improper evidence is admitted the 


Me. 290; Harrison v. Iowa Midland R. R. 
Co., 36 Iowa, 323. If the statute does 
not otherwise provide, it is held that com- 
missioners, ete., may make their appraisal 
from their own view of the premises, and 
are not obliged to hear evidence, although 
they may do so in their discretion. Van 
Wickle vo. Camden, &. R. BR. Co., 14 
N. J. L. 162; Pennsylvania, R. R. Co. 9. 
Keiffer, 22 Penn. St. 856 ; Lyman v. Bur- 
lington, 22 Vt. 181 Kramer o. Cleveland 
R. BR. Co., 5 Ohio St. 140; Virginia R. R. 
Co. ». Henry, 8 Nev. 165. 

1 Kansas Central R. R. Co. v. Allen, 
22 Kan. 485; Snow . Boston & Maine 
R. R. Co., 65 Me. 230; Galena, &. R. R. 
Co. v. Haslem, 78 Ill. 494. 

2 Central Pacific R. R. Co. v. Pearson, 35 
Cal. 247; Washington R. R. Co. 0. Swit- 
zer, 26 Gratt. (Va) 661 ; Jones v. Goffs- 
town, 39 N. H. 254; Hawley » North 
Staffordshire Ry. Co., 2 De G. &S. 88. 
In estimating the dainages caused by the 
construction of a railroad, evidence that 
the company had made the petitioner an 
offer for his damages, is inadmissible. Up- 
ton v, South Reading Branch R. R. Co, 
8 Cash. (Mass.) 600. And such evidence 
is not admissible to show the price paid hy 
the compeny for land adjoining the land 
in question, under an award of arhitra- 
tors mutually agreed npon to estimate the 
same. White v. Fitchburg R. R. Co., 4 
Cash. (Mase,) 440. Nor is it competent 
to show for what price one had contracted 
to bay land adjoining. Chapin v. Boston 
& Providence R. R. Co, 6 Cush. (Mass. ) 
422. County commissioners in Massachn- 
setts, in the exercise of the jurisdiction 
conferred upon them, relative to the rais- 
ing or lowering of tarnpikes, highways, 
etc., are required to makea specific, and 


not an alternative order. Roxbury v. 
Boston & Providence R. R. Co., 6 Cush. 
(Mass.) 424. <A corporation was author- 
ized, by a statute, to acquire title to 
lands by appraisement ; and the apprais- 
ers were required to axsess the value of 
land taken and damages, without de- 
duction for any benetit; and the defend- 
ants, on paymenc, were to be vested with 
the fee. The appraisers asseased a certain 
sam, with a reservation to the owners of 
the right to open a street, and to drain 
under the street; and their certificate also 
stated that they had assessed the value 
and damages without any deduction for 
benefit. It was held that the certificate 
should be set aside, They had no power to 
arbitrate between the parties; and in at- 
tempting to reserve privileges to the own- 
ers by way of easement in the lands they 
were to appraise, they transcended their 
power, and their award was a nullity. 
The corporation were entitled to the fee, 
and the owners to compensation for the 
fee. Hill v.§ Mohawk & Hudson R, R. 
Co., 7 N. Y. 152. It is not necessary 
that the report should state in detail how 
the damages accrued, And it is unneces- 
sary for report to show affirmatively the 
presence of the parties at the time the view 
is had, or that witnesses were regularly 
called and sworn, In this respect the 
presumption is in favor of the regularity 
of the viewers ; and if there is any actual 
illegality, the facts sustaining it must be 
shown. Tucker . Erie & Northeast 
R. R. Co., 27 Penn. St. 281. In the ab- 
sence of any statutory provision, compel- 
ling payment of compensation to county 
commissioners for their services performed 
for the benefit of a corporation, they have 
no power to order the company to pay 
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proceedings may be quashed on certiorari! The report must be 
made in writing, and should show that the commissioners were 
under oath, and the amount of land taken, and a description thereof, 
unless it is accurately described in the warrant, and if any errors 
are made therein they cannot be corrected after it is filed? If the 
statute requires it, the commissioners must view the premises, and 
their report should show the fact. If any irregularities were com- 
mitted by them the report should show them, or the court will not, 


unless the circumstances warrant it, set the report aside. 


the cost of their expenses and services. 
Atlantic & St, Lawrence R. R. Co. », Cum- 
berland County Commissioners, 28 Me. 
112. 

1 Petition of Landaff, 34 N. H. 168, 
especially where it appears that the com- 
missioners have misapplied the principles 
upon which they were to make the asseas- 
ment. Troy R. R. Co, . Northern T. Co., 
16 Barb. (N. Y.) 100. 

2 People v. Mott, 12 Hun (N. Y.), 672 ; 
Hannibal R. R. Co. v. Morton, 27 Mo. 
317 ; Hayes v. Shackford, 8 N. H. 10. 
An accurate description of the land is essen- 
tialto the validity of theassessment. Inre 
New York Central R. BR. Co. 90 N. Y. 342. 
And it must be contained either in the 
petition or report of the commissioners, 
and if there is a defect in this respect the 
proceedings will be reversed. Penn. R. R. 
Co. v. Foster, 29 Penn. St. 165. In 
Walker v. Boston & Maine R. R. Co., 
3 Cush, (Mass) 1, it was held that the 
warrant issued by county commissioners 
on the application of a land-owner, to as- 
sess damages for lands taken by a railroad 
company, need not be in any particular 
form, but should set forth a description or 
the land and the owner's title thereto. The 
report of commissioners or viewers as to 
the laying out of a railroad must describe 
the land taken with such definiteness and 
certainty that a jury could go upon the 
land, and readily discover where the lay- 
ing out is, or it will be void for uncertainty. 
Northern R. R. Co. ». Concord & Clare- 
mont R. R. Co., 27 N. H. 183. 

§ Albany Northern R. R. Co. », Lan- 
sing, 16 Barb. (N. Y.) 68. 

* Rochester, &. R. R. Co. v. Beck- 
with, 10 How. Pr. (N. Y.) 108. Objections 
to the proceedings before a sheriff's jury 


If an 


impanelled to asseas damages, or of commis- 
sioners for land taken for a highway or 
railroad, cannot be taken edvantage of on 
appeal unless the grounds of such objec- 
tion appear on the record. Walker 2. 
Boston & Maine Railroad, 8 Cush. {Mass.) 
1. But evidence given before viewers ap- 
pointed to assess damages done by the 
locution and construction of a railroad 
through the lands of an individual will 
not be noticed by the Supreme Court, as it~ 
constitutes no part of the record. Ohio & 
Pennsylvania KR. R. Co. v. Bradford, 19 
Penn. St. 863. Onan appeal from a judg- 
ment, accepting the verdict of a sheriff's 
jury impanelled to revise the estimate of 
county commissioners ou an application 
for damages occasioned by the laying out 
of a railroad, it cannot be objected that 
the commissioners had no jurisdiction, by 
reason of the parties having agreed to re- 
fer the damages to arbitration ; but such 
objection, if relied upon, must be taken 
before the commissioners as a ground for 
not ordering a jury. Field ». Vermont & 
Massachusetts R. R. Co., 4 Cush. (Mass.) 
150. If commissioners have adopted and 
acted upon illegal principles in making 
their valuation of the land, and assessing 
damages, the proceedings will be set aside. 
But it is not competent for the court to 
determine the amount of damages on the 
merits when the commissioners assessed 
the damages upon the right principle. 
New Jersey R. R. &. Co. v. Suydam, 17 
N. J. Kq. 25. Undera statute providing 
to the contrary, an award of arbitrators 
which takes into consideration the benefit 
which a land-owner may receive from the 
construction of a railroad, in a proceeding 
for damages against such a corporation, is 
illegal. McMahon ». Cincinnati, &. R. R. 
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appeal is allowed by statute, and no provision is made by statute for 
preserving the rulings of the commissioners, etc., they may be proved 


Co., 5 Ind. 413; Newcastle & Richmond 
R. R. Co. v. Brumback, 5 Ind. 543 ; Ev- 
ansville, &c. R. R. Co. v. Fitzpatrick, 10 
Ind. 120; Evansville, &. R. R. Co. v, 
Cochran, 10 Ind. 560. A verdict of a 
jury will be set aside when it appears to 
the court that injustice has been done 
through mistake or misapprehension of the 
jury. Cadmus v. Central BR. R. Co. of 
New Jersey, 31 N. J. Law, 179. A plank- 
road company authorized to construct 
their road between two designated points, 
and to use any portion of the highways 
for such purpose when necessary, are 
bound, in cases where such necessity ex- 
ists, by their charter, to pay the damages 
resulting from the appropriation of the 
highway, to be ascertained in the manner 
pointed out in the charter, and any depart- 
ure from the directions therein contained, 
or frauduleut or collusive acts on the part 
of the company, in relation to the aaseas- 
ment, will vitiate the whole proceeding, 
and subject them to injunction. Justices 
&c. v. Griffin & West Point Plank-Road 
Co., 9 Ga. 475. But the courts will not 
set aside the award of commissioners ex- 
cept for substantial error. The commis- 
sioners are bound to be guided in their 
proceedings by the established rules of evi- 
dence, but a technical error in this respect 
will be disregarded. Otherwise, if the 
error is of such a character as to show that 
the commissioners have mistaken the prin- 
ciples that should govern their appraisal, 
and that the appellant may have been 
wronged by it. Troy & Boston R. BR. Co. 
t. Northern Turnpike Co., 16 Barb. (N.Y.) 
100; N. Y. Central R. R. Co. v. Marvin, 
11 N. Y. 276; Walker v. Boston & Maine 
R. R. Co. 3Cush. (Mass.) 1. If the court 
is satisfied that the commissioners have 
not erred in the principles of their ap- 
praisement, no other error will suffice to 
induce them to send the report back for 
review. Troy & Boston R. R. Co. v. Lee, 
13 Barb. (N. Y.) 169. And the court 
will not interfere upon the ground that 
the amount of damages awarded was too 
small or too great, unless the evidence of 
injustice is palpable on its face. Roches- 
ter & Byracuse BR. KR. Co. v. Budlong, 6 


How. Pr. (N. Y.) 467. If the proceed- 
ings of commissioners have been regular, 
and they only erred in judgment in fixing 
the amount of damages for the lands taken, 
the courts cannot interfere. Wiggiu v. 
Mayor, &c. of N. Y., 9 Paige (N. Y.), 16. 
As a general rule, reviews of the report of 
such commissioners can extend to matter 
of principle only, and not to mere ques- 
tions of value. Matter of Furman Street, 
17 Wend. (N. Y.) 649; Matter of John & 
Cherry Streets, 1y id. 659. The courts 
cannot, in general, revise the assessment 
upon its merits, and set it aside, upon the 
mere ground of inadequacy, or excess of 
damages. Willing v. Baltimore Railway, 
5 Whart. (Penn.) 460; Tonica, &. R. R 
Co. v. Unlicker, 22 Ill, 221; Tonica, &, 
R. R. Co. v. Roberts, 22 Il. 224; Rail- 
road v. Gesner, 20 Penn. 240; Winebiddle 
v, Pennsylvania R. R. Co., 2 Grant's Cas, 
(Penn.) 82. Bradshaw, &. KR. R. Uo., in 
re, 12 Jur. 998. Butit is now well estab- 
lished that an award may be set aside for 
excessive damages, Somerville & Easton 
Railroad »v. Doughty, 22 N. J. Eq. 495. 
An adjudication condemning lands for the 
use of a corporation cannot be impeached 
in a collateral proceeding. Hamilton 9. 
Annapolis R. R. Co., 1 Md. Ch. Dec. 107; 
Evans v, Haefner, 29 Mo.141. The owner 
is entitled to payment of the damnges 
awarded when the asseasment has been 
made and confirmed; and without wait- 
ing until the company actually take poe- 
session. Shaw v. Charlestown, 8 Allen 
(Mass. ), 588; Neal v. Pittsburgh, &. R. R. 
Co., $1 Penn. St. 19. Where a railway 
company agreed with the land-owner that 
the question of compensation should be 
settled by arbitration, and thereupon en- 
tered upon the land by consent of the 
owner, and the arbitrator made an award 
which became the subject of dispute, and 
the owner thereupon gave the company 
notice to quit, and brought ejectment, it 
was held that he could not recover, although 
the company had not tendered the money 
awarded, or a conveyance, but that the 
owner's remedy was to proceed upon the 
award. The notice to quit under the cir- 
cumstances did not make the company 
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by parol, but where the statute makes provision therefor, exceptions 
should be filed, and the rulings and irregularities brought to the at- 
tention of the court through that means! The commissioners may 
report the testimony, and when the statute requires that they shall 
“report their proceedings,” they should not only report the testimony, 
but also all their rulings upon the admissibility of evidence, etc? 


Either party may except to the 


report, move to recommit or to 


quash it, and may support their objections by affidavits, etc., unless 
the statute makes the action of the commissioners final. All rea- 


trespassers, Hudson v. Leeds & Bradford 
Ry. Co., 15 Jur, 946. Where it is shown 
that the party has, upon consideration, 
agreed to receive compensation in a partic- 
ular mode, equity will enjoin him from 
taking proceedings under the statute, to 
compe] payment. Duke of Norfolk »v. 
Tennant, 16 Jur. 398. When the com- 
pany neglects or refuses to pay for land 
condemned for their use, the owner may 
have an injunction to protect his property 
from injury until the money is paid. Har- 
ness v. Chesapeake & Ohio Canal Co., 1 
Md. Ch. Dec. 248. The acceptance of 
land damages, whether fixed by agreement 
or a verdict, without objection to the right 
to take, estops the party from afterwards 
disputing that right. Burns v. Milwau- 
kee & Mississippi R. R. Co., 9 Wis. 450. 
But where a railroad company had author- 
ity to take land one hundred feet in width, 
and beyond that so much as might be 
necessary for depots, etc., and under this 
authority took a lot ina city, part of which 
was beyond the one hundred feet, and the 
owner appealed from the award of the com- 
missioners, and had judgment fixing the 
value of the land taken and described in 
the pleadings, which judgment was duly 
peid, it was held that the owner was now 
estopped from claiming any part of the 
hot from the railroad company. Burns ». 
Dodge, 9. Wis. 458. A tender, within 
the statute time, of the amount appraised, 
made to a party who acted in the proceed- 
ings for his co-tenants, by their authority, 
is sufficient. Dyckman v. Mayor, &. of 
N. Y.7 Barb. (N. Y.) 498; aff'd 5 N. Y. 
484. 

1 Allen 0. Androscoggin R. R, Co., 60 
Me. 494. 

3 Central Pacific R. R. Co. v. Pearson, 


85 Cal. 247 ; Virginia R. R. Co. ». Henry, 
ante, 

® Quincy R. R. Co. v. Ridge, 57 Mo. 
599. Where, on an application to set 


‘aside the report of commissioners, it ap- 


pears that they had talked privately with 
a person from whom they had obtained 
information discrediting the testimony of 
the claimant, and that the award to him 
was greatly inadequate, and that the ne- 
glect to oppose the confirmation of the 
report arose from the neglect or misbe- 
havior of his attorney upon whom the 
notice of motion was served, it was held 
that the report was properly set aside. 
New York Central & Hudson River R. R. 
Co., in re, 6 Hun (N. Y.), 105; 64 N. Yv 
60. In New York, the Supreme Court at 
special term has power to set aside a report 
and to appoint commissioners. The owner — 
is not confined to the remedy by appeal to 
the General Term given by the genera! rail- 
road act. New York Central & Hudson 
River R. R. Co., in re, 64°N. Y. 60; 5 
Hun (N. Y.), 105. The court has power 
to set aside the report of viewers when the 
aum allowed was exorbitant, but the error 
must be clearly made out. Patten v. Sus- 
quehanna R. R. Co., 3 Pearson (Pa.), 48. 
In Kentucky, the Supreme Court has juris- 
diction of an appeal from a judgment con- 
firming the verdict of a jury in proceedings 
under writa of ad quod damnum, had at 
the instance of the appellee, to condemn a 
part of appellant's land for railway pur- 

Tracy v. Elizabethtown, Lexing- 
ton, & Big Sandy R. R. Co., 78 Ky. 809, 
In reviewing proceedings for the condemna- 
tion of lands, the appellate court cannot 
consider any reasons against the confirm- 
ation of the report except those which were 
presented to the lower court. Detroit 
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sonable presumptions are made in favor of the regularity and correct- 
ness of the report, and it will be sustained until good ground for 
quashing or reversing it is shown,! as that the damages awarded are 
unreasonably lange, or small? or that the commissioners committed 


Western Transit & Junction R. R. Co. ». 
Crane, 50 Mich. 182. An appeal lies 
directly from the County Court to the 
Supreme Court. Kankakee & Seneca R. R. 
Co. v. Straut, 101 IL 658. But the Su- 
preme Court has no jurisdiction to enter- 
tain an appeal in special cases, and a pro- 
ceeding to condemn lund for the use of a 
railway company is a special case, Stock- 
ton & Copperopolis R. R. Co. v. Galgiani, 
49 Cal. 139. An application for a jury to 
assess damages in Boston cannot be made 
to the Superior Court at a time later than 
the next one after the commissioner's esti- 
mate is made known to the parties. Rob- 
erts v. Boston & Lowell R. R. Co., 115 
Mass. 57. A motion to dismiss an appeal 
because the appeal is not taken in time 
will not be considered where the motion 
to dismiss is made too late. St. Louis, 
Kansas, & Arizona R. R. Co. v. Quinn, 24 
Kans. 370. The commissioners made sep- 
arate awards in favor of the respondents as 
owners, and one K. as mortgagee. Re- 
apondents appealed from the award as re- 
spected their damages, but K. did not. 
Pending the appeal, K. became the owner 
of the property by a foreclosure of his 

and the expiration of the period 
for redemption, but no steps were taken 
for a substitution of parties to the record 
by reason thereof. It was held that on 
the trial of such appeal before the jury the 
sole question for its determination was the 
propriety of the amount awarded by the 
commissioners to respondents as compen- 
sation for their interest and estate in the 
property, eo far as it was injuriously af- 
fected or taken by the company ; and that 
such compensation must be ascertained by 
the jury in reference to the same eatate 
and interest, and as of the same time, as 
was done by the commissioners in making 
their award. Trogden 7. Winona & St. 
Peter R. R. Co., 22 Minn. 198. In an 
appeal by a railway company, where the 
issue was in the form of trespass quare 
cdausum fregit, the court charged that the 
company had committed a trespass in en- 


tering on the land. It was held to be 
error. Shenango & Allegheny R. R. Co, 
». Braham, 79 Penn. 8t. 447. A trial 
having commenced at one term of court 
cannot be completed at a subsequent term. 
Wright v. Northwestern Union R. R. Co., 
37 Wis. 891. Where the verdict rendered 
upon the trial of an appeal from an award 
of commissioners is for a gross sum as 
damages, but is silent as to the time when 
such damayes accrued, the presumption is 
that the verdict, in this respect, relates to 
the time when the award appealed from 
was filed by the commissioners. Whitacre 
v. St Pan! & Sioux City RK. R. Co, 24 
Minn. $11. A judgment condemning a 
strip of land one hundred and twenty feet 
wide for a right of way for a railway will 
not be reversed because the land con- 
demned exceeds one hundred feet in width, 
when it does not appear from the record 
that the additional twenty feet was not 
necessary, nor by the pleadings, and no 
such objection was raised before the court 
below, either by demurrer or reasons as- 
signed in arrest of judgment. The objec- 
tion, not being made below, must be 
considered as waived. Booker v. Venice 
& Carondelet R. R. Co., 101 Ill. $83, 

1 Cyr v. Dufur, 62 Me. 20; Pennsyl- 
vania R. R. Co. v. Porter, 29 Penn. St. 
165; Crawford v. Valley R. R. Co., 25 
Gratt. (Va) 467 ; Commissioners of Cen- 
tral Park, 4 Lans. (N. Y.) 467. 

3 Chapman o. Groves, 8 Blackf. (Ind.) 
308. In Michigan, the Probate Court has 
authority to set aside the report of the 
commissioners for good causes shown. If 
the amonnt awarded is unreasonable, and 
indicates that it was the result of prejudice 
or partiality, or that the commissioners 
must have acted upon a wrong basis of 
estimating the damages, it is a good cause 
for setting aside the report. Chapman v. 
Groves, 8 Blackf, (Ind.) 808. Evidence 
as to the value of the property condemned 
and the resulting damages, while admiasi- 
ble, is not controlling ; they are the opin- 
ions of witnesses simply, and should not 
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gross errors in the principles of assessing or in calculating the 


values.! 


But where the commissioners viewed the premises, and 


the evidence as to the damages was conflicting, the report will not 
be set aside either because the damages were assessed at a larger or 
a smaller sum than the court itself would have assessed them.? An 


ordinarily have greater weight than the 
official report of the commissioners who 
have considered all the evidence, Eastern 
RR. Co. v. Concord, &e. R. R. Co., 47 
N. H. 108. Numerous courts have held 
that the reports of cormmiasioners may be 
impeached for partiality, bias, prejudice, 
or inattentiou or unfaithfulness in the dis- 
charge of their trust, or for error of such 
extraordinary character or grossness a8 
should furnish a just inference of the ex- 
istence of such influences, Mills, Em, 
Dom., § 234, and cases cited in note 7, 
Commissioners exercise important func- 
tions and pass upon valuable rights, and 
should be free from prejudice or undue 
influence. In Peavy v. Wolfboro, 37 
N. H. 286, it was held that they should 
not converse or discuss with one party in 
the absence of the other upon the subject 
under consideration ; and in another case 
the furnishing of liquor by a petitioner for 
a highway to the commissioners, while 
engaged in their duties, was held an abuse 
for which the court would ordinarily set 
aside a report in favor of the petitioner 
without inquiring how far the commission- 
ers were affected by it. Newport High- 
way, 48 N. H. 433. In this case an 
affidavit of one of the commissioners was 
filed in support of the motion to set aside 
the report. This was proper. The com- 
missioners are not like a common-law jury, 
end their own affidavits may be used to 
impeach their finding, or show that they 
proceeded upon a wrong principle in the 
ascertainment of damages. The rule on 
which they act is a fact, and may be 
shown as any other fact. Canal Rank 0. 
Albany, 9 Wend. (N. Y.) 244; New Jer- 
sey R. & T. Co. v. Suydam, 17 N. J. L. 
25. All parties are entitled to the intelli- 
gent judgment of the commissioners upon 
the appraisement of damages, and any 
agreement in advance which shall leave 
the amount as the resnlt of chance cannot 
be upheld. In the case of Kansas City, 
&c. BR. R. Co. ». Campbell, 62 Mo. 585, 


the three commissioners put down the 
amount respectively determined on by 
them, and divided the sum by three, and 
returned the quotient as the result, and 
the finding was set aside by the Supreme 
Court. See also to the same effect Don- 
ner v. Palmer, 28 Cal. 40; Ruble v. Mc- 
Donald, 7 Iowa, 90; Birchard v. Booth, 
4 Wis. 67; Denton v. Lewis, 15 Iowa, 
801 ; St. Martin v. Desnoyer, 1 Minn. 156 
(Gil. 181); Forbes ». Howard, 4 R. I. 364; 
Marquette H. & O. R, R. Co. v. Houghton, 
Michigan Superior Court, 1884. 

1 Carter o, New Jersey R. R. Co., 24 
N. J. L. 730; Matter of Beale Street, 39 
Cul. 495; New Jersey R. R. Co. vo, Suy- 
dam, 17 N. J. L. 25; Reitenbaugh v. 
Chester R. R. Co., 21 Penn. St. 100; 
Chesapeake R. R. Co. . Park, 6 W. Va 
897. 

2 Western Pacific R. R. Co. v. Reed, 
85 Cal. 621; Thompson v. Conway, 53 
N. H. 622; Roudout R. BR. Co. ». Field, 
88 How. Pr. (N. Y.) 187; Pennsylvania 
R. R. Co. o. Heister, 8 Penn. St. 445; 
Albany R. R. Co. ». Dayton, 10 Abb. Pr. 
(N. Y.) U. S. 182; Antoinette Street, 8 
Phila, (Penn.) 461. An award which re- 
quires a railway company to pay a certain 
sum of money for a right of way, and to 
build fences, the money to be paid at any 
time fixed upon by the company, by giving 
the land-owner three days’ notice of the 
time and place of payment, and requires 
the land-owner at the same time to deliver 
to the company a deed for the right of 
way, is void for uncertainty as to the time 
for the payment of the money and the 
delivery of the deed. Alfred v. Kankakee 
& Southwestern R. R. Co., 92 Ill. 609. 
Where the report of commissioners has 
been set aside by the general term, on the 
ground that they erred in only awarding 
nominal damages to the owners, and a new 
set of commissioners has been appointed 
who have made their report, by which 
nominal damages only are awarded to the 
owners, the court will not, in the absence 
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itemized report may be directed by the court, and if improper items 


are included in it the court may strike them out.! 


of fraud, corruption, misconduct, or mis- 
apprehension, set aside the last report and 
appoint a new set of commissioners. Pros- 
pect Park & Coney Island R. R. Co., 1 re, 
24 Hun (N. Y.), 199; 85 N. Y. 489. 
Where the damages are grossly excessive, 
the court below may set aside the report 
of the viewers. Philadelphia & Erie R. R. 
Co. v. Cake, 95 Penn. St. 189. <A defence 
based on matters of fuct as to liability to 
pey interest on an award on proceedings 
to condemn land, available on a trial by 
jury, but as to which no evidence was 
offered, nor any request made to the judge 
to admit any evidence respecting it, though 
he directed the jury to find against the 
defendant as to the interest, which direc- 
tion was considered and sustained, and the 
liability specially found against the de- 
fendant on review by a court of law of 
competent jurisdiction, cannot be made 
the ground of relief in a court of equity. 
Metler o. Easton & Amboy R. R. Co., 26 
N. J. Eq. 65. The judgment does not fix 
the rights of the company absolutely to 
the land. Jt ts the tender of payment and 
the yielding of possession which fixes the 
rights of the parties. Williams v. New 
Orleans, Mobile, & Texas R. R. Co., 60 
Miss, 689. A railway company seeking 
the condemnation of a part of a lot for the 
purposes of the road has no cause to com- 
plain of an order of court fixing the com- 
pensation to be paid, and directing the 
money to be paid to the treasurer of the 
county for the benefit of the owners of the 
property affected, or those interested in it. 
Such an order does not determine who is 
entitled to the compensation awarded. 
Chicago & Western Indiana R. R. Co. ». 
Progsing, 96 Il]. 203. In all cases of 
condemnation, the owner of lands is en- 
titled to a personal judgment against the 
company or party instituting the pro- 
ceedings for the damages awarded. Rob- 
bins v. St. Paul, &. R. R. Co, 24 
Minn. 191. But in West Virginia, in 


a proceeding by a railway company to 


But where either 


take lands for the use of its-road, against 
the owner of the lan, it is error for 
the court, on confirming the report of 
the commissioners and ordering the same 
to be recorded, to render judgment against 
the applicant for the amount of damages 
ascertained hy the report. Chesapeake & 
Ohio R. R. Co. v. Bradford, 6 W. Va. 
220. In Minnesota, it is held that the 
judgment authorized to be entered on a 
verdict is one not only settling and de- 
claring the right of the company seeking 
to appropriate the property to the use 
thereof, upon payment made, but also in 
favor of the land-owner for the amount of 
compensation as found by the verdict, and 
adjudging and declaring his absolute right 
thereto. Curtis r. St. Paul, Stillwater, & 
Taylor’s Falls R. R. Co., 21 Minn. 497. 
Where the court has entered julgiment 
upon the award, this judgment is a final 
adjudication of the controversy until set 
aside by the court or reversed by writ of 
error. Pennsylvania R. R. Co. v. Gor- 
such, 84 Penn. St. 411. It is not neces- 
sary, in rendering judgment in favor of a 
land-owner for the damages assessed, to 
provide that a deed shall he executed to 
the railway company for the land con- 
demned. The title which the company 
gets is acquired under the statute. In- 
dianapolis & St, Louis R. R. Co. v. Smythe, 
45 Ind. 822. And a judgment on an 
appeal from an assessment of dainages, 
which refers to the verdict wherein the 
land taken is properly described, is suffi- 
ciently definite and certain as to the Iand 
for the taking of which the judgment is 
rendered. Peoria & Rock Island R. R. 
Co. v. Mitchell, 74 Il]. 394. A judgment 
of condemnation, rendered by a competent 
court charged with a special statutory 
jurisdiction, and when all the facts neces- 
sary to the exercise of the jurisdiction are 
shown to exist, is no more subject to im- 
peachment in a collateral proceeding than 
the judgment of any other court of exclu- 
sive jurisdiction. Secombe v. R. R. Co., 


1 Harvey v. Lackawanna RB. R. Co., 47 Penn. St. 428; Dalrymple v. Whittinghaus, 


26 Vt. 845. 
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the order of the court or the statute requires an itemized report or 
verdict, a failure to render such a report or verdict will be a suffi- 


cient ground for setting it aside. 


Where substantial justice has been done, certiorari will not lie to 
quash the proceedings, although technical or formal errors have been 
committed ;? but in a proper case the court will grant this remedy,® 


23 Walt. (U. S) 108. Where the sum of 
$600 was awarded as damages, and the 
inquisition required the railway company 
to build a certain trestle for the claimant, 
and also to haul coal over a switch for him 
at g certain price, and the money was paid 
and the terms assented to, and the inqui- 
sition further provided that in case of fail- 
ure to comply with these conditions the 
sum of $1,500 should be awarded for the 
breach, it was held that the sum of $1,600 
was liquidated damages, and might be 
recovered upon a breach of the conditions. 
Pennsylvania BR. R. Co. v. Reichert, 58 
Md. 261. It is error for the court, on the 
trial of an appeal, to award execution on 
the judgment for the amount of damages 
assessed. Springfield & Illinois South- 
eastern R. R. Co. v. Turner, 68 Il. 187, 
On an appeal in the district court, in con- 
demnation proceedings, it is error for the 
court to render an ordinary personal judg- 
ment against the railroad company for the 
damages assessed to be collected by exe- 
cution. The judgment for damages in 
such a case should be in the nature of an 
award of damages, such as is made by the 
condemnation commissioners, St. Louis, 
Lawrence, & Denver R. R. Co. v. Wilder, 
17 Kansas, 239. Damages for the taking 
of property by a railway company arise by 
an act of appropriation under the State 
power of eminent domain, and do not rest 
in contract, express or implied, and the 
railway company is not entitled, therefore, 
to a stay of execution. Harrishurg & 
Potomac R. R. Co. v. Peffer, 84 Penn. St. 
295, 

1 Greenville BR. R. Co. v. Nunnu- 
macher, 4 Rich. (8. C.) L. 107; Ohio 
R. R. Co. v. Wallace, 14 Penn. St. 245. 

2 Boston, &c. R. BR. Co. v. Folsom, 46 
N. H. 64. 

§ Fitchburg R. R. Co. o, Boston, &c. 
R. B. Co., 8 Cush. (Mass.) 58 ; Farming- 
ton River Water Power Co. v. County 


Comm'rs, 112 Mass. 206 ; Worcester R. R. 
Co. v. Railroad Comm'rs, 118 Mass. 561 ; 
Charles River Branch R. R. Co. v. County 
Comm'rs, 7 Gray (Mass.), 881; Bennett 
v. Camden, &c. R. R. Co., 8 N. J. Ex. 
145; Central R. R. Co. v. Pennsylvania 
R. R. Co., 832 N. J. Eq. 475 ; New Jersey, 
&c, Co. v. Suydam, 17 N. J. L. 25 ; State 
». Montclair R. R. Co., 36 N. J. L. 828; 
Allen v. Levee Comm'rs, 57 Miss. 163 ; 
Delaware, &c. R. R. Co. v. Burson, 61 
Penn. St. 869. Certiorart will not lie 
where the proceedings of the company are 
void for want of jurisdiction. Regina v. 
Bristol & Exeter Ry. Co., 11 Ad. & El. 
202. Nor to remove an inquisition on the 
ground that it was taken before two per- 
sons (namely, an assessor and a clerk of 
the under-sheriff by whom the jury and 
witnesses were sworn), appointed by the 
sheriff, but not being any of the persons 
specially named in the act of incorpora- 
tion. Regina v. Sheffield Ry. Co., 11 Ad. 
& Ei. 194. The corporate existence of a 
company and its right to exercise corpo- 
rate franchises cannot properly be passed 
on by the inferior tribunals for assessing 
damages in condemning lands, and can- 
not, therefore, be considered on certiorart 
to review their action. Schroeder v. De- 
troit, Grand Haven, & Milwaukee R. R. 
Co., 44 Mich. 387. A writ of certiorart 
in cases involving interference with rail- 
way construction ought not to be allowed 
unless applied for as soon as practicable ; 
and if granted after the expiration of the 
twenty days allowed for an appeal in pro- 
ceedings to condemn land, will not be sus- 
tained, unless the delay in suing it out is 
satisfactorily explained. Dunlap ov, Tol. 
edo, Ann Arbor, & Grand Trunk R. R. 
Co., 46 Mich, 190. The statute provided 
substantially that when a party failed to 
prosecute a petition fora revision of the 
award of the county commissioners at the 
next regular term after the filing of the 
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or where the taking is unlawful the proceedings may be restrained 


by a writ of prohibition? 


game, it should be dismissed, unless good 
cause for delay is shown. The determina- 
tion of the commissioners as to the suffi- 
ciency of the excuse offered for delay is not 
to be reviewed by the Supreme Court by 
writ of certiorari, even though a warrant 
for a jury had issued before the order 
of dismissal was entered. Portland & 
Ogdensburgh R. R. Co. v. Commissioners, 
64 Me. 505. When the district court 
makes an order which it has no jurisdic- 
tion to make in relation to the use of the 
property sought to be condemned, and 
there is no appeal from the order, certiorart 
is the proper remedy, in order to have the 
order annulled before the damages it pur- 
ports to authorize have beensustained. And 
when a trespass is about to be committed, 
by authority of an order of court which 
is void, the fact that the trespass may be 
enjoined in equity does not prevent the 
order from being reviewed on certiorari, 
for the mere fact that the order is void 
will not alone authorize ao injunction. 
California Pacific R. R. Co. v. Central 
Pacific BR. R. Co., 47 Cal. 528. The 
inquisition must be positively sworn to, 
or a certiorari will not be granted to bring 
up the inquisition of a compensation jury. 
Regina v. Manchester & Leeds Ry. Co., 8 
Ad. & El. 415. An order was made by 
the Circuit Court sending un appeal from 
an assessment of land damages by the rail- 
road commissioners and selectmen to a 
referee for trial ; but no action was taken 
under the orler, because of exceptions 
which were transferred to the Supreme 
Court. Before the exceptions were reached 
for decision, the statute was amended by 
excluding such cases from its operation. 
It was held that the order of reference 
should be rescinded. Gray v. White 
Mountains R. R. Co, 56 N. H. 182. 
Whenever, in such proceedings, jurisdic- 
tion has once attached by due service of 
the requisite petition and notice upon all 
parties having or claiming any eetate or 
interest in the property thereby affected, 


and an award is regularly made by the 
commissioners as to each claimant, the 
rights of the respective parties become 
definitely fixed, and such award, until 
modified or changed on appeal, is conclu- 
sive and binding, not only upon the par- 
ties of record, but upon their privies and 
grantees. Trogden ». Winona & St. Peter 
R. R. Co., 22 Minn. 198. The purchaser 
of real estate while proceedings are pend- 
ing, and who has not been made a party, 
cannot appeal, Connable v. Chicago, Mil- 
waukee, & St. Paul R. R. Co., 10 Am. & 
Eng. R. R. Cas. 520 (Lowa); Cedar Rapida, 
&. R. R. Co. v. Chicago, Milwaukee, 
& St. Paul R. R. Co., 10 id. 52 (Iowa). The 
provisions of respondent's charter for ob- 
taining the right of way contemplates 
a decision by commissioners as to the 
compensation to be paid the land-owner, 
to be embodied in a report to be filed in 
the District Court, that either the land- 
owner or the company may appeal, But 
neither by express words nor by necessary 
implication, does the charter prescribe the 
grounds upon which, or the time or man- 
ner in which, the appeal ‘may be taken. 
It presents in these respects an instance of 
casus omiseus. Peters v, Hastings & Da- 
kota R. R. Co., 19 Minn. 260. The owner 
of lands is not deprived of any rights by 
the mere deposit, pending appeal, of the 
sum awarded by the jury ; as there is no 
statute requiring him to take the risk 
of such a deposit, or depriving him of sny 
rights until he is paid. The owner cans 
not be compelled to determine at his peril 
whether a jury will regard the land as 
necessary for public use; he is not, 
therefore, in fault for refusing a tender 
when he can have no assurance that the 
proposed improvement will be sanctioned. 
Toledo, Ann Arbor, & Grand Trunk R. R. 
Co. v. Dunlap, 47 Mich. 456. Money 
deposited by a railway company with 
a county treasurer for the damages awarded 
by commissioners in condemnation pro- 
ceedings remains with the treasurer at the 


1 Vt & Mas. RR Co. v. County 
Comm'rs, 10 Cush. (Mass.) 12; Conn. 
VOL. 11.—9 


River R. R. Co. v. County Comm'rs, 127 
Mass. 60; Day. Springfield, 102 Maas, $10, 


850 


EMINENT DOMAIN. 


(CHAP. XIII. 


Irregularities and defects of any kind in the proceedings may be 
waived by the land-owner either expressly or impliedly, as, if he ac- 
cepts the amount of damages awarded ;! but this does not operate as 
a waiver of his remedy for a trespass committed before the damages 
were assessed.2 So a waiver may be implied from an appearance to 


contest the amount of damages.® 


risk of the company pending the proceed- 
ings, and if the land-owner appeal from 
the assessment of the commissioners, and 
recover a judgment in the District Court, 
the company is not entitled to have the 
amount thus deposited credited upon the 
judgment. Blackshire v. Atchison, To- 
peka, & Santa Fe R. R. Co., 13 Kans. 
614. Where the railway company has de- 
posited the amount of the award and taken 
possession of the lands condemned, the 
owner, on giving the requisite bond, may 
withdraw the amount so deposited, with- 
out prejudice to an appeal from the award. 
Weyer v. Milwaukee & Lake Winnebago 
R. BR. Co., 57 Wis. 329. The amount of 
an award upon the taking of land belong- 
ing to several heirs was paid into court by 
the corporation. With the assent of the 
heirs, the administrator of their ancestor 
gave the bond required by statute, and 
withdrew the money so deposited. It was 
held that the administrator was thereafter 
estopped to deny that he was s party to 
the proceeding, and the amount of the 
award having been diminished by the 
verdict on an appeal by the company, 
there was no error in rendering judgment 
against him for the amount of such dim- 
inution. In such a case the railroad 
company is entitled, also, to recover inter- 
est upon the amount by which the award 
is decreased, from the date of the with- 
drawal of the deposit. Watson v. Mil- 
wankee & Madison R. R. Co., 57 Wis, 
332. Under the provisions of the statute 
the defendant instituted proceedings to 
condemn plaintiff’s land. Both parties 
appealed from the award of commissioners. 
At the December term, the appeal was 
placed upon the calendar for trial, and the 
parties appeared by their attorneys ; but 
during the term the defendant, with the 
permission of the court, the plaintiff ob- 
jecting, dismissed the proceedings for con- 
demnation, and caused the dismissal to be 


Indeed, it will be sate to say that 


entered of record, All the proceedings 
{including the appeals) were duly had as 
provided by law. It was held that the 
plaintiff cannot upon this state of facts, 
maintain an action to recover for his labor, 
loss of time, and expenses in conducting 
and attending to the proceedings on his 
part. Bergman 2. St. Paul, Stillwater, & 
Taylor's Falls R. BR. Co., 21 Minn. 588. 
The respondent appealed from the com- 
missioners’ award of damages for right of 
way. The appeal coming on for trial, the 
district court on his motion, made an 
order dismissing the petition and all sub- 
sequent proceedings thereunder, and the 
order was held erroneous and reversed. 
Rippe v. Chicago, Dubuque, & Minn. 
R. R. Co., 20 Minn. 187. An appeal hy 
a railway company, from the assessment of 
damages by commissioners appointed in 
pursuance of its charter, brings up tlie 
whole case into the eppellate court where 
the parties can have every right relating 
to euch damages adjudged and determined. 
Therefore, a separate action involving the 
same rights will be dismissed. Phifer o. 
Carolina Central R. R. Co., 72 N. C. 483; 
Wooster v. Sugar River Valley R. R. Co., 
57 Wis. 311. 

1 Kile v. Yellowhead, 80 Ill. 208; 
Rees 2. Chicago, 88 id. 8322; Hawley ». 
Harrall, 19 Conn. 421 ; Dodge v. Burns, 
6 Wis. 514; Quincy, &c. R. R. Co. ». 
Kellogg, 54 Mo. 384;- Troy & Boston 
R. R. Co. 0. Potter, 42 Vt. 265; Karber 
v. Nellis, 22 Wis. 215. 

® Powers t. Humert, 51 Mo. 186. 

8 In Dyckman v. New York, 5 N. Y. 
4834, the statute required the city to make 
an effort to with the owners for the 
purchase of the land, but in this case no 
such attempt was made; and the court 
held that the land-owner, by appearing 
and contesting the proceedings without 
raising the objection, must be treated as 
having waived the irregularity. 
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where irregularities in the proceedings exist, if the land-owner ap- 
pears, but neglects to raise an objection upon that ground, he will 
be treated as having waived them. When the damages are required 


1 Mississippi, &. R. R. Co. o. Bying- 
ton, 14 Jowa, 572 ; Johnston v. Rankin, 
70 N. C. 550; Delaware, Lackawanna, & 
Western R. R. Co. ». Burson, 62 Penn. 
St. 369; Dietrich ». Murdock, 42 Mo. 
279; Borland v. Mississippi, &c. R. R. 
Co., 8 Iowa, 148 ; Chicago v. Wheeler, 25 
Hil. 478; St. Joseph, &. R. R. Co. », 
Orr, 8 Kan. 419; Higgins v. Chicago, 18 
il. 276. Where the company took ex- 
ceptions to a commissioners’ report on the 
ground that, ‘‘since the report of the 
viewers,” it had altered the route of its 
road through the land of some of the prop- 
erty-holders, and the court set aside so 
much of the report as assessed the dam- 
ages to them, and then confirmed the rest 
of the report, it was held that this ac- 
tion of the court was final, and the sub- 
ject of appeal ; and that the location of 
the line by the company was an appro- 
priation of the land; and after the assess- 
ment of the damages, the right thereto 
was vested in the owners, and could not 
be divested by a subsequent change of 
route, Beale v. Pennsylvania R. R. Co., 
86 Penn. St. 509. The notice required 
by the statute to be given on an applica- 
tion for a change of the proposed route 
of a railway company must be personally 
served. People ex rel. v, Lockport & Buf- 
falo R. R. Co., 18 Hun (N. Y.), 211. In 
proceedings of this character all precedent 
conditions must be fully complied with. 
Kansas City, St. Joseph, & Council Bluffs 
R. R. Co. v. Campbell, 62 Mo. 585. And 
evidence of an effort having been made 
before the commencement of an action, to 
agree as to the compensation fora right 
of way, is s prerequisite to establish a 
cause of suit. Oregon R. R. & Navigation 
Co. v. Oregon Real Estate Co., 10 Oreg. 
444. Where the defendant dies during 
the pendency of the proceeding, or during 
the pendency of « petition in error to re- 
verse the same, the revivor of the pro- 
ceeding must be had in the name of the 
heira or devisees, and not of the adminis- 
trator of the deceased. Valley R. BR. Co. 
v. Bohm, 29 Ohio St. 633. Where, upon 


a hearing before commissioners, the owner 
makes default, the Supreme Court, on 
motion to confirm the report of the com- 
missioners, has power, the default being 
excused, to open it, to set aside the report 
and order a new hearing. New York, 
Lackawanna, & Western R. R. Co., in re, 
93 N. Y. 385. A deposit of the amount 
of an award of damages for land taken 
under the law of eminent domain, where 
& deposit is authorized to be made for 
the use of the land-owner, is unavailing 
if a condition is imposed respecting the 
payment of the money deposited to the 
owner. It is immaterial whether or not 
the agent making the deposit was author- 
ized to impose the condition. Kanne v. 
Minneapolis & St. Louis R. R. Co., 30 
Minn. 428. The defendant railway com- 
pany had commenced the construction of 
ita road over the lands of the defendant 
B., and had deposited the amount of the 
land damages awarded B. by the commis- 
sionera, in the plaintiff's bank, as pro- 
vided by statute, for which the bank had 
issued a certificate of deposit to B. While 
the work was in progress, and before much 
of B.’s land had been taken, the company 
was enjoined, at the instance of other 
parties, from the further prosecution of 
work upon its road, whereupon’ it forbade 
the orator to pay B. the sum 80 deposited, 
because it had taken but a small portion 
of the lands of B. for which damages were 
awarded, and had damaged the lands to a 
much less extent than the amount of the 
damages awarded. B. claimed the deposit, 
and demanded it of the orator, and upon 
its refusal to pay the same to him, brought 
suit at law therefor. The orator claimed 
no interest in the fund other than aos 
stakeholder. It was held that the orator 
could sustain a bill of interpleader against 
the defendants in respect to the fund. 
First National Bank of Brattleboro ». 
West River R. R. Co., 46 Vt. 633; 49 id. 
167. The lend which a railway company 
claimed to take for a gravel-pit was de- 
scribed in its petition to the railway com- 
missioners as comprised within a space of 
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to be assessed by a slieriff’s jury, the same rules as to qualification, 
proceedings, etc., apply as in the case of commissioners, unless spe- 


fifteen rods square; the land condemned 
by the commissioners for that purpose was 
not comprised within that limit. It was 
held that they had no power to condemn 
land not described in the petition ; and in 
ro doing they exceeded their jurisdiction. 
Spofford v. Bucksport & Bangor R. RB. 
Co., 66 Me. 26. In an inquisition of 
damages the schedule mentioned a dwell- 
ing, and it was held that this description 
included the yard and garden. Taylor 
v. Clemson, 2 Q. B. 978. Where con- 
demnation notices described the land as 
a certain number of feet on each side 
of the centre line of the railroad, ‘‘as the 
same is located, staked, and marked," it 
was held that this description was suffi- 
cient, and if any other parts of the de- 
scription differed therefrom they must 
yield to the visible designation. Lower 
v. Chicago, Burlington, & Quincy R. RB 
Co., 59 Iowa, 563. The petition, under 
the statute, must contain such a descrip- 
tion of the land sought to be condemned 
as will show its location and the bounda- 
ries thereof. A defective description can- 
not be remedied by a reference in the 
petition toa deed. New York Central & 
Hudson River R. R. Co., in re, 70 N. Y. 
191. On appeal, a railway company may, 
by a disclaimer, dismiss proceedings insti- 
tuted by it for condemnation of lands. 
In such a case the costs must be taxed 
to the company. St. Louis, Ft Scott, 
& Wichita R. R. Co. v. Martin, 29 
Kans. 750; 10 Am, & Eng. R. R. Cas. 
514. The commissioners should hear all 
legal and relevant testimony offered by 
either party, bearing upon the question of 
compensation. Washington, Cincinnati, 
& St. Louis R. R. Co. v, Switzer, 26 
Gratt. (Va.) 661. Where as petition is 
filed to condemn land, and there is no 
cross-petition to include other land with 
it, it is improper to permit evidence to be 
introduced in regard to land adjoining 
that described in the petition and belong- 
ing to the same owner. Peoria, Atlanta, 
& Decatur R. R. Co. ». Sawyer, 71 Il, 
$61. If a proceeding may be dismissed, 
on the motion of the land-owner, because 
the instrument of appropriation deposited 


with the clerk is not signed by any per- 
son in behalf of the railway company 
as required by statute, such objection will 
be waived if not made until a late stage 
of the proceeding. Logansport, &. R BR. 
Co. v. Buchanan,. 62 Ind. 163. There 
is no error in the exclusion of testimony 
for the purpose of sustaining the commis- 
sioners’ report, to the effect that they 
were instructed in their duties by the ad- 
verse attorneys. The matters of inquiry 
for the court are: What did the commis- 
sioners do in fact, and upon what prin- 
ciples did they arrive at the conclusions 
reported! Nothing appearing in the 
record to show how this inquiry was con- 
ducted, the action of the court below, in 
setting aside the report, will be presumed 
correct. Quincy, Missouri, & Pacilic 
R. R. Co. v. Ridge, 57 Mo. 599. Ina 
proceeding to condemn land under a spe- 
cial statute which passed the fee in the lend 
taken, upon payment of the damages as- 
sessed, and which required the court to ren- 
der judgment upon the report of the com- 
missioners in case no appeal was taken 
from their assessment, both parties ap- 
pealed, and a trial was had, and the com- 
pany procured a reversal for error. The 
land-owner having died, the cause was re- 
docketed in the name of his adminstrator, 
the company’s appea] dismissed for want 
of prosecution, and thereupon the adminis- 
trator dismissed the appeal of his in- 
testate, electing to take the damages as 
found by the commissioners, which had 
been deposited. It was held that as the 
fee in the land descended to the intestate's 
heirs-at-law, they should have been made 
perties, so as to conclude them by the 
judgment ; and for the error in not mak- 
ing them parties the judgment of the 
court was reversed. Peoria & Rock Island 
R. R. Co. v. Rice, 75 Ill 329. Damages 
resulting to the remainder of the tract 
not taken, on account of the shape in 
which it will be left, or of the effect of an 
embankment built along the track, or 
from cutting off the front from a county 
road, so as to injure the sale for building- 
sites, are not special damages, and may 
be proved without being set up in the 
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cific changes are made by statute. If the statute merely provides 
that the damages shall be assessed by a jury, to be drawn by a sheriff 


answer. North Pacific R. R Co. ». 
Reynolds, 50 Cal. 90. There is no rule 
of law or practice authorizing the filing of 
an answer of any kind to a petition for 
the condemnation of land. If one is filed, 
the court may properly have the same 
stricken from the files. Smith v, Chicago 
& Western Indiana R. BR. Co., 1065 Ill. 
511. An application for a writ to assess 
damages, must be in writing; and such 
application constitutes a com plaint to 
which objection may be made as in ordi- 
nary proceedings. Church v. Grand 
Rapids & Indiana R. R. Co., 70 Ind. 161. 
Proceedings to condemn land for railway 
uses are special, and unlike ordinary 
trials at law ; the inquest may be con- 
ducted by commissioners or a jury without 
the aid of counsel, so that the practice 
must be simple, and a large discretion 
allowed in admitting or rejecting testi- 
mony- Port Huron & Southwestern R. R. 
Co. v. Voorhees, 30 Mich. 503 ; East Ten- 
nessee, &. R. R. Co. v. Burnett, 11 Lea 
(Tenn.), 525; Camp v. Coal Creek, &e. 
RR. Co., id. 705. The railway company 
has the right to open and close. McReyn- 
olds v. Baltimore & Ohio R. R. Co,, 106 
Hl. 152. Upon exceptions filed to the 
report of commissioners, the court should 
review by evidence the action of the com- 
Missioners, and supervise their finding so 
as to do substantial justice. The court 
may approve or reject their report, but 
cannot alter it. Mississippi River Bridge 
Co. v. Ring, 58 Mo. 491. Where a peti- 
tion to condemn land fora right of way 
describes only one tract of land of the de- 
fendant’s farm, which is cut off from the 
rest of the farm, and damages are assessed 
only in respect to that tract, the owner 
may afterwards cause the damages to be 
assessed as to the balance of the land. 
Galena & Southern Wisconsin R. R. Co. 
e. Birkbeck, 70 Ill. 208. <A statute au- 
thorized a railway company to take a 
parcel of land after thirty days’ notice, 
and provided that all general statutes re- 
lating to the location of railways should 
govern the taking. It was held that the 
location over the land might be filed be- 
fore the expiration of the thirty days. 


Eastern R. R. Co. v. Boston & Maine 
R. R. Co., 111 Mass. 125. Ap assessment 
of damages in proceedings to condemn 
lands is void if the land is not lawfully 
condemned. Detroit, Monroe, & Toledo 
R. R. Co. v, Detroit, 49 Mich. 47. A 
report of commissioners, providing that 
the party defendant shall have the liberty 
of constructing certain easements over 
the land taken by the company, is erro- 
neous upon its face, although otherwise in 
conformity to the statute, and may be set 
aside ou motion of the defendant. Rail- 
road Co. v. Halstead, 7 West Va. 801. 
Where a railway company duly condemned 
a right of way, which included the plain- 
tiff's lot, and without paying the award 
entered thereon, but did not actually 
occupy any portion of plaintiff's property 
or disturb the fence around it, it was held 
that the company had not made such an 
appropriation of the property as to have 
been guilty of a tort, and that it was not 
liable to pey the award. Dimmick ». 
Council Bluffs & St. Louis R. R. Co., 58 
Iowa, 637. Proceedings were had to con- 
demn land, which were regular except 
that the commissioners awarded a gross 
sum 98 compensation to all of six ot- 
owners, who held iu severalty, without 
specifying the sum to which each was 
entitled. The company paid the money 
into court, and nothing further was done 
in the proceeding. It was held that the 
condemnation proceeding being ended, 
and not pending so as to permit the 
award to be corrected at the instance 
of either party, it was without any 
effect upon the rights of the partier 
Such proceedings were void. Rusch v. 
Milwaukee, Lake Shore, & Western R. 
R. Co., 54 Wis, 136. Where comnis- 
sioners assessed the damages in view of 
the tract taken altogether, but under- 
stated the quantity of the Iand by a 
fraction of an acre, it was held that it did 
not invalidate their action. Morgan ». 
Chicago & Northeastern R. R. Co., 39 
Mich. 675. Under the statute authoriz- 
ing the Eastern R. R. Co. to take land 
for o freight-station, and providing that 
the general statute shall govern the pro- 


854 EMINENT DOMAIN. (CHAP. XIII. 


or constable, a jury of twelve persons are required, and their verdict 
is required to be unanimous, and they should be drawn according to 
the method provided by statute for the drawing of juries in ordinary 
cases! But where the statute makes specific provisions in these 
respects, it must be strictly followed. The jury should be sworn* 
If the statute makes no provision in that respect, the parties are 
entitled to the same challenges, which must be taken in the same way 
as in ordinary cases. The jury are entitled to the same privileges 
and subject to the same rules relative to the admission of evidence 
as commissioners are, and are not subject to the strict rules of law 
in that respect. If the jury fail to agree, a new jury must be sum- 
moned.6 But in New York the verdict of a majority is held suffi- 
cient. The verdict may be itemized,’ and according to some of the 
cases may contain conditions requiring the company to remove build- 
ings, etc. ;® but such conditions can only be imposed when the party 
to be affected thereby assents thereto.® The verdict must be for a 
certain sum payable in money, and cannot be to the effect that the 
company shall perform certain acts in compensation for the injury. 
The same rules as to setting aside the verdict of a jury prevail as 
exist in reference to setting aside the report of commissioners, ete. 
Proceedings to condemn land are, while an appeal is pending and 


ceedings, except that, instead of the 
county commissioners, three commissioners 
shall be appointed by the court to adjudi- 
cate the damages, from whose decision ‘‘ an 
appeal to the jury shall lie” in behalf of 
any owner of Jand taken, ‘‘as is provided 
in cases of lands taken for railroad pur- 
poses,” the award of commissioners so 
appointed is to be returned to the court ; 
and the application for a jury, by way of 
appeal from their decision, is to be made, 
and the trial by jury had, at the bar of 
this court. Wyman v. Eastern R. R. Co., 
128 Mass, 346. 

1 Meacham v. Fitchburg R. R. Co., 4 
Cush, (Mass.) 291. Where the statute 
maker provision for six jurors, the parties 
by going to trial with a less number 
waive the irregularity. Avery v. Groton, 
86 Conn. 804. 

2 Lumsden v. Milwaukee, 8 Wis. 485 ; 
Rockford R. R. Co, v, McKinley, 64 IN). 
838 ; Owen v. Jordan, 27 Ala. 608. 

5 Converse v. Grand Rapids R. R. Co., 
18 Mich. 459; Mansfield R. RB. Co. 2. 


Clark, 23 Mich. 519; Fowler v. Middle- 
sex, 6 Allen (Mass.), 92; Molett 9. 
Keenan, 22 Ala. 484; Walker v, Boston, 
&. R.R. Co., 3 Cush. (Mass.) 1. 

* Coster o. New Jersey R. R. Co., 34 
N. J. L. 780; Columbia Bridge Co. », 
Geisse, 36 id. 537. 

6 Hicks v. Foster, 82 Ga. 414; Chi- 
cago, &c. R. R. Co. v. Sanford, 23 Mich. 
418. 

5 Astor ov. New York, 5J. & 8. (N. Y. 
Superior Court) 539. 

1 Fitchburg R. R. v. Boston, &. R. R. 
Co., 8 Cush. (Mass.) 58 

8 Omaha R.R. Co. v. Menk, 4 Neh 
21 ; Dwight v. Springfield, 6 Gray (Mass, ), 
442. 

® Central R. R. Co. v. Heller, 7 Ohio 
St. 220; Chicago, &c. R. R. Co. ». Mel- 
ville, 66 11]. 820; Hill », Mohawk R. R. 
Co., 7 N. Y¥. 152; Chesapeake R. R. 
Co. v. Patton, 6 W. Va. 147. 

10 N. O. Pacific R. R. Co. v. Murrell, 
84 La. An. 586, 
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until the valuation is paid, in the nature of an executory contract to 
buy land. If in the mean time the corporation becomes insolvent, 
and a new company is formed, which succeeds to its rights, the last 
company cannot claim the rights of a bona fide purchaser, nor set 
up adverse possession, or the statute of limitations,! as in this re- 
spect, it stands in the same position as an individual would in refer- 
ence to such matters, and being in possession under the original 
company, it can claim no greater or better title than its grantor had, 
and, as the original company held as a licensee, both it and its grantees 
are estopped from denying the title of the licensor. The remedy 
of the new company would be by a purchase of the land, or its con- 
demnation under the statute. In such cases, the value of the land 
is to be estimated as it was at the time when the original company 
went into possession. The rule in such cases is that where a rail- 
way company has been permitted by the owner to enter into posses- 
sion and construct ita tracks without first paying the compensation 
therefor, in subsequent proceedings to condemn the land, the measure 
of compensation is the value of the land and damages at the time of 
entry with interest, irrespective of the value of the improvements 
subsequently put upon it? The value of the road structure put upon 
the land is not in such cases to be considered’ But a different rule 
prevails where the company entered into a contract for the purchase 
of the land which it has not performed upon its part, and in such a 
case, if the company afterwards seeks to condemn the land, its actual 
value, including the value of the improvements placed thereon, is the 
true measure of compensation,‘ and its grantees stand in the same 
Telation to the land as the original company, and are subject to the 
same rules and liabilities. 

The land-owner and the company may agree upon the amount of 
the damages, or they may agree that the amount of damages shall 
be ascertained in a different mode from that provided in the statute, 
and such agreement is valid and binding upon both parties, and 
where the company is let into possession under it, before the dam- 
ages are ascertained, specific performance will be compelled by a 
court of equity’ if the party seeking such specific performance has 


1 Cillison v. Savannah, &. R. R. Co., 4 Aspinwall v,Chicago, &. R. R. Co., 
7 8. C. 178; Buckner v, Savannah R. R. 41 Wis. 474. 


Co., 7 id. $25. 5 Botkin v. Livingston, 16 Kan. 89. 
2 North Hudson Co. R. BR. Co. v. Boor- ® Chicago, &. RB. B. Co. v. Swinney, 
man, 28 N. J. Eq. 450. 88 Iowa 182. 


8 Emerson v. Western Union R. RB. 
Co., 75 Ill. 176. 
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performed the agreement upon. his part so as to be entitled to invoke 
the aid of a court of equity. 

If the parties do not agree upon the damages, and proceedings for’ 
the condemnation of the land are brought, the jury or viewers must 
be disinterested men; but a report will not be set aside because one 
of them had a claim against the company for damages for altering 
a county road so as to pass through his land. Those persons only 
are disqualified from acting as viewers whose property immediately 
adjoins the railroad! Neither does the fact that a viewer has ex- 
pressed an opinion as to a former and somewhat similar case render 
him incompetent to serve on the view; the party waives objection 
to a viewer by appearing at the hearing? But one who has given 
his note to a railway company, to aid in the construction of its road, 
is disqualified as a juror in proceedings to condemn lands for its 
right of way. This disqualification cannot be removed by agree- 
ment of parties.® But a subscriber to a railway aid fund, who 
takes no stock in the road, acquires no legal interest in another 
projected road from the fact merely that it is to be leased to the 
road which he has aided, and is not thereby disqualified as a juror 
in proceedings for condemnation of lands, for the use of the latter 
road.4 

A motion to set aside the verdict of the jury must be addressed 
to and adjudicated upon by the court in which the verdict is ren- 
dered.© Where a jury is required merely to determine the damages 
for taking property for a railway, a finding in general terms is suffi- 
cient, and it need not specify the amount allowed for each item of 
injury. The presumption is that all evident facts bearing on the 
amount of damages were taken into account.® In a proceeding to 
condemn land for a right of way the compensation to be ascer- 
tained by the jury for the taking of the land must be, in terms, 
money, and the jury have no power to prescribe the performance 
of other acts by the petitioners, such as fencing the road, making 
crossings, etc.’ 


1 Newbecker o. Susquehanna R. R. Co., § Burr v. Bucksport, &. R. R. Co., 61 


1 Pearson (Pa.), 57. Me. 130. 

2 Gingrich v, Harrisburg, &. R. R. ® Michigan Air Line R. R. Co. ov. 
Co., 1 Pearson (Pa.), 74. Barnes, 44 Mich. 222. 

8 Michigan Air Line R. R. Co. ». 7 Chicago, Milwaukee & St. Paul R. R. 


Barnes, 40 Mich. 383. Co. v. Melville, 66 Ill. $29. 
4 Detroit Western Transit Co. v, Crane, ; 
50 Mich, 182. 
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- Damages confined to the par- 
ticular tract. 

- Measure of Compensation for 
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taken for ita use by another. 

- What benefits may be allowed. 

. Opinions as to Value: Expert 
Evidence. 

. Damages in Trespass, 

. Power not exhausted by First 
Taking. 

. Deposit must be Unconditional. 


Sec. 249. Parties to Proceedings. — In the absence of any statu- 
tory provision in that respect, there seems to be no good reason why 
all persons who sustain damage from the taking of their lands, in a 
town or county, may not be joined in proceedings brought by the 
railway company to have the damages assessed; but each owner 
would be entitled to a separate assessment or verdict for his par- 
ticular damage.! But if the statute makes special provision in this 
respect, it must be strictly followed? When, however, the land- 
owner is authorized to bring proceedings, only those who are jointly 
interested in the land in question can join therein ;* and in pro- 
ceedings brought by the company they may, and generally should 


1 McKee v. St. Louis, 17 Mo. 184. 

3 Quincy R. R. Co. v. Kellogg, 54 Mo. 
$34. In Massachusetts, an estate in which 
there are different interests is required to 
be valued as one estate, and the statute 
provides for the apportionment of the sum 
awarded among the different interests. 


Edmonds v. Boston, 108 Mass. 535. See 
also Spring Valley Water Works v. San 
Francisco, 22 Cal. 434; Chicago, Bur- 
lington, &e. R. R. Co. v. Chamberlain, 
84 Ill. 383. 

8 Merrill v. Berkshire, 11 Pick. ( Mass.) 
269; Tucker v. Campbell, 36 Me. 346. 
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be joined as defendants,! and the assessment is made in a gross sum, 
which is to be divided among them according to their respective 
interests.2 If an assessment is made to two jointly, one cannot 
appeal without making the other a party thereto, either by notice 
or other proper proceeding.® 

In appropriating land for a railroad the appraisal should not con- 
tain a separate award of damages to each tenant in common of a 
single tract of land, of which a part has been taken for the use of a 
railroad ; and where the appraisers, after fixing the value of the land 
taken and the damages to the remainder of the tract, have appor- 
tioned the whole amount among the several tenants in common, an 
appeal by the railroad company should be from the gross award. 
On such appeal the tenants in common and all other parties in 
interest are plaintiffs, and are not entitled to separate trials. Ten- 
ants in common must unite as plaintiffs, even at common law, to 
recover damages for any injury done to the real estate. In some of 
the States they are allowed to join or sever in the action 5 

An assessinent must be made to each owner in severalty, and a 
gross sum cannot be awarded to several owners of separate and dis- 
tinct parcels of a tract;® nor can the damages of owners of separate 
and distinct parts of a block of buildings be awarded in gross, but 
the damages of each owner must be assessed separately.? A vendor 
and vendee of land under a bond for a deed or other written contract 
of sale, a lessor and lessee,® tenants in common,!? a tenant by dower 


1 Whitcher v. Benton, 48 N, H. 157; 
Ashby v. Eastern BR. R. Co., 5 Met. 
(Mass.) 368; Southern Pacific R. R. Co. 
v. Wilson, 49 Cal. 396; Grand Rapids, 
&c. R.R. Co. o. Alley, 84 Mich. 10; 
East Saginaw, &. BR. R. Co. v, Benham, 
28 id. 459. 

4 East Saginaw R. R. Co. ». Benham, 
28 Mich. 459. If an assessment is made 
separately when it khould be in gross, — 
Lake Superior R. R. Co. v. Greve, 17 
Minn. 322, — or in gross where it should 
have been made in several sums, the 
objection comes too late after verdict. 
Knanpt v. St. Paul, &c. R.R. Co., 22 
Minn. 173. 

® Chicago R. R. Co. v. Hurst, 30 Iowa, 


® Koh} o. United States, 91 U. S. 
367. 


73 ; Southern Pacific R. R. Co. v. Wilson, 
49 Cal. 396. 

* De Puy v. Strong, 37 N. Y. 872; 
Austin o. Hall, 18 Johns. (N. Y,) 286; 
Low v. Mumford, 14 id. 426; Decker ov. 
Livingston, 15 id. 479; Hill v. Gibbs, 5 
Hill (N. Y.), 56; May v. Slade, 24 Tex. 
205; Hobbs v. Hatch, 48 Me. 55. 

5 Hobbs v. Hatch, ante; Webber ov. 
Merrill, 84 N. H. 202; Hubbard ov. Fos- 
ter, 24 Vt. 642; McGill ». Ash, 7 Penn. 
St. 397. 

® Chicago R. R. Co. v, Sanford, 28 
Mich. 418. 

7 Sharp v. Johnson, 4 Hill (N. Y.), 92. 

® Colcough v. Nashville, &. R. R. Co., 
2 Head (Tenn.), 171; Pinkerton v. Boston 


10 Harrisburgh, &c. R. R. Co. #. Bucher, 
7 Watts (Penn.), 33. 
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or curtesy, and the heirs,’ partners owning land as a firm,’ the 
owner of a life-estate and of the reversion,’ or any parties whose 
interests are joint, or so connected as not to be fairly severable, 
are entitled to compensation and to have their damages assessed. 


& Albany R.R. Co., 109 Mass. 527; 
Drury v. Midland R. R. Co., 127 id. $71. 
As a rule, the vendee under articles of 
agreement is entitled to notice and com- 
pensation, and where there has been a 
contract to sell and a suit for specific per- 
formance instituted by the vendor, which 
results in a decree such as is sought, the 
vendee has sufficient interest pending the 
suit to file a petition for the assessment of 

Pinkerton v. Boston & Albany 
R. R. Co., 109 Mass. 527. In this case 
the court say: ‘“‘The price which he has 
agreed to pay was made upon the assump- 
tion that he was to become the owner of 
the entire lot, unincumbered by the action 
of the respondents in appropriating a por- 
tion of it to their own use. Under the de- 
cree of the court he has been compelled to 
falfil his contract and to pay the price of 
the entire lot. The effect of thia decree is 
that he gets from his grantors less than 
he contracted for, and that all the damage 
resulting from the construction of the re- 
spondent's railroad falls upon him, and not 
upon the parties from whom he derived 
his title. So faras it is a question be- 
tween him and his grantors, there can be 
no doubt that the compensation for the 
taking equitably belongs to him and not 
to them.” So where a person was in pos- 
session of land and held a title-bond con- 
ditioned for the execution of a deed to 
him on payment of the purchase-money, it 
was held that he was entitled to damages 
for the taking. St. Louis, L., & D. R. 
Co. v. Wilder, 17 Kan, 239. And where 
the vendee joins with the vendor in the 
petition for damages, the railroad com- 
pany cannot object that the damages are 
awarded in a gross sum and not appor- 
tioned. Proprietors of Locks v, Nashua & 
L. R. R. Co., 10 Cush. (Mass.) 885. The 
comuniasioners need, however, take no no- 
tice of the vendee’s interest in making 
their award, but the fund awarded by 
them will be paid into court, and the ven- 
dee's rights will there be protected. Mc- 
Intyre v. Easton & Amboy BR. RB. Co., 26 
Hi. J. Eq. 425. 


1 Columbia, &. Bridge Co. v. Geisse, 
85 N. J. L. 268. Where there is a life 
tenant and a remainderman, both must join 
or be joined in ad quod damnum proceed- 
ings, and there will be an apportionment 
of the damages accordingly. Colcough 
v. Nashville & N. W. R. R. Co., 2 Head 
(Tenn.), 171; Burbridge v. New Albany, 
&c. R. R. Co., 9 Ind. 546. In such case 
the value of the life-tenant’s interest is to 
be estimated by multiplying the net an- 
nual value of the premises by the years of 
the life-tenant’s expectancy of life, and 
reducing the same by calculation to a 
present cash value. Pittsburgh, W. Va., & 
Charleston R. R. Co. v. Bentley, 88 Penn. 
St. 178. A widow of a decedent in posses- 
sion of land, together with the heirs, must 
be made a party in ad quod damnum pro- 
ceedings, and is entitled to damages. New 
Orleans, M. & C. R. R. Co. v. Frederic, 
46 Miss. 1. So of the owner of a right of 
way over land taken. Phila, W. & B. 
R. R. Co. », Williams, 54 Penn. St. 103. 
Or of a right of common. Bell v. Ohio 
& Penn. R, R. Co., 1 Grant Cas. ( Penn.) 
105. The owner of a ground-rent is also 
entitled to an apportionment of the dam- 
age. Voegtly v. Pittsburgh & Ft. W. R. R. 
Co., 2 Grant Cas. (Penn.) 248. As be- 
tween trustee and cestui gue trust it seems 
that the former must institute ad quod 
damnum proceedings and not the latter. 
If the latter does so his title may be denied. 
Davis v, Charles River Branch R. R. Co., 
11 Cush. (Mass.) 506. If the railroad 
company institutes the proceeding it is 
irregular to join the ces/ui que trust. State 
v. Easton & Amboy R. BR. Co., 37 N. J. L, 
181. It seems, however, that where one 
partner holds land in trust for a firm the 
railroad company cannot object to both 
parties joining in ad quod damnum pro- 
ceedings and having a joint assessment 
made in their favor. Reed v. Hanover 
Branch R. R, Co., 105 Mass. 308. 

2 Reed ». Hanover Branch R, R. Co., 
105 Mass. 303. 

® Pittsburgh, &. R. R. Co. v, Bentley, 
88 Penn. St. 178. 
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If a party is omitted from the proceedings, they will be valid as 
to those who are made parties! but a court of equity will not en- 
join the company from the use of the land at the suit of one not 
made a party, when it does not appear that he has sustained any 


serious injury therefrom? 


1 State v. Easton, &. R.R Co., 87 
N. J. L. 181. 

£ In Whittlesey ». The Hartford, Pro- 
vidence & Fishkill R. R. Co., 23 Conn. 
42, the plaintiff and his nine brothers and 
sisters were the owners in fee in equal 
proportions of two pieces of land, subject 
to the life-estate of their father. In Sep- 
tember, 1848, the plaintiff mortgaged his 
interest therein to D., one of his said 
brothers, and in December, 1852, D. ex- 
ecuted to him a release of the same. In 
April, 1849, the New York & Hartford 
Railroad Company located a portion of 
their road across said pieces of land, and 
said location having been submitted to 
the commissioners and notice given to all 
the owners, including the plaintiff, was 
approved in the same month. Said com- 
pany afterwards made application to the 
Superior Court for the appointment of ap- 
praisers of the damage done by taking 
said land, and gave notice thereof to all 
persons interested therein except the plain- 
tiff, who was omitted in consequence of 
mistake as to his interest in the same. In 
May, 1849, three freeholders who were 
appointed for that purpose assessed the 
damages of the respondents in said appli- 
cation as follows: to D., $164.65; R., 
$15 ; 8., $10; and to the other seven five 
cents each, being $190 in the whole. Said 
amount was intended by said appraisers to 
be the full value of all the damages oc- 
casioned by taking said land, and the 
same was deposited by the company ac- 
cording to the requirements of their char- 
ter with the treasurer of the county, and 
was afterwards paid over to the parties to 
whom it was assessed, except the assess- 
ment of five cents, which remained on de- 
posit for the use of the parties to whom it 
was assessed. For the purpose of making 
an equitable distribution of the whole 
amount so assessed, D. afterwards volun- 
tarily shared with his brothers and sisters, 
including the plaintiff, the amount of his 
asgessnient, in such manner as to make all 


their shares equal, deducting nothing from 
the plaintiff's share on account of ssid 
mortgage. In November, 1851, the whole 
of said two pieces of land, except what 
had been so taken by said company and 
the mortgaged interest of the plaintiff, be- 
came vested in the plaintiff and his two 
brothers, W. and E. In July, 1849, in 
pursuance of a resolve of the general as- 
serubly, the New York and Hartford Rail- 
road Company was merged in the Hartford, 
Providence, and Fishkill Railroad Com- 
pany. The plaintiff having remained 
silent for more than two years from the 
time said land was taken, and until after 
said road was completed, although he 
knew of the progress of its construction, 
brought a bill in equity against said Hart- 
ford, Providence, and Fishkill Railroad 
Company, and W. and E., praying for an 
injunction against the use of said land by 
said company. The committee to whom 
the cause was referred found that the dam- 
ages to the plaintiff's interest in said land, 
including the use of the same, estimated 
according to its value at the time of tak- 
ing it, would be $40; estimated accord- 
ing to its present value $50 ; and that the 
injunction if granted would produce great 
injury to the company and inconvenience 
to the public. It was held, 1. That the 
court exercised a sound discretion in refus- 
ing an injunction for an injury so trivial, 
when, if granted, it would be productive 
of so much damage to the principal de- 
fendant. 2. That the reception by the 
plaintiff of the company’s money and his 
subsequent silence in relation to any claim 
on his part was a waiver of any irregular- 
ity in the appraisal of said land. 8. That 
the franchise of the New York and Hart- 
ford Railroad Company had been merged 
in the Hartford, Providence, and Fishkill 
Railroad Company. Where such bill al- 
leged that the plaintiff and his brothers 
and sisters, as the heirs-at-law of their 
mother, were the owners of the land in 
question, and that the company had never 
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The words “ owner” or “ proprietor” are not legal terms, but words 
of common parlance. By “owner” is not necessarily meant a tenant 
in fee simple, but the word is commonly used to express, generally, 
a person who receives beneficial returns from the land ; the tenant in 
fee simple may have scarcely any beneficial interest in the land. 
The same observations apply to the word “ proprietor ;” any person 
who has a beneficial interest in the land was held to be within the 
words of an act, “making satisfaction to the owners or proprietors of 
all private lands, etc., taken, or for any loss or damage they may sus- 
tain thereby.”! In this country it has been held that, under a statute 
providing for a remedy for damages sustained by the owners of land 
taken by a corporation, all owners of titles in or growing out of the 
land whose rights are capable of actual privation by taking, may 
have compensation. The term “owner,” a8 used in such a statute, 
includes every person having any title to or interest in the land, 
capable of being injured by the construction of the road, and ex- 
tends to the interest of a lessee or termor.® Lessees of land for 
years with covenant for renewal, have such an interest in the land 
as will bring them within the jurisdiction of a court authorized to 
fix the compensation a railroad shall pay to “owners.”* Indeed, the 
interest of a lessee is as potential in the eye of the law as that of 
the owner of the fee, though practically of less value, and cannot be 
affected by a subsequent agreement between his lessor and the com- 
pany, made without his consent. In such case the compensation must 
be apportioned between the parties; and the lessor and lessee should 


made him any compensation for his inter 
est therein; and it was alleged in the 
answer of the company that all the dam- 
ages arising from taking the same, with 
the exception of thirty-five centa, were 
paid over to the heirs of said R., of which 
the plaintiff was one ; and the committee 
to whom the cause was referred found that 
D. voluntarily divided the sum awarded 
to him among his co-heirs for the purpose 
of making an equitable distribution, — it 
was held that such finding was consistent 
with’ ssid allegations. 

1 Lister v. Lobley, 6 N. & M. 848; 
Chaantler ». Robinson, 4 Exch, 168 ; Rus- 
sell v. Shenton, 8 Q. B. 449. 

* Philadelphia, &. R. RB. Co, v, Wil- 
liama, 54 Penn. St. 108. 

* Baltimore & Ohio R.R. Co. ». 


Thompeon, 10 Md. 76 ; Colcough ». Nash- 
ville, &c, R. R. Co., 2 Head (Tenn.), 
171 ; Lister o, Lobley, 2 H. & W. (N. Y.) 
122 ; Milley ». South-Eastern R. R. Co., 1 
M. & G. 58. Compare, to the contrary, 
Ross v. Elizabethtown & Somerville R. R. 
Co., 19 N. J. L. 280; Canal Bank ». 
Mayor of Albany, 9 Wend. (N. Y.) 244. 
That the presumption is, if the jury assess 
compensation to one person, it fs only for 
his interest in the premises, see Rex ». 
Nottingham Old Waterworks, 6 Ad. & F. 
856. That money paid into court for 
land taken by a railroad company is to be 
divided as the land itself should have 
been, see Rosa v, Adams, 28 N. J. L. 
160. 

4 North Pennsylvania R. BR. Co. ». 
Davis, 26 Penn. St. 238, 
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each receive his separate share of the damages.! The lessor and lessee 
are each entitled to recover compensation for the damage sustained by 
them respectively.2 But a lessee, who has expended large sums upon 
the land demised, under a reasonable expectation of a renewal of 
his lease, is not entitled to compensation in respect of such expec- 
tancy, where the land is taken from him by an incorporated com- 
pany under a statute directing compensation to be paid to the 
owners and occupiers of land for the value of such land, and also for 
the damages sustained by them in making such works.2 The owner 
of a ground-rent is held not to be affected by proceedings of a rail- 
road company against his tenants, to take and occupy the ground for 
the purposes of their road, as the landlord and tenant have distinct 
estates. A court authorized to fix the compensation to be paid by 
a railroad for “lands and materials,” awarded to lessees, holding with 
a covenant of renewal, “ $4,000, including the damages arising out of 
the refusal by the company to renew.” It was held that although there 
was no authority to assess damages for a breach of covenant, yet the 
decree was good ; as this was, in fact, compensation for depriving the 
lessees of an interest they held in the land. A widow who is enti- 
tled to dower in land taken has an interest which the commissioners 
should assess, which is the value of her life-estate® But the wife of 
the owner of the fee of land taken for public use, is not within the 
provisions of a statute requiring compensation to be assessed to the 
persons interested in or entitled to the land. Her inchoate right, or 
possibility of dower, is divested by a regular taking from, and com- 
pensation to, the husband in his lifetime. All inchoate rights are 
defeated by proceedings to condemn the land, at least so far as the 
company is concerned.’ <A tenant is not entitled to any allowance 
for improvements which by the terms of his tenancy he is bound to 
leave and give up to his landlord.® Ifa tenant has a valid contract 
for a renewal of his lease, he is entitled to compensation for the 
injury resulting from being deprived thereof by the taking® 


1 Baltimore & Ohio R. R. Co. v. Thomp- 6 Matter of William and Anthony 
gon, 10 Md. 76. Streets, 19 Wend. (N. Y.) 678. 

$ Parks ». City of Boston, 15 Pick. 7 Moore v. Mayor, &c. of New York, 8 
(Mass.) 198, Ni Ya— 


5 Rex v. Liverpool & Manchester Ry. 8 Reg. v. Hungerford Market Co., 9 Ad. 


Co., 4 Ad. & El. 650. & El. 463. 
* Voegtly », Pittsburgh, &. R. R. Co., ® Norwich Ry. Co. v, Whitehouse, 11 
@ Grant Cas. (Penn.) 248. Beav. 382. In Ez parte Farlow, 2 B. & 


* North Pennsylvania R.R. Co. ». Ad. 341, a tenant from year to year was 
Davis, 26 Penn. St. 238. ejected by the company, but received a 
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Where the statute makes provision for the payment of damages 
to the “owners” of land, all persons having a proprietary interest 
therein capable of being taken, whether in possession, reversion, or 
remainder, are regarded as being comprehended under the term; and 
it includes, besides the owner of the fee, owners of franchises issuing 
out of the land,! owners of easements of any kind, over or in the 
lind,? mortgagees,? and lessees for years‘ or life. But neither a 


regular half-year's notice to quit. It ap- 
peared that she had been many years in 
possession, and that the tenancy was not 
likely to have been determined if the act 
had not passed. She was held entitled to 
compensation for the whole marketable 
interest which she had in the premises 
when the act passed, and that the good- 
will, though of premises on so uncertain a 
tenure, was protected by the act as an in- 
terest which would practically have been 
valuable as between the tenant and a pur- 
chaser, though it was not a legul interest 
as against the landlord. But it was other- 
wise where the tenancy was from year to 
year, determinable at three months’ no- 
tice ending with the year, and with a 
stipulation against underletting without 
leave. But see Doo v. London, &. Ry. 
Co., 3 Jur. 258, and Reg. v. London, 
&e. Ry. Co.,10 Ad. & El. 3, where the 
tenant having received the requisite six 
months’ notice from the company, and 
held over after notice, having been in- 
formed by the company that he might 
hold until the end of the current year, it 
was held that he was entitled to no com- 


4 North Pennsylvania R. R. Co. »v. 
Davis, 26 Penn. St. 238; Heise v. Miff- 
lin, &. R.R, Co., 62 id. 67; Parks v. 
Boston, 15 Pick. (Mass.} 198. It ia held 
that a lessee is entitled to notice even 
though his lease expires before the actual 
taking. Edmands e. Boston, 108 Mass. 
535. And a license from the owner to en- 
ter is no defence to the lessee's claim for 
damages. Baltimore, &c. R. R. Co. #. 
Thompson, 10 Md. 76; Brown r. Powell, 
25 Penn. St. 221. The rule is otherwise, 
however, where the lease expressly re- 
serves all such d to the lessor. 
Barbridge v. New Albany, &c. RB. R. Co., 
9 Ind. 646. There should be a separate 


pensation, the situation being the same 
as though the lancllord had given the reg- 
ular landlord's notice. See also Ex parle 
Nodin, L. J., 1848, ch. 421. A tenant at 
will is not entitled to compensation for 
the taking of his estate. Reg. v. Liver- 
pool, &. Ry. Co., 4 Ad. & El. 650. 

1 Enfield Toll Bridge Co. v. Hartford, 
&e. R. R. Co., 17 Conn. 454. 

2 Philadelphia, &« R. R. Co. wv. 
Williams, 54 Penn. St. 103. But a mort- 
gagor may recover the full amount of dam- 
ages without reference to the mortgagee. 
Breed v. Eastern RR. Co., 5 Gray 
(Mass. ), 470, n. 

8 Davis v. LaCrosse, &c. R. R. Co., 12 
Wis. 16; Wilson e. European, &c. R. R. 
Co., 67 Me. 358; Michigan, &. R. R. 
Co. v. Barnes, 40 Mich. 383; Leverin 0, 
Cole, 38 lowa, 463. In Crane v, Eliza- 
beth, 36 N. J. Eq. 339, it appeared that 
the charter of Elizabeth requires that in 
laying out and opening streets compensa- 
tion must be made to the owner or owners 
of lands and real estate taken for the im- 
provement. It was held that this did not 
require compensation to be nade to mort- 


award te the lessor and to the lessee. Bal- 
timore, &c. R. R. Co. ». Thompson, ante, 
But see Kohl v. United States, 91 U. 9. 
867. The rule for ascertaining the dam- 
ages to the lessee is to ascertain the dif- 
ference between the annual use of the 
premises before and after the taking. 
Lawrence v. Boston, 119 Mass. 126; 
Renwick v. D. & N. R. R. Co., 49 Lowa, 
664; Cobb v. Boston, 109 Mass. 438. 
And benefits accruing to the lease may be 
offset. Turnpike Road Co, v. Brossi, 22 
Penn. St. 29. 

5 Burbridge v. New Albany, &. R. R. 
Co., 9 Ind, 546. 
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trespasser in possession! nor a judgment creditor? is held to come 
under this head. The damages belong to the owner at the time of 
the taking, and do not pass to a grantee of the land under a deed 
made subsequent to that time, unless expressly conveyed therein.® 


gagees specifically ; that the compensation 
should include the value of all the inter- 


ests burdened by the public easement, 


and is to be paid to the owner of the land 
if no other claimant intervenes ; and if in 
any case such owner ought not in equity 
to receive the whole, timely resort must 
be had to the Court of Chancery, which 
will see to the equitable distribution of 
the fund. See McIntyre v. Easton & Am- 
boy R. RB. Co., 26 N. J. Eq. 425 ; Wheeler 
v. Kirkland, 27 id. 584; Bright v. Platt, 
82 N. J. Eq. 862; Astor v. Miller, 2 
Paige (N. Y.), 68 ; Astor v. Hoyt, 5 Wend. 
(N. Y.) 608. The term “owner” as ap- 
plied to real estate, is undoubtedly one of 
variable meaning, Thus, in contracts of 
insurance it has received much latitude 
of interpretation, so as to embrace persons 
entitled to particular estates and equi- 
table interests, where such construction 
was necessary to preserve the validity of 
the policy or prevent the forfeiture of 
rights under it. So in statutes providing 
compensation to owners for lands taken 
for public use, where the Constitution re- 
quired that special interests should be 
paid for, similar scope has also necessarily 
been given to the language in order to ren- 
der the acts consistent with the fundamen- 
tal law. Thus in Ellis v, Welch, 6 Mass. 
246, and Parks ». Boston, 15 Pick. (Mass. ) 
198, it was held to include every person 
having a valuable vested interest in land, 
capable of being damnified by the laying 
out of a street, because a narrower con- 
struction would have infringed upon the 
constitution of the commonwealth. But 
in Watson rt. New York Central R. R. Co., 
47 N. Y. 157, where upon the same prin- 
ciple it was urged that the phrase ‘‘own- 
ers of land” should embrace judgment 
creditors of the legal owner, the court re- 
fased to construe it so broadly, because 
the remedies of such creditors against the 
land were supposed to be subject to legis- 
lative supersedure by the power of emi- 
nent domain without compensation. In 
this case at bar the court applies the pri- 


mary rule that in statutes and contracts 
words are to be received in their com- 
mon acceptation. According to this ac- 
ceptation a mortgagee of land is not the 
owner, as has been frequently adjudged 
in this State. Wade v. Miller, 88 N. J. 
Eq. 296; Shields v. Lozear, 35 id. 496; 
Kircher ». Schalk, 40 id. 335. If the 
mortgagor alone is notified, the title of 
the mortgagee is not divested. Leverin 
v. Cole, 88 Iowa, 463; Platt o. Bright, 
ante; Michigan Air Line R.R. Co. ov. 
Barnes, 40 Mich. 388. And the mortga- 
gee is entitled to notice, whether he is in 
or out of possession. Wilson v. European 
&. R. R. Co., 67 Me. 858. And in the 
last case it was held that if the company 
proceeds to take the land without notice 
to him he may proceed against it in tres- 
pass. If he is made a party, but sabse- 
quently as to him the proceedings are 
discontinued, — it is a fatal irregularity. 
Where he is not made a party it has 
been held that he may first sell the 
land, and if that does not yield suffi- 
cient to discharge the mortgage debt, he 


‘may then sell the right of way, either with 


or without the land as may be most ad- 
vantageous. Leverin v, Cole, ante. The 
mortgagor and mortgagee cannot join in 
proceedings, but must proceed separ 
ately. Farnsworth v. Boston, 126 Mass. 
9. And where the mortgagor proceeds 
alone, the fund, upon application of the 
mortgagee, will be ordered to be paid into 
court, and @ proportional part thereof be 
paid to the mortgagee, and he will be 
relegated to the remaining estate for the 
balance. Platt v. Bright, ante. In Eng- 
land an equitable mortgagee is entitled to 
notice. Martin v. London, &c. Ry. Co., 
85 L. J. Ch. 795, and so is a mortgagee of 
a leasehold estate, Hagar v. Brainerd, 44 
Vt. 294, 

1 Rasa v, Missouri, &. R.R. Co., 18 
Kan. 124. 

2 Watson v. N. Y. Central BR. B. Co., 
47 N. Y. 167. 

* Rand v. Townsend, 26 Vt. 670; 
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If the land of a deceased person is taken, the compensation belongs 
to the heirs.) but the compensation for lands taken during the life- 
time of the deceased, goes to his executor or administrator precisely 
the same and upon the same principle as the purchase-money for 
lands conveyed by him during his lifetime would If the statute 
makes provision for the payment of damages to “ parties interested ” 
in the land, a wider field is opened, and the owner of an equitable 
interest,® mortgagees,t a party in possession under a written contract 
for the purchase of the land*® a widow with a right of dower, or a 
husband who is tenant by curtesy,® a lessor and lessee for years,’ are 
all entitled to damages, as well as any person who has a tangible 
proprietary interest in the land. Both the lessor and the lessee 
are entitled to damages, — the lessor for the injury to his estate, and 
the lessee to the extent of the value of his unexpired term.® If the 
lease contains a covenant for a renewal, he is entitled also to recover 
the value of a renewal, and where the damages in such a case were 
fixed at four thousand dollars, “including the damages arising out 
of the refusal by the company to renew,” it was held that, although 
there was no authority to assess damages for a breach of covenant, 
yet the decree was good, as it was in fact compensation allowed the 


en v. Winona, &c. R. R. Co., 22 
Minn. 198; Chicago, &e. R.R. Co. ». 
Loeb, 8 Ill. App. 627; Paducah, &. 
BR. R. Co. v. Stowell, 12 Heisk. (Tenn.) 1; 
Drury v. Midland RB. R. Co., 127 Mans. 
571; Tenbrook v. Jahke, 77 Penn. 8t. 
392 ; McFadden v. Johnson, 72 id. 335 ; 
Allyn v. Providence RR. Co, 4 R. I. 
457; Pomroy v. Chicago, &c. R. R. Co., 
25 Wis. 641. The grantee takes the land 
cum onere. Hentz v. Jong Island R. R. 
Co., 18 Barb. (N. Y.) 646; Chicago & 
Alton R. R. Co. v. Maher, 91 Ul. 812; 
Central R. R. Co. v. Merkel, 32 Tex. 723; 
lewis v. Wilmington, &. RB. R. Co., 11 
Rich. (8. C.) 91. It is held that a waiver 
of damages by the owner of the land is 
binding upon all persons who claim under 
him. Central R. R. Co. v. Hetfield, 20 
N. J. L. 206; Dhinois Central R. R. Co. 
v. Allen, 39 Dl. 205. Iu Toledo, &. 
RB. R. Co. ». Morgan, 72 Ill. 155, the 
court say that ‘if the grantor does not 
complain of damage done to his land be- 
fore he conveyed it, the grantee certainly 
cannot.” 

1 Ballou v. Ballon, 78 N. Y. 825; 
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Boynton v. Peterhoro, &. R. R. Co., 4 
Cush. (Mass.) 467; Near v. Knox, &c. 
R. R. Co., 61 Me, 298. 

3 Moore v. Boston, 8 Cush. (Mass.) 
274, 

8 Drury v. Midland R. R. Co., ante. 

4 Platt ». Bright, 32 N. J. Eq. 81; 
Hagar v. Brainerd, 44 Vt. 294. 

5 Pinkerton v. Roston & Albany R. R. 
Co., 109 Mass. 527. He may prosecute 
his claim in the name of the vendor. 

6 Columbia, &c. Bridge Co. v. Geisse, 
85 N. J. L. 268. 

7 Burbridge v. New Albany, &. R. R. 
Co., 9 Ind. 5646; Parks v, Boston, 15 
Pick. (Mass.) 198; Lawrence v. Boston, 
119 Mass. 126; Cobb »#. Boston, 109 
Mass. 488; Kohl v. United States, 91 
U. 8. 367. 

8 Parks v. Boston, ante; Turnpike 
Road v. Brossi, 22 Penn. St. 29; Balti- 
more, &c. R. R, Co. v. Thompson, 10 Md. 
76; Renwick v. D. & N. R. R. Co., 49 
Iowa, 664; Brown v. Powell, 26 Penn. 
St. 229 ; Heise v. Pennsylvania R, R. Co., 
62 id, 67; Colcough v. Nashville, &. 
R. R. Co., 2 Head (Tenn.), 171. 
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lessee for his interest in the land.! So if a new lease has been al- 
ready made for a term to begin when the old term ends, he is en- 
titled to the value of such new lease? The statute of limitations 
does not apply to this statutory remedy, and unless, as is usually 
the case, the statute limits the period within which the remedy shall 
be pursued, it nay be done at any time ;® but if any of the common- 
law remedies apply, the statute runs upon them, and after the lapse 
of the requisite time after the taking, the remedy is barred. 

SEC. 250. Bffect of Taking an Inchoate Right.— If proper proceed- 
ings are brought against the owner of the land for its condemnation, 
and compensation therefor is made to him, if the statute makes no 
provision to the contrary, al] inchoate rights are thereby, so far as the 
company is concerned, released, —as rights of dower, curtesy, and 
other incipient rights, including judgment liens, or liens by attach- 
ment upon mesne process. But where the statute makes provision 
for the acquisition of a lien upon land under a judgment, a payment 
of the damages to such creditor pro tanto, would operate as a pay- 
ment to the owner.’ 

Sec. 251. Title. — When the corporation brings proceedings to 
condemn land, by making a person a party thereto it admits his 
title ; but this is not conclusive upon the owner, and he may show 
that his title is different from that stated.® But the owner, if he is 
satisfied with the statement of his title, need not offer any evidence 
upon that head, as the condemning party cannot dispute it unless it 


has acquired a paramount title. 


1 North Pennsylvania R. BR. Co. ». 
Davis, 26 Penn. St. 238. See also Ala- 
bama R. R. Co. v. Kenney, 89 Ala. 301. 

2 Cobb v. Boston, ante, 

® Revere v. Boston, 14 Gray (Mass. ), 
218; Flagg v. Worcester, 13 id. 601; 
Delaware, &. R. R. Co. v. Burson, 61 
Penn. St. 369 ; Jefferson, &c. R. R. Co. v, 
New Orleans, 31 La. An. 478. 

¢ Lawrence v. Miller, 2 N. Y. 245; 
McCracken ». Hayward, 2 How. (U. 8.) 
608 ; Towne v. Smith, 1 W. & N. (U. 8. 
C. C.) 184 ; Moore v. New York, 4 Sandf, 
(N. Y.) 456. 

5 Moore v, New York, ante ; Watson 
e. N. Y. Central R. R. Co., 47 N. Y. 157. 

® Watson v. N. Y. Central R. BR. Co., 
ante. 

7 Chicago, Burlington, &c. R. R. Co, 
v. Chamberlain, 84 Ill. $83. 


But this only applies to the land 


8 Chicago, &c. R. R. Co. v. Hopkins, 
90 Tl. 316. Unless the statute expressly 
80 provides, the commissioners cannot pass 
upon the question of title. Spring Valley 
Water Works v. San Francisco, 22 Cal. 
484. 

® Brisbane v. St. Paul, &. R. R Co., 
23 Minn. 114. 

Selma R. R. Co. v. Camp, 45 Ga. 
180; St. Paul, &c. R. R. Co. v. Matthews, 
16 Minn. $41; St. Louis R. R. Co. v. 
Teters, 68 Ill, 144; Peoria, &. R. R. Co. 
v. Bryant, 57 Ill. 478 ;, Peoria, &c. R. R. 
Co. v. Laurie, 63 id. 264; Crise v. Audi- 
tor, 17 Ark. 572; Norristown Turnpike v. 
Burkett, 26 Ind. 58; Knauft v. St. Paul, 
&c. R.R. Co., 22 Minn. 173; Rippe ». 
Chicago, &c. R. R. Co., 28 Minn. 18, 
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taken ; in considering damages to land which is not taken, the owner 
must establish his title! So, also, where he brings the proceedings 
he must establish his title? His title may be questioned by the 
company, but in order to do so it must set up want or failure of title 
in its answer.2 When the corporation institutes proceedings, if it 
finds the title of the person proceeded against defective its remedy 
is to dismiss the proceedings, or have the inquest set aside upon that 
ground.* 

SEc. 252. Costa. — Costs are not recoverable in proceedings to con- 
demn land unless the statute so provides, but usually provision is 
made that the party prevailing shall recover costs ;° and the company 
is held to be the losing party when damages are awarded against it 
upon its appeal, although the sum allowed is less than that found by 
the commissioners or tribunal from which the appeal was taken.’ 
But where the land-owner appeals and the judgment is affirmed, the 
costs are taxable against him.6 But unless the charter or general law 
otherwise provides, it is held in most cases that if the judgment is 
affirmed upon the land-owner’s appeal, he is the prevailing party 
and entitled to costs;® but in New York it is held that while the 


1 St. Paul, &c. R. R. Co. v. Matthews, 
ante. 

2 Peoria, &. R. R. Co. o. Bryant, 57 
Ill. 478 ; Robbins v. Milwaukee, &c. R. R. 
Co., 6 Wis. 686; Allyn v. Providence 
RK R. Co., 4 R. I., 457; Directors v. 
Wrightaville, &. R. R. Co., 7 W. & S. 
(Penn.) 286. Possession is evidence of 
title. Sacramento Valley R. R. Co. 9, 
Moffat, 7 Cal. 577, In an English case, a 
railway company paid for and took « con- 
veyance of land from A. Afterwards B. 
claimed the land and moved to restrain the 
company from taking it, their compulsory 
powers having expired. The evidence of 
title was conflicting be:ween A. and B. 
It was held that B. had his remedy by 
ejectment ; and an injunction waa there- 
fore refused. Webster v. Southeastern 
Ry. Co. 15 Jur. 73. The land-owner 
whose property is taken for a company 
must show what title he has. Ownership 
of the fee is not to be presumed from the 
possession. The company pay for what 
tithe they get and can maintain, and for 
no more. Robbins ». Milwaukee & Hori- 
con R. B. Co., 6 Wis. 686 ; Directors, &c. 


v. Railway, 7 W. & S. (Penn.) 236 ; East 
Tennessee & Virginia R. R. Co. v. Love, 
8 Head (Tenn.), 68; Winebiddle » Penn- 
sylvanin R. R. Co., 2 Grant Cas. (Penn.) 
82, 

8 Daley v. St. Paul, 7 Minn. $90. 

* Mayor v. Richardson, 1S. & P. (Ala.) 
12; Auditor v. Crise, 20 Ark. 540. 

5 Sherwood v. St. Paul, &. R. R. Co., 
21 Minn. 122 ; Miller v, Easton, &c. R. R. 
Co., 37 N. J. L. 222; Herbein v. Phila- 
delphia, &. R. R. Co., 9 Watts (Penn.), 
272; Philadelphia, &c. R. R. Co. v. John- 
son, 2 Whart. (Penn.) 275. 

8 Atlantic & St. Lawrence R. R. Co. r, 
County Commiasionera, 28 Me, 112 ; Har- 
vard Branch R. R. Co. », Rand, 8 Cnsh. 
(Masa.) 218 ; Rensselaer & Saratoga R. R. 
Co. v. Davis, 55 N. Y. 145. 

7 Goodwin v. Boston & Maine R. R. Co. 
68 Me. 363; Bangor, &. R. R. Co. ». 
Chamberlain, 60 id. 285. 

8 New Orleans, &. R. R. Co. v. Gay, 
81 La. An. 480; Metler v. Faston, &. 
R. R. Co., ante. 

® People v. McRoberts, 63 Ill. 28. 
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costs on appeal are the same as in other actions, there can be no 
extra allowance.! 

Sec. 253. What is Property requiring Compensation for its taking: © 
Interference with Water-courses, eto. — “ Property,” within the mean- 
ing of the term as employed in the Constitution and in the various 
statutes conferring the right of eminent domain, not only embraces 
tangible things, as real estate or personal property, but also the rights 
which are incident thereto; and an invasion of these rights constitutes 
a taking within the meaning of the term as employed in the Consti- 
tution, because it operates as an interference with the owner's right 
of exclusive use and control.2 The right of exclusive dominion over 


1 Rensselaer, &c. R. R. Co. v. Davis, 
55 N. Y. 145. 

8 East Pennsylvania R. R. Co. 2. 
Schollenberger, 54 Penn. St. 144; Eaton 
v. Boston, Concord, & Montreal R. R. Co., 
51 N. H. 504; Thompson e. Androscog- 
gin Co., 54 N. H. 545. An ‘‘owner” is 
one who has some interest in the land at 
the time of the injury done. Philadelphia, 
&. R. R. Co. v. Lawrence, 10 Phila. 
(Penn.) 604. The lessor of land is enti- 
tled to damages for being deprived of re- 
course to the land for his rent. Fitzpat- 
rick v. Penn. R. R. Co., 10 Phila. (Penn.) 
141. Provisions of a railroad charter pre- 
scribing a general mode for assessing com- 
pensation for land taken by the company, 
mey be applied to the interest of a turnpike 
company in land covered by their road, 
and in the road itself, as being a species of 
tangible property. White River Turnpike 
Co. v. Vermont Central R. R. Co., 21 Yt. 
590. A market company which required 
lands held by a tenant under a fourteen 
years’ lease, suffered the lease to expire, 
and then turned out the tenant. The 
lease contained a provision that at the end 
of the term the tenant should yield up the 
premises, with all fixtures and improve- 
ments. It was held that the tenant was 
entitled to compensation for good-will and 
the chance of beneficial renewal, but not 
for improvements ; but that these might be 
considered by the jury in estimating the 
chance of beneficial renewal. Rex v. Hun- 
gerford Market Co., 4 B. & Ad. 596 ; and 
see Regina v. Hungerford Market Co., 9 
Ad. & E. 468 ; Regina v. London & South- 
ampton Ry. Co., 10 Ad. & E. 8. 80 long 


as the extent of the corporate work and 
its execution rest in the power of the cor- 
poration, so that they may discontinue it, 
the owners of the ground are not bound 
to desist from expending money on lands 
proposed to be taken ; and they are enti- 
tled to be paid for the property when 
finally taken, at ita value at the time of 
the commissioners’ report, including im- 
provements so made meantime. So held 
in the case of property taken by a city for 
a local improvement. Matter of Wall 
Street, 17 Barb. (N. Y.) 617. A railway 
company which constructs a crossing ‘in 
conformity with the orders of commis- 
sioners, whose decision is final by statute, 
is not liable to one whose land abuts 


‘on the road, for direct damage, nor by 


reason of a change of grade made by the 
town in consequence. Such an owner can- 
not maintain an action for the land of the 
highway. Whittier v. Portland & Ken- 
nebec R. R. Co., 88 Me. 26. The mere 
removal of a track, already existing in a 
public street, nearer to a landholder’s lot, 
so that it came over his line which ex- 
tended to the middle of the street, was 
held not such a taking of his land as to 
entitle a land-owner to damages. Snyder 
v. The Pennsylvania R. R. Co., 65 Penn. 
St. 340 ; and see Farrand v. Chicago & 
N. W. BR. R. Co,, 21 Wis. 485. Nor for 
relaying a track. Hentz v. L. 1. R. R. Co., 
18 Barb. (N. Y.) 646. In England, where 
railway companies are, by statute, made 
liable to the owner of all lands “ injuri- 
ously affected” by their railways, it has 
been held that if the company does any 
act which would be an actionable injury 
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property is one of its most valuable attributes, and any interference 
therewith is an infringement of a right which affords ample ground 


without the protection of their special act, 
they are liable under the general statute. 
Glover v. North Staffordshire Ry. Co., 
15 Jur. 673; Queen v. Eastern Counties 
Ry. Co., 2 Q. B. 347. The words ‘‘in- 
juriously affected" comprehend cases of 
injury independent of takiug land, and 
are not limited to damage sustained by 
persons whose lands or a part of whose 
lends are taken, used, or directly inter- 
fered with; and the right to compensa- 
tion extends to and may be asserted in 
respect of consequential damage. East, 
&c. Ry. Co. v. Gattke, 15 Jur. 261; Lon- 
don & Northwestern Ry. Co. v. Bradley, 
15 Jur. 639. When benefits are to be al- 
lowed for, from the damages incident to 
‘the construction of the road," —the 
phrase ‘‘the construction of the road,” 
as used in the charter, does not mean the 
completion of the whole work, but the 
construction of that particular portion 
which runs through the party's land. Mil- 
waukee & Mississippi R. R. Co. v. Eble, 
4 Chand. (Wis.) 72; Vicksburg, &. R. R. 
Co. v. Calderwood, 15 La. An. 481. And 
the commissioners or jury, in estimating 
the “ benefit or advantage” to the owner, 
should take into consideration the specu- 
lative or salable increase in the value of 
the land attributable to the construction 
of the road. The owner is to be assessed 
for any benefit, without exception, that he 
may receive from the construction of the 
road. And in estimating the ‘‘ loss or 
damage,” the expense of fencing along the 
line of the road, where it passes throngh 
fields, should be considered, and also the 
incidental depreciation of the value of the 
tract by reason of the road passing through 
it. Greenville & Columbia B. R. Co. 9. 
Partlow, 5 Rich. (S.C.) L. 428, Land 
appropriated under an implied right de- 
rived from their charter and the provisions 
of a general railroad law, and used as a 
place of deposit for stone and earth, is a 
proper subject for compensation, although 
lyimg beyond the legal boundaries of the 
roadway, if necessary to the construction 
of the road. East Pennsylvania R. R. 
Co. v. Schollenberger, 54 Penn, St, 144. 
A railway company which has been 


condemned to pay for land, the owner 
reserving the minerala, is not liable to 
the land-owner by reason of his inability 
to work a mine which he has discovered 
under the railway. The conveyance of the 
surface of the land gives to the grantee an 
implied right of support, sufficient for the 
object contemplated, from the soil of the 
grantor adjucent as well as subjacent. 
Caledonian Ry. Co. v. Sprot, 2 Macy, H. 
L. Cus. 449 ; Midland Ry. Co. . Checkly, 
L. R. 4 Eq. Cas. 19. The measure of 
damages in a case where land in a coal 
mine has been taken for an underground 
railroad, is the injury done to the tract, as 
a whole, or the difference between its value 
at the time of the entry, and its value after 
the completion of the railroad. Brown v. 
Corey, 43 Penn. St. 495. The owner of a 
tide-mill, who is also the riparian pro- 
prietor of flats, from which the tide wholly 
ebba, between his mill and navigable water, 
has no right, either as against contermi- 
nous proprietors or the public, to have his 
flats kept open aud unobstructed for the 
free flow and reflow of the tide-water for 
the use of his mill or for navigation pur- 
poses. The adjoining proprietors may 
build solid structures to a certain extent, 
and thereby obstruct the ebb and flow of 
the tide, if in so doing they do not wholly 
obstruct the access of other proprietors to 
their houses and lands; and if the mill- 
owner and other proprietors suffer damage 
therefrom, it is damnum absque injuria. 
Therefore, so far as a railroad erected by 
the legislature affects the right of the 
claimants to pass and repass to and from 
their lands and wharves with vessels, it is 
a mere regulation of a public right and 
not a taking of private property for a public 
use, and gives no claim for damages. 
Davidson v. Boston & Maine R. R. Co., 3 
Cush. (Mase.) 91. The owner of wharves, 
in front of which a railroad is located 
according to law, cannot recover of the 
railroad company, as damagea, the antici- 
pated depreciation of the wharf property 
because the access thereto is made danger- 
ous and inconvenient. Boston & Worces- 
ter R. R. Co. v. Old Colony R. R. Co., 
12 Cush, (Muss.) 605. In the case of 
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for an action. Among these, is the right to have the waters of 
a natural stream come thereto in its usual manner, with its usual 
flow, undiminished in quantity and quality ;1 and any interference 
with this right is, to the extent of such interference, a taking of 
property for which the owner is entitled to compensation; and in 
estiinating damages to an estate for the taking of the land, all these 
injuries are to be taken into account and compensated for, whether 
the injury results from diverting the water, or from precipitating it 
upon the land in increased volume, so as to flood it, or render it 
spongy, or otherwise to impair its value.? 


compensation claimed for the building of a 
railroad between a navigable river and coal 
mines, whereby the river transportation 
was injured or cut off, to reduce damages, 
the railroad company may show that the 
river transportation had lessened in value, 
by the facilities for transportation furnished 
by the railroad. Cleveland & Pittsburgh 
R. R. Co. v. Ball, 5 Ohio St. 568. In an 
application by one railroad company against 
another for damages caused by taking the 
petitioner's land under legislative author- 
ity, it is not a proper consideration for 
enhancing the damages, that the peti- 
tioners own a railroad extending far into 
the interior, and are doing a large and 
profitable business, which would be incom- 
moded by the tract and conveniences of 
the respondents. But the fact of the 
proximity of the railroad communication 
with tide-waters and a harbor, and the 
consequent increased value of the property 
for any and all useful business purposes, 
are proper considerations in estimating the 
damages. Boston & Worcester R. R. Co. 
v. Old Colony R. R. Co., 12 Cush. (Mass. ) 
605. 

1 Luttrell’s Case, 4 Coke, 86; Parke ». 
Kilham, 8 Cal. 77; Oliver o. Fenner, 8 
R. I. 215; Gillett v. Johnson, 80 Conn. 
183; Davis v. Fuller, 12 Vt. 178; Parker 
v. Griswold, 17 Conn. 288; Thompson 2, 
Crocker, 9 Pick. (Mass.) 59; Webb v. 
Portland. A stream not navigable stands 
ona common footing with other private 
property so far as the right of eminent do- 
main is concerned. If the public good 
Tequires it, all kinds of property are alike 
subject to it, as well that which is held 
under it as that which is not. New York, 
&. R. R. Co. v. Boston, &. R. R. Co., 


86 Conn, 198, In the case of a navigable 
stream, the bed of the river is a public 
highway of the State, and within its abso- 
lute control, subject only to the rights of 
commerce. Green v. Swift, 47 Cal. 586; 
Black River, &c. Co. v. La Crosse, &c. 
R. R. Co., 54 Wis. 659. But if the stream 
is not navigable it stands on a common 
fuoting with other private property, so far 
as the right of eminent domain is con- 
cerned, Thus, in a New Jersey case, Glover 
v. Powell, 10 N. J. Eq. 211, it was held 
that the legislature had the right to 
authorize the obstruction of the creek, 
there being nothing in the case to show 
that its navigation was demanded by the 
public interest. Certainly all property is 
held upon the implied condition that it 
may be reclaimed by the government, in 
the manner and upon the terms prescribed 
by law, whenever the public necessities so 
demand. Hazen v. Essex, 12 Cush. (Mass.) 
476, 477; Trustees v. Dennett, 5 T. & C. 
(N. Y.) 207; Central v. Lowell, 4 Gray 
(Mass.), 474. Where lands are taken for 
public use the owner should pursue the 
statutory remedy, and an action for tort 
will not lie against those who make the 
improvement under a power conferred by 
statute. Sprague v. Worcester, 18 Gray 
(Mass. ), 189; Bartlett v. Crozier, 17 Johns. 
(N. Y.) 447, Such a limited and precari- 
ous duty in the reparation of bridges can- 
not afford a ground for a private action 
against the overseer from any and every 
person who may happen to be injured hy 
a bad bridge within his district. Smith v. 
Gould, Wis. Sup. Ct. 1884. 

2 Trenton Water Power Co. v. Raff, 36 
N. J. L. 385 ; Pumpelly v. Green Bay Co. 
18 Wall (U.S.) 166 ; Wabash, &c, Canal 
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Says MILLER, J., in a case cited in the last note :! “It is not neces- 
sary that property should be literally ‘taken,’ within the strictest 
sense of that word, in order to bring it within the constitutional 


provision requiring compensation. 


While remote and consequential 


injuries sustained to property by neighboring public improvements 
are properly excluded from the rule, there may be such serious inter- 
ruption to the common and necessary use of property as will amount 
to a taking and entitle the owner to compensation, although it is not 
absolutely taken from him. The backing of water upon lands, or 


r. Spears, 16 Ind. 441; Evansville, &e. 
R. BR. Co. v. Dick, 9 Ind. 483; Hooker v. 
New Haven, &c. Canal Co., 14 Conn. 145 ; 
Grand Rapids Booming Co. v. Jarvis, 30 
Mich. 308 ; Ashley v. Port Huron, 35 id. 
296; Lee ». Pembroke Iron Co., 57 Me. 
481; Arimond e. Green Bay, &c. Canal 
(‘o., 81 Wis. 316; Glover v. Powell, 10 
N. J. Eq. 211; Lehigh Valley R. R. Co. 
t. McFarlan, 31 N. J. Eq. 706 ; Cahill v, 
Eastman, 18 Minn. 824; Kemper v. Louis- 
ville, 14 Bush (Ky.), 87. If there is no 
difficulty in constructing a culvert under 
a railroad, to carry off the water from a 
meadow over which the railroad 

the railroad company will be liable for 
flowing the meadow, if they do not make 
a culvert, with ditches to and from {t, suf- 
ficiently low to drain off the water. John- 
gon v. Atlantic, &. R. R. Co., 35 N. H. 
569. But after it has turned a river prop- 
erly, and has secured the banks in a rea- 
sonable manner, they cannot be liable for 
the future action of the water. Norris v. 
Vermont Central R. RB. Co., 22 Vt. 99. 
In the absence of special laws, corpora- 
tions acting within their powers of taking 
land, and with due care, are not liable for 
consequential damage. Hatch v. Vermont 
Central Railroad, 28 Vt. 142. If it is au- 
thorized to lay rails in the public streets, 
it will not be liable in damages for acci- 
dents resulting therefrom, unless it is 
guilty of negligence in the laying down. 
Mazetti v. New York & Harlem R. R. Co., 
3 E. D. S8.(N. Y.)98. Such corporations 
may he vested with the sovereign power to 
take private property for public use, on 
making compensation, but are not clothed 
with the sovereign's immunity from result- 
ing damages. This power leaves their 
common-law liability for injuries, done in 


the exercise of their authority, precisely 
where it would have stood if the land had 
been acquired in the ordinary way. Thus 
@ railroad embankment in an eddy and 
creek's mouth, in which plaintiff has a 
right of storing lumber, whereby the water 
is prevented from flowing in its accus- 
tomed channel, and the plaintiff is de- 
prived of the full enjoyment of his privi- 
lege, is directly injurious to the plaintiff ; 
and the fact that the creek is navigable 
and within the control of the legislature, 
is no defence to an action for the injury 
complained of. Tinsman v. Belvidere 
Delaware R, R. Co., 26 N. J. L. 148. 
Where the right of way is gravted to a 
railroad company, and the company are 
obliged to make a deep cut in order to en- 
joy the right, they are not bound to build 
walls to prevent the falling in of the banks, 
Hortsman v. Covington & Lexington R. R. 
Co., 18 B. Mon. (Ky.) 218. Where a 
street is taken bya railroad company, the 
remedy of an abutter for an injury there- 
by is not by statute, but the ordinary one 
at law to recover for a consequential in- 
jury. The lot and street adjoining, as to 
the owner of the former, constitute but one 
piece of property, and an injury to the lat- 
ter is an injury to the former, and to the 
whole property. Protzman v. Indianspo- 
lis, &c. R. R. Co., 9 Ind. 467. Wherea 
railroad company have voluntarily, and 
for their own profit, so constructed their 
road as necessurily to injure a person’s 
property, there being no remedy given by 
their charter, though they constructed their 
road in a proper manner and place, they 
are liable in damages for such injury, 
Evansville, &c. R. R. Co. v. Dick, 9 Ind. 
433. 
1 Pumpelly ov. Green Bay Co., anée. 


872 EMINENT DOMAIN. — [CHAP. XIV. 


casting earth or sand or building a structure upon them, if done 
under statutes authorizing the acts for the public benefit, may entitle 
the laund-owner to compensation, although his title to the land is not 
divested.” 

In a Connecticut case, a corporation was created by the legisla- 
ture for the purpose of constructing and maintaining a canal within 
certain termini, with all necessary waste-weirs, etc., and providing 
for the appointment of a board of commissioners, with power to 
designate the route of the canal, with all the works connected there- 
with, and to appraise the damages, giving notice to the parties in- 
terested. The canal and waste-weirs were constructed under the 
direction of such commissioners. The water of the canal discharged 
from one of the waste-weirs, after running through the lands of 
other persons, flowed upon the land of H. below, and thereby greatly 
injured it; but it was found that the corporation, in thus discharg- 
ing the water, acted with proper prudence aud care. No part of H.’s 
land was taken for the purposes of the canal. This injury to tlie 
plaintiff’s land resulted, not from any act of Providence or unex- 
pected calamity, but from using the waste-weir for the necessary 
protection of the canal. In an action on the case, brought by H. 
against the corporation for this injury, it was held, 1. That although 
it is incident to the sovereignty of every government to take private 
property for public use, of the necessity or expediency of which tlie 
government must judge, the obligation to make compensation is 
commensurate with the right; 2, That no intent of the legislature 
to authorize the injury in question was apparent from the charter of 
incorporation, either by express provision or fair construction; 3. 
That the approval by the commissioners of this waste-weir, with 
the other works connected with the canal, did not authorize the 
defendants to use it, though with prudence and care, to the injury of 
the plaintiff; 4. That an injury to land, which deprives the owner of 
the ordinary use of it, 1s equivalent to a taking of the land; 5. That 
no compensation having been provided for or made to the plaintitf 
for the injury sustained, he was entitled, by an action at common 
law, to recover damages for such injury. But where the legislature 
has provided a mode of redress, —as where it provides for the assess- 
ment of damages for “property taken or damaged” by the work 
authorized, — an action will not lie for the injury, but redress must 


_? Hooker ». New Haven, &c. Canal Co., 14 Conn. 145. Upon a new trial, the doo- 
trine was adhered to. 15 Conn. 812. 
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be sought in the mode provided by statute. But the class of inju- 
ries referred to are held to come within the rule stated in the Con- 
necticut case when no provision is made by statute for their redress. 


1 Stevens v. Middlesex Canal, 12 Mass, 
466. In this case an action was brought 
against a canal company which had con- 
structed its canal in such a manner that 
the water oozed through the banks and in- 
jured the plaintiff's meadows. No proof 
was introduced to show that the company 
had constructed their works in an im- 
proper manner or had been guilty of negli- 
gence in respect thereto. The court held 
that as the legislature had provided an- 
other mode of redress, ap action would not 
lie, but said: ‘‘ When the legislature au- 
thorizes an act, the necessary and natural 
consequence of which is damage to the 
property of another, he who does the act 
cannot be complained of as a trespasser or 
wrong-doer.. . . If the legislature should, 
for public advantage and convenience, au- 
thorize any improvement the execution of 
which would require or prodace the de- 
struction or diminution of -private prop- 
erty, without affording, at the same time, 
means of relief and indemnification, the 
owner of the property destroyed or in- 
jured would undoubtedly have his action 
at common law against those who should 
cause the injury, for bis damages. For 
although it might be lawful to do what 
the legislature should authorize, yet to 
enforce the principles of the Constitution 
for the security of private property, it 
might be necessary to consider such a leg- 
islative act as inoperative, so far as it 
trenched upon the rights of individuals.” 
In this case the injury is supposed to pro- 
ceed directly from the act authorized by the 
legislature, and the rule would not apply in 
a case where the injury does not proceed 
directly from the act authorized, but from 
@ subsequent act of the defendants, intended 
to protect them in the enjoyment of the priv- 
tlege granted. If the act is expressly au- 
thorized by their charter, and no provi- 
sion is made to indemnify them, the person 
whose Jands were injured would, according 
to the reasoning of the court iu the last case, 
be entitled to redress by a common-law 
remedy. In the case of Gardner v. The 
Village of Newburgh, 2 Johns. Ch. (N. Y.) 


166, the legislature had authorized the 
village to supply themselves with water 
from: a stream running through the plain- 
tiffs farm, by which the plaintiff claimed 
he should be much incommeded ; and an 
injunction was granted. Kent, Chancellor, 
admits the power of the legialature ; but 
to render it valid, he says a fair compensa- 
tion must, in all cases, be previously made 
to the individual affected, under some 
equitable assessment to be provided by 
law. This is a necessary qualification ac- 
companying the exercise of legislative 
power, in taking private property for pub- 
lic use. The limitation is admitted, ty 
the soundest authorities, aud is adopted 
by all temperate and civilized governments, 
from a deep and universal sense of its jus- 
tice. He cites Grotius and other eminent 
authorities, to show that where the right 
of eminent domain exists, unfettered by 
written constitytions, it is a clear princi- 
ple of natural equity that when private 
property is taken for public use, the indi- 
vidual whose property is thus sacrificed 
must be indemnified. In that case, he in- 
sists that the legislature could not have 
intended to interfere with private rights ; 
and there was no reason why the rights of 
the plaintiff should not be protected. 
Bonaparte v. The Camden & Amboy R. K. 
Co., 1 Bald. (U. 8. C. C.) 229. In Eng- 
land, where there are no such checks as 
we have upon legislative discretion, so 
great is the regard for private property, 
that in theory at least, the law will not 
sanction the least violation of it. All 
that the legialature will do, is, to compel 
the owner to alienate his possession for a 
reasonable price ; and even this is an ex- 
ertion of power, which the legislature in- 
dulges with caution, and which nothing but 
legislative authority can perform. 1 Bla. 
Com. 189. In a more recent case in 
Massachusetta, on a bill for an injunction, 
the defendants pleaded that they had con- 
structed the road and bridge precisely in 
the manner and in the direction preseribed 
by the act of incorporation, and had done 
nothing not authorized by that act. The 
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In Maryland, it has been held that in an action brought against a 
railway company, by a land-owner a part of whose land has been 
taken by the company to recover for the diversion of a natural streain 
from his land, it is competent for the company to show that the 
attention of the jury of inquest was directed to the diversion of the 
stream; and that if their attention was so directed thereto, the rea- 
sonable presumption is that they estimated in their inquisition the 
damages likely to result from such diversiou.! These cases would 
seem to establish the rule, that evidence is admissible to show that 
the attention of the jury of inquest was not called to a possible in- 
jury likely to occur from the use of the land for the construction of 
the road; because if it is competent to show that it was called thereto 
for the purpose of establishing a right, it is equally competent to 
show that it was not called thereto, for the purpose of defeating it. 
Railway companies are Lound to so construct their road as to do as 
little damage as possible to riparian owners ;? and the legislature has 
no power to authorize the diversion of a natural stream without com- 
pensation to all who are damaged thereby;* or the obstruction of 


court say that the corporation, in the ab- 
sence of positive enactment, are bound to 
make suitable bridges, culverts, &c., and 
to keep them in suitable and sufficient 
Tepair, so as tu carry off the water ef- 
fectually. This is implied, because it 
cannot be presumed the legislature would 
grant authority to enter upon and take 
private land for public use on other terms, 
The extent and limits of the duties and 
powers, in the absence of positive enact- 
ment, must be determined by what is 
reasonable in each case. If, after all, 
there should happen to be private prop- 
erty so situated that some damage must be 
done to it, which could not be obviated 
by reasonable precautions, inasmuch as it 
is expressly authorized by the legislature, 
in the exercise of the right of eminent do- 
main, such proprietor must be left to seek 
his compensation in the mode prescribed 
by the legislature. Rowe v. The Granite 
Bridge Corporation, 21 Pick. {Mass.) 344. 
Wiuwuiams, C. J., in Hooker v. New Ha- 
ven &c. Co., 14 Conn. 157-159. 

1 Beaver v. Western Maryland R. R 
Co, cited $4 Md. 79 ; Baltimore & Poto- 
mac R. R. Co. » Magruder, 84 Md. 74; 
6 Am. Rep. 810. In a Vermont case the 
defendant was the owner and occupant of 


@ certain messuage, to which water was 
conducted for use by an aqueduct, from a 
spring upon another portion of his land, 
and the Vermont Central Railroad Com- 
pany having located its road across the 
same, the commissioners were called to 
assess the damages. At the hearing, the 
defendant stated that he should use the 
water for the purpose of supplying a new 
house which he contemplated erecting, 
and that the commissicners need not take 
the water into account in assessing the 
damages. The president and engineer of 
the company were present and heard this 
statement, and made no claim to the use 
of the water ; and the water was not con- 
sidered in assessing the damages. The 
defendant received the amount of the dam- 
ages assessed, and executed an absolute 
deed to the premises, without condition or 
reservation. It was held that the right to 
use the water passed by the deed. Ver. 
mont Central R. R. Co. co. Hill, 23 Vt. 
681. 

8 Hooker ». New Haven, &. R. BR 
Co., 14 Conn. 146; Boughton v. Carter, 
2 Johns, (N. Y.) 405. 

® Gardner v. Newbergh, 2 Johns. Ch, 
(N. Y.) 162. 
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streams so as to flood the lands of upper riparian owners, when by 
suitable culverts and sluices the damage can be obviated ;! and this 
whether it arises from an ordinary condition, or from great freshets 
which ought to be foreseen and guarded against.2 And where a 
stream is diverted by a railway company, it is not only bound to re- 
store it as nearly as practicable to its former state, but also to maintain 
tt there; because the mere restoration of the stream is not likely to 
leave it as secure as it was before, and the company at tts peril is bound 
to keep it secure® Yn Pennsylvania it is held, and, as we think, with 
great propriety, that the company is not responsible for injuries re- 
sulting from the inability of its works to resist the action of an ex- 
traordinary flood ; and where, during an extraordinary flood, a culvert, 
which was of sufficient size and strength to carry off the water in 
ordinary freshets, burst, and let the water down upon the plaintiff’s 
school-house, it was held that the company was not responsible for 
the injury.* In an earlier case® the rule applicable to such questions 
was thus stated by Acnew, J.: “In the present case, if the culvert 
was so unskilfully and negligently constructed as to be insufficient 
to vent the ordinary high water of the stream, the railroad company 
building it would have been liable for the injury thereby caused. 
The apparent facts indicate the duty. The stream, though small, 
must find a vent, or overflow the adjacent land and undermine the 
railroad. Its size, the character of the channel, and the declivity of 
the circumjacent territory which forms the watershed, indicated the 
probable quantity of water to be passed through. Proper engineer- 
ing skill should observe these circumstances, and supply the means 
of avoiding the injury which would result from locking up the nat- 
ural flow, or obstructing its passage so as to cause a reflux in times 
of ordinary high water. Beyond this, prudent circumspection can- 
not be expected to look, and there is therefore no liability for extra- 


1 March v. Concord, &. R. R. Co., 19 
N. H. 872; Hatch v. Vermont Central 
R. R. Co., 25 Vt. 49; Mellen vo, Western 
RB. R. Co., 4 Gray (Maszs.), 301. 

* Brown v. Cayuga, &., R. R. Co., 12 
N. Y. 386; Lawrence v. Great Northern 
Ry. Co., 16Q. B, 643. In Stee] v. South 
Eastern Ry. Co., 16 C. B. 550, the plain- 
tiffs garden was overflowed by the con- 
tractors of a railway company carelessly 
cutting off a drain or culvert and flooding 
the plaintiffs garden. There was no ques- 
tion made but that the defendants would 


be liable if the work had been done by it. 
The doctrine stated in the text applies to 
municipal and other public corporations as 
to imperfect and insufficient sewers, etc, 
Rochester White Lead Co. v. Rochester, 
3N. Y. 468. 

8 Colt v. Lewiston R. R. Co., 36 N. Y. 
214. 

* Baltimore, &. R. R. Co. o. Sulphur 
Springs, &., 8S. D., 96 Penn. St. 65; 42 
Am. Rep. 529. 

§ Pittsburgh, &c. RR. Co. v. Gille- 
land, 56 Penn. St. 445. 
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ordinary floods, — those unexpected visitations whose comings are 
not foreshadowed by the usual course of nature, and must be laid to 
the account of Providence, whose dealings, though they may afflict, 
wrong no one.” In this case, it may be observed, according to the 
proof, if the culverts had been in the most perfect condition, the 
injury would not have been avoided. There were three culverts, 
and the testimony showed that one hundred and twenty similar cul- 
verts would have been required to carry off the water. Therefore it 
might be said that the injury came under the head of ws major, 
rather than as the result of any negligence on the part of the com- 
pany. If the road was originally built by another company, the 
lessee or purchaser would probably be entitled to notice to remove 
the nuisance before action could be brought against it for its mainte- 
nance, unless there are facts sufficient to excuse notice! The diver- 
sion of a stream (not navigable) so far as is necessary for the execution 
of the powers conferred is authorized by the legislature, and, accord- 
ing to the doctrine now generally held, the injury to those whose 
lands are not within the location of the road resulting from a proper 
and prudent execution of the power is not damnum absque inju- 
via.2 But while the damage done to riparian owners whose lands 
are not taken cannot be recovered by statutory proceedings, yet they 
have their remedy by a common-law action. 

If the injury can be avoided by a proper execution of the works, 
it is not justified under the charter, even as against those whose 
lands are taken; as the legislature is presumed to have conferred the 
power upon the implied condition that it shall be properly exercised, 
and in such a manner as to avoid, as far as reasonably can be done, 
all injury and damage from its exercise.* The duty of avoiding un- 
necessary damage to others by the construction of their road is not 


1 Brown v. Cayuga, &. R. R. Co., 12 
N. Y. 486 ; Hubbard v, Russell, 24 Barb. 
(N. Y.) 404; Norton ov. Valentine, 14 Vt. 
289; Preston v. Norfolk Ry, Co., 2 H. & N. 
785. 

#2 Hatch v. Vermont Central R. R. Co., 
28 Vt. 142. 

8 Whittaker v. Delaware & Hudson Ca- 
nal Co., 87 Penn. St. 34; Johnson ». At- 
lantic, &c. R. R. Co., 85 N. H. 569. A 
railroad was constructed across a water- 
course without making a culvert, thereby 
setting back the water and injuring land 
some distance from the railroad. 1t was 


held that the damages could not be recov- 
ered by petition, but the party would be 
left to his remedy at Jaw, because the in- 
jury is not the necessary result of a proper 
construction of the road, but of its negli- 
gent and improper construction, damages 
for which are never assessed. Proprietors 
of Locks and Canals », Nashua & Lowell 
R. R. Co., 10 Cush. (Mass.) 385. So rail- 
way companies are liable for diverting a 
stream of water from its natural course to 
the injury of a neighboring proprietor. 
Hatch v. Vermont Central R. R. Co, 25 
Vt. 49. 
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lessened by the circumstance that it would subject them to more 
expense than some other mode which would be productive of dam- 
age to others.!. If a stream is diverted from its course, or if the 
water is penned back by the construction of the road, even though 
the statute makes no provision to that effect, it is bound to restore 
the stream so far as is practicable, and to build suitable culverts or 
openings for the water, so as to produce as little damage as possible 
to the property of riparian owners,’ or it will be liable to owners of 
land, whether upon the stream or not, for an overflow of water 
thereon caused by its mode of constructing its road.* The rule is 
well expressed in a New York case,‘ that “if a railroad company in 
constructing its road, necessarily diverts a stream from its natural 
channel, it is bound to restore and preserve it, in its former state of 
usefulness, as nearly as practicable in reference to the owners of 
property thereon, and it cannot burden such proprietor with the 
éxpense of preserving it in a condition of usefulness.”® If a rail- 
way fails to perform its duty in these respects, it is liable to land- 
owners injured thereby for the damages sustained by them there- 
frown, whether any portion of their land was taken for the use of the 
road or not;° as a railway company is exempted from liability for 


1 In Pugh v. Golden Valley Ry. Co., 
L. R. 12Ch. Div. 274, it was held that an 
act which authorized the defendant to 
divert the course of a river or road ‘‘in 
order the more conveniently to carry the 
same over, or under, or by the side of the 
railway, as its officers may think proper,” 
is to be taken as cut down and qualified by 
the proviso that it be an act necessary for 
making, maintaining, altering, or repair- 
ing, and using the railway. Such a power, 
therefore, authorizes such a diversion only 
when the road or river presents an actual 
obstacle to the construction of the line, 
and not in a case where the diversion is 
merely for the purpose of saving the com- 
pany expense. 

2 Walker v. Old Colony R. R. Co., 108 
Mass. 1; Valley R. RB. Co. v, Bohm, 34 
Ohio St. 114; March v. Portsmouth, &«. 
R. B. Co., 19 N. H. 872; Lyon v. Green 
Bay, &c. RR. Co., 42 Wis. 538. In 
Young v. Chicago, &c. R. R. Co., 28 Wis. 
171, it was held that the fact that after 
the diversion of a stream upon his land 
by the construction of the road-bed of a 
railroad company, the plaintiff did not 


bring suit for eighteen years, was not 
such an acquiescence as deprived him of 
his right of action, — it appearing that at 
the time the water was diverted he in- 
sisted that a culvert should be built so as 
to retain it in its natural channel, and 
had from time to time expressed to agents 
of the company his objections to the di- 
version. Haynes v. Burlington, 38 Vt. 
$50; Pittsburgh, &. R. R. Co. ». Gille- 
land, 66 Penn. St. 445 ; Chicago, &. R. RB. 
Co. v, Moffitt, 75 Il. 524; South Western 
R. R. Co. v. Lee, 47 Ga. 88. 

* Brown v. Cayuga, &c. R. R. Co., 12 
N. Y. 486. 

4 Cott v. Lewiston R. R. Co., 86 N. Y. 
214. 

6 Upon the same principle where a 
railway company, by crossing a highway 
creates a necessity for a bridge, it must 
not only construct the bridge, but also 
keep it in repair, and may be compelled to 
do so by mandamus. People v. Troy & 
Boston R. R. Co., 37 How. Pr. (N. Y.) 
427. 

6 Hatch ». Vermont Central R. R. Co., 
25 Vt. 49, In Miss, Central R. R. Co. 
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acts producing injury to adjoining estates only when such injuries 
necessarily result from the careful and proper execution of its 
powers, and so can be said to have been within the contemplation 
of the legislature. Thus, if a railway company in the original con- 
struction of its roadway opens up an underground spring, which, 
after several years inundates its track, it has no authority, by means 
of an artificial channel, to turn the water upon the lands of another 
not included in its location, unless such mode of getting rid of the 
water is reasonably necessary to the maintenance of its road; and 


whether it is or pot, is a question for the jury.! 


Mason, 51 Miss, 234, it was held that if a 
railroad company, by making imperfect 
sluices or other pasyayes for streams over 
which they pass, injure by overflow the 
land of an adjoining proprietor, the com- 
pany is bound for the damages sustained 
by the obstruction of the stream. In 
Miss. Central R. R. Co. @. Carruth, 61 
Miss. 77, it was held that where a railroad 
company, by filling up a trestle under their 
road, and by making ditches, cattle-guards, 
and culverts, too smull to carry off the 
water, overflows adjoining lands, and the 
owner thereof sustains damages by reason 
thereof, the railroad company is liable to 
the owner for the amount of the damages 
actually sustained. Eaton v. Boston, &e. 
BR. BR. Co., 51 N. H. 504. 

1 Curtis v. Eastern R. R. Co., 14 Allen 
(Maas.), 55. In this case it was held that 
the company was liable for the damages 
resulting from such an act, although the 
water reached the plaintiff's land by 
trickling from the channel through the 
embankment of the railroad and mingled 
with the surface drainage. In Bel- 
linger v. N. Y. Central R. R. Co., 
23 N. Y. 42, the defendant was sued 
for damages resulting, as waa stated 
in the complaint, for ‘‘ negligently, wrong- 
fully, and improperly,” constructing its 
railway across a creek and the low-lands 
forming the valley of the creek, so that 
the lands of the plaintiff were repeatedly 
overflowed, and the soil, fences, etc., 
washed away. The judge charged the 
jury that the company was not bound to 
guard against every possible contingency, 
but that they were bound to ace that the 
openings were sufficient for any freshet 


So where a railway 


that might reasonably be expected to 
occur on the stream; and this ruling 
was sustained by the Court of Appeals. In 
Conhocton Stone R. R. Co. v. Buffalo, 
&. R. R. Co., 8 Hun (N. Y.), 523, 
affirmed, 51 N. Y. 373, the defendants 
offered the evidence of experta to show 
that the bridge (which was the cause of 
complaint) was built with care end skill, 
with suitable openings for the discharge 
of the water; and for the rejection of this 
evidence the verdict was set aside. See 
also Estabrook v. Peterboro, &c. R. R. 
Co., 12 Cush. (Mass.) 224; Perry ». 
Worcester, 6 Gray (Mass.), 544; Bleod 
v. Nashua, &. R. R. Co., 2 Gray (Maas.), 
187 ; Mellen v. Western KR. R. Co., 4 id. 
$01 ; Southside R. R. Co. v. Daniels, 20 
Gratt. (Va.} 844; Johnson v. Atlantic & 
St. Lawrence R. R. Co., 85 N. H. 569; 
Spencer v. Hartford, &. R, R. Co., 10 
R, I. 14; West o. Louisville, &. R. R. 
Co., 8 Bush (Ky.), 404; Whittaker ov. 
Del. & Hud. Canal Co., 87 Penn. St. 34; 
Bagnall vw. London, &. Ry. Co, 7 H. & 
N, 428 ; Lawrence oe, Great Northern Ry. 
Co., 16 Q. B. 348. But it is held that 
they are not responsible for injuries 
resulting from the insufficiency of their 
culverts to carry off the waters of an ex- 
traordinary flood. Pittsburgh, &. R. R. 
Co. v. Gilleland, 56 Penn. St. 445. Where 
a railroad croased the mouth of a ravine, 
or arroya, partly by a bridge and partly 
by an embankment composed of materials 
which would not resist the action of 
water, and a flood washed out the em- 
bankment, it was held that the company 
was liable for the killing of a passenger by 
the precipitation of a train into the chasm 
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company is authorized to construct a bridge across a river, such 
authority is presumed to be given upon condition that it will so 
erect the bridge as not unnecessarily to obstruct the flow of the 
water; and if it erects the bridge in such a manner as to set the 
water back upon adjoining lands, which by reasonable precautions 
could have been avoided, unless it shows that it took such precau- 
tions, it is liable for the damages ensuing from such obstruction of 
the stream.! ; 

In some of the States, it is held that a railroad company has no 
right, by an embankment or other artificial means, to obstruct the 
natural flow of the surface water, and thereby force it, in an in- 
creased quantity, upon the lands of another; and, if it does so, it is 
liable for any injury that the owner of the land may sustain by 


reason thereof.? 


at night ; but this, in view of all the cir- 
cumstances, for want of care in the con- 
struction of the road, and not for wilful 
negligence. Kansas Pacific R. R. Co. ». 
Lundin, 3 Col 94; Countess of Rothe ». 
Kirkaldy Water Works Comm'rs, 6 Sess, 
Cas. 4th Series (Sc.), 974; Houston, &. 
R. R. Co. v. Parker, 50 Tex. $30 ; Kansas 
Pacific R. R. Co. v. Miller, 2 Col. 442. 

1 Mellen v, Western R. R. Co., 4 Gray 
(Mass.), 301. 

2 Toledo, &c. R. R. Co. v. Morrison, 
71 Dl. 616; Raleigh, &. Air Line R. RB. 
Co. vw. Wicker, 74 N. C. 220; Wabash, 
&c. Canal Co. v. Spears, 16 Ind. 441; 
Gilham ». Madison Co. R. R. Co., 49 Ill. 
484; Hundman v. North-Eastern Ry. 
Co., L. B. 3 C. P. Div. 168; Jackson- 
ville, &c. BR. R. Co. v. Cox, 91 Ill. 500. 
A railway company must so maintain its 
embankments as to permit the passage of 
the surface water produced by the climate 
of the country. Cornish v. Chicago, Bur- 
lington, &c. R. BR. Co., 49 Iowa, 378. 
Where one sustained damage to his prop- 
erty resulting from the freezing, upon his 
premises, of water which flowed thereon 
from the tank of a railroad company, the 
damage being sustained in consequence 
of the freezing and detention thereby of 
the water, but for which the water would 
have flowed down and off the premises 
withont injury, it was held that the com- 
pany was liable, as the injury was one 
which might reasonably and naturally 


have been expected to result; and that 
the plaintiff could recover for damages re- 
sulting from the melting of the ice in the 
spring, although this occurred some time 
after the suit was brought. In a suit 
for damages caused by water from the 
tank of a railroad company overflowing 
the plaintiff's premises, it appeared that 
some of the water which caused the injury 
did not come from the tank, but that, to 
some extent, it was surface water which 
flowed down from a hillside above ; it was 
held that an instruction that, if the jury 
could not determine what part of the 

was caused by the water from the 
tank, they could in no event find for 
the plaintiff more than nominal damages, 
was erroneous. Chicago & Northwestern 
R. R. Co. v, Hoag, 90 Ill. 839. One 
who has conveyed to a railroad company 
8 strip of land for s right of way may re- 
cover of the company for loss of his crops 
by the negligent building of its road, so 
that surface water accumulated and was 
precipitated on hiq lund, even though he 
has allowed the company to dig a ditch on 
his premises, which proved ineffectual. 
An owner of land has no right so to con- 
stract a ditch or embankment as to collect 
and precipitate surface water in unnatural 
quantities npon the land of an adjoining 
owner ; and equity will restrain such act. 
Hicks v. Silliman, 98 Ill. 255. Where, 
in such case, the slope of the land is ap- 
parent, the opinions of witnesses as to the 
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In a New: York case,! the question as to the right of parties to 
deal with surface water arising upon their premises, when its diver- 
sion affected the value of mill-property in part dependent upon 
such water for its motive power, was very ably discussed and dis- 
posed of by Jounson, J. In that case the defendants, in the con- 
struction of their railroad, at a distance of about two miles from 
the plaintiff’s mill, for the protection of their road-bed dug two 
ditches or trenches, one on either side of their road, to protect the 
embankment. The plaiutiff had a mill and mill-pond on a stream 
formed, in the main, I should judge from the statement of the case 
by the court, from the surface waters arising from the low boggy 
lands in the vicinity. The effect of the construction of the defend- 
ant’s road, and the ditches referred to, was to prevent the water from 
going to the plaintiff's mill in its usual voluine in dry seasons, and 
caused it to be discharged there in such volumes in times of high 
water, that the plaintiff could not use it for the operation of his mill, 
but was compelled to throw open his flood-gates and allow it to run 
to waste. The case was ably argued for the plaintiff, and the court 
said :— 

“There is no dispute about the facts in this case. The plaintiffs 
saw-mill is upon a small stream, nearly two miles below the point 
where the defendant’s road crosses such stream. At that point the 
land is naturally low and marshy, and the defendants, in construct-° 
ing their road, raised the bed thereof above the natural surface of 
the land, by excavations on each side, which made ditches, by means 
of which the surface water of this low, marshy land was, for a con- 
siderable distance, drawn off and passed into this stream on each 
side’ of the road-bed, where the stream is crossed by the road. 
These ditches are wholly upon the defendants’ land, and conduct 
the surface water into this stream upon their own land. The only 
cause of action stated in the complaint is, in substance, that, by 
means of these ditches, the water from this low land is drawn off 
and conveyed into this stream more rapidly than it would be other. 
wise ; and in the wet season, and in times of flood and high water, 


flow and discharge of surface water upon 
the servient heritage will not be required ; 
and especially where the latter lies so low 
as to be barely susceptible of cultivation 
at ordinary drainage. In such case the 
complainant will be entitled to the relief 
sought, although he does not prove 
threatened injury to the full extent 


charged ; as, for instance, that the defend- 
ant was intending to drain ‘‘all” the 
water from the pond upon the complain- 
ant’s land. Jacksonville, Northwestern, 
&c. R. RB. Co. v. Cox, 91 Ill. 500. 

1 Waffle v. N. Y. Central R. R. Co., 
58 Barb. (N. Y.) 421. 
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filled the stream and the plaintiff's pond so full, and increased the 
volume of water to such an extent, that he could not use the same, 
but was compelled to open his gates and let the water flow without 
using the same ; and that, as the-dry season came on, the water was, 
by the same means, drawn off so rapidly from these low, wet grounds, 
that the stream did not keep up as it did before, and the supply 
which said stream was accustomed to receive gradually from such 
wet lands was earlier exhausted, and the plaintiff’s mill thereby was 
compelled to lie idle and unemployed for want of water for a much 
longer period than formerly, and a much longer period than it would, 
had these drains not been made. The testimony tended to sustain 
these allegations in the complaint. It appeared from the evidence 
that there was no natural outlet or water-course from this low wet 
land into the creek, but a gentle and gradual inclination of the sur- 
face for a long distance toward the stream. The defendant's ditches 
extended through these lands for a distance of over two miles, and 
it appears that the owners of the lands along this distance, adjacent 
to the railway, have availed themselves of the defendant’s ditches, 
and drained the surface water from their lands, by means of ditches 
through the same, emptying into the defendant’s ditches. By these 
means the surface water is discharged from these wet lands, and 
the same are rendered tillable and productive, instead of remaining 
waste lands, and serving as a mere reservoir to hold water for 
the use of the plaintiff’s mill, fora few more days or weeks each 
guimmer. 

“Tt is entirely clear that these facts constitute no cause of action. 
Every pereon has the unquestionable right to drain the surface 
water from his own land, to render it more wholesome, useful, or 
productive, or even to gratify his taste or will; and if another is 
inconvenienced or incidentally injured thereby, he cannot complain. 
No one can divert a natural water-course and stream through his 
land to the injury of another with impunity, nor can he, by means 
of drains or ditches, throw the surface water from his own land 
upon the land of another to the injury of such other. But where 
@ person can drain his own land without turning the water upon 
the land of another, or where it can be done by drains emptying 
into a natural stream and water-course, there can be no doubt of 
his right thus to drain, even though the effect may be to increase 
the volume of water unusually at one season of the year, or to dimin- 
ish the supply at another. 


voL. 11. — 1] 
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“No one can be required to suffer his land to be used as a reser- 
voir or water-table for the convenience or advantage of others.! 
In respect to the running off of surface water caused by rain or 
snow, I know of no principle which will prevent the owner of land 
from filling up the wet and marshy places on his own soil, for its 
amelioration and his own advantage, because his neighbor’s land is 
so situated as to be incommoded by it. Such a doctrine would mil- 
itate against the well-settled rule that the owner of land has full 
dominion over the whole, above and below the surface.” ? 


1 Rawstron v. Taylor, 11 Exch. 369 ; 
Goodale v. Tuttle, 29. N. Y. 459. 

2 Atchison, Topeka, &. R. R. Co. v. 
Hammer, 22 Kan. 763; Munkers v. Kan- 
sas City, &c. R. R. Co., 60 Mo. 334. The 
owner of an upper field may not construct 
drains or excavations so as to form new 
channels on to a lower field, nor can he 
collect the water of several: channels and 
discharge it on the lower field so as to in- 
crease the wash upon the same. His right 
to make drains on his own land is re- 
stricted to such as are required by good 
husbandry and the proper improvement of 
the surface of the ground, and as may be 
discharged into natural channels, without 
inflicting palpable and unnecessary injury 
on the lower field. Templeton v. Voshloe, 
72 Ind. 184; 87 Am. Rep. 150. And the 
owner of land may, upon the boundaries 
thereof, not interfering with any natural 
or prescriptive water-course, erect such 
barriers as he may deem necessary to keep 
off surface water or overflowing floods 
coming from or across adjacent lands ; and 
for any consequent repulsion, turning 
aside, or heaping up of these waters to the 
injury of other lands, he is not responsible; 
bnt such waters as fall in rain and snow 
upon his lands, or come thereon by sur- 
face drainage, from or over contiguous 
lands, he must keep within his bounda- 
ries, or permit them to flow off without 
artificial interference, onless, within the 
limits of hia land, he can turn them into 
a natural water-course. Cairo & Vincennes 
R. R. Co. v. Stevens, 73 Ind. 278. In 
O'Connor v. Fond Du Lac R. R. Co., 52 
Wis. 626, it was held that the fact that 
@ railway company in constructing its 
road-bed has filled up an artificial ditch 
on the land of a third person by which 


the surface water was conducted to the 
river and thus turned the water back upon 
the plaintiff‘s land, constituted no cause 
of action. See opinion of Cot, J., in 
which the questions involved are ably 
reviewed. In Hoyt ». City of Hudson, 
27 Wis. 656, it was in effect held that 
under the rule of the common law, an 
owner has a right to obstruct and hinder 
the flow of mere surface water upon his 
lands from the land of other proprietors ; 
that he may even turn the same back upon 
the land of his neighbor, without incurring 
liability for injuries caused by such ob- 
structions. The same doctrine was laid 
down in Pettigrew v. Evansville, 25 Wis. 
223, where the question is very fully con- 
sidered ; also in Fryer v. Warne, 29 id. 
511. There is a discrepancy in the decis- 
ions of the different States upon this sub- 
ject, because some follow the rule of the 
civil law, which gives a servitude on the 
lower in favor of the superior estate. But 
here the rule of the common law has been 
already adopted. According to that rule, 
no natural easement or servitude exists in 
favor of the owner of the higher ground 
to the flow of mere surface water over 
the lower estate, but the owner of the 
latter may detain or divert the same with- 
out rendering himself liable in damages 
therefor. But this rule does not apply to 
a water-course, which implies a stream 
usually flowing in a definite channel, 
though it may at times be dry. Enlrich 
v. Richter, 37 Wia. 226. But a water- 
course does not include mere surface water 
which is supplied by rains or melting 
snow flowing in a hollow or ravine on the 
land. But see Palmer v Waddell, 22 
Kan. 852, and Gibbs v. Williams, 25 id. 
214, where a contrary rule is adopted in 
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The company is not liable to an action for interference with sub- 
terranean water caused by excavations in its roadway, unless it is 


certain cases and under certain conditions. 
‘*The obstruction of surface water or an 
alteration in the flow of it, affords no 
cause of action in behalf of a person who 
may suffer loss or detriment therefrom 
against one who does no act inconsistent 
with the due exercise of dominion over his 
own soil.”” Brice.ow, C. J., in Gannon »¥. 
Hargadon, 10 Allen (Mass.), 106-110. 
Bat the owner of the lower land would 
have no right to ohstruct a water-course or 
divert a stream of water so as to cause 
damage to another without being respon- 
sible therefor. For an injury thus occa- 
sioned he would be liable upon general 
principles as well as by the statute. That 
liability has often leen enforced by the 
courts. Youngs. C. & N. W. R. R.Co., 
28 Wis. 171; Lyon v. G. B. & Minn. 
R. R. Co., 42 id. 588 ; Brown vo. C. & S. 
R. BR. Co., 12 N. ¥. 486; Hatch ». Vt. 
Central R. R. Co., 25 Vt. 49; Lawrence ». 
Railway Co., 71 Eng. C. L. 643; Ham- 
den v. N. H. & N. R.R. Co, 27 Conn. 
158; Johnson v. A. & St. L. BR. BR. Co., 
35 N. H. 569, are a few of the many cases 
which might be cited in support of that 
proposition of law. In Waterman v. Conn. 
& Pass, Rivers R. R. Co., 80 Vt. 610, it 
was held ‘that a railroad company may, 
as a question of prudence and care, as well 
be required to have regard to the preven- 
tion of damage to a land-owner by the 
accumulation of surface water merely, as 
of a running stream, when the geographi- 
cal formation and surrounding circum- 
stances are such as to make it apparent to 
reasonable men that such precautions are 
necessary ; and that ordinarily what would 
be a reasonable performance of that duty 
under a given state of circumstances 
would be & question of fact, and not a 
question of law for the court.” A pur- 
chaser of land ovet which surface water 
naturally flows from that of a coterminous 
proprietor takes it with the burden of 
receiving such drainage, and cannot im- 
pede it to the injury of the superior 
heritage. Nor can the owner of the su- 
perior heritage rightfully collect the water 
artificially, and thus flow the neighbor's 
land, without his consent. Mellor v, Pil- 


grim, 7 IIL App. 806; Dickinson v. Wor- 
cester, 7 Allen (Mass.), 19; Morrison ». 
Bucksport, &c. R. R. Co., 67 Me. 558; 
Wakefield v. Newell, 12 R. IL. 75; Greel 

v. Me. Central R. R. Co., 52 Me. 200. 
In Wagner v. Long Island R. R. Co., 2 
Hun (N. Y.), 6383, Tavcort, J., said: 
“‘This is an action to recover damages 
against the defendant for constructing the 
embankment for its road along and across 
the adjoining Jand of the plaintiff, where- 
by the usual flow of the water across and 
off from the plaintiff's premises, was 
dammed up and obstructed, and caused to 
accumulate, whereby the plaintiff sus- 
tained damage. It seems to be perfectly 
well settled, that no action will lie against 
a party for so using or changing the sur- 
face of his own land as to dam up and 
obstruct the flow of surface water, which 
had been accustomed to flow over and 
acroes the land of his neighbor. The 
question involved in the case is precisely 
the same in principle as that which came 
before the Supreme Court of Massachu- 
setts, in Parks v. The City of Newbury- 
port, 10 Gray (Mass.), 28. In that case, 
the judge on the trial had instructed the 
jury that if, for twenty years, the water 
accumulating on the land in the rear of 
the lots in question had been accustomed 
to find ita outlet over the land of the de- 
fendants, and the same had been ob- 
structed by the acts of the defendants, in 
such a way as to turn it from their own 
land acroga land of the plaintiff, and 
occasion substantial injury to the property 
of the plaintiff, without his fault, or want 
of care on his part, then the defendants 
would be liable. The plaintiff having 
recovered under this instruction, the ver- 
dict was set aside upon the following 
opinion by the vourt : ‘ The declaration is 
for obstructing a water-course, and the 
instraction allowed the jury to find for the 
plaintiff, though there was no water- 
course, No action will lie for the inter- 
ruption of mere surface drainage.’ See 
also Dickineon ». Worcester, 7 Allen 
(Mass.), 19; Swett v. Cutts, 50 N. H. 
439; Goodale v. Tuttle, 29 N. Y. 466. 
These principles, in the abstract, were 
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running in a defined stream.) In all cases, in order to recover for 
this class of injuries, they must appear to be the result of either 
unauthorized or negligent acts, and the remedy is open either to one 


conceded by the learned justice who tried 
the cause; but we think the defendant 
was deprived of the benefit of them by the 
refusal to nonsnit, and by certain instruc- 
tions which were given to the jury. It was 
lett to the jury to find, upon the evidence, 
whether there existed a water-course which 
the defendant had obstructed. We think 
this was erroneous in the case, both upon 
the pleadings and the evidence. First, it 
is to be observed that the plaintiff did 
not, in his complaint, claim that there 
had existed over this land any stream or 
water-course which the defendant had ob- 
structed. He says that ‘prior to the con- 
struction of such embankment, during 
the winter season, large quantities of 
water flowed some distance above the 
plaintiff's premises, along and parallel 
with the aforesaid highway, and passed 
the plaintiff 's premises without collecting 
there.’ This is a statement which seems 
plainly to mean that such had been the 
natural flow of the surface water; and 
auch, we think, the evidence on the part 
of the plaintiff plainly showed it to be in 
fact. The plaintiff's complaint was 
plainly founded on the theory that the 
defendant could not lawfully make any 
embankment on its own land which 
would so obstruct the natural flow of sur- 
face water during thaws and freshets as to 
cause it to accumulate on the land of the 
plaintiff, but was bound by means of suffi- 
cient culverts, or otherwise, to provide 
some means whereby this water should be 
disposed of, And the gravamen of the 
plaintiff's action was the alleged negli- 
gence of the defendant in constructing its 
embankment without providing sufficient 
pipes and culverts to discharge the surface 
water. A water-course, according to the 
(definitions of the authorities, ‘consists of 
bed, banks, and water; yet, the water 
need not flow continually ; and there are 
many water-courees which are sometimes 
dry. There is, however, a distinction to 
be taken in law between 4 regular, -flow- 
ing stream of water, which at certain sea- 
sons is dried up, and those occasional 


bursts of water which, in times of freshet 
or melting of ice and snow, descend from 
the hilla and innndate the country. To 
maintain the right to a water-course or 
brook, it must be made to appear that the 
water usually flows in a certain direction 
and by a regular channel, with banks or 
sides. It need not be shown to flow con- 
tinually, as stated above; and it may at 
times be dry, but it must have a well-de- 
fined and substantial existence.’ Water 
flowing through a hollow or ravine, only 
in times of rain or melting of snow, is not, 
in contemplation of law, a water-course.” 
Wood on Nuisances, 808, 311. But such 
an act may be an element of damage to be 
considered in assessing damages for land 
taken. Walker v. Old Colony R. R. Co., 
108 Mass. 10. And it is liable where the 
damage results from the proper construc- 
tion of its works. Waterman v. Conn. 
& Pass. River R. R. Co., 80 Vt. 610; 
Hooker v. Kansas City R. R. Co., 60 Mo, 
329. In McCormack v. Kansas City, &. 
R. R. Co., 70 Mo. 859, 85 Am. Rep. 481, 
it was held that a railway company has 
no right to concentrate the surface water 
on its roadway, and precipitate it on a 
neighbor's land, although it would natur- 
ally flow in that directio#; while in other 
cases it has been held that the mere rais- 
ing of an embankment by a railroad com- 
pany, or by an owner on his own land, 
thereby causing surface water to accumu- 
late to the damage of another land-owner, 
if not obstructing a natural channel, gives 
the latter no cause of action against the 
former. 

1 Hundman ve. North-Eastern Ry. Co., 
L. R. 8 C. P. Div, 168; Galgay v. Great 
Southern, &c. Ry. Co., 4 Irish C. L. 456 ; 
Swett v. Cutts, 50 N. H. 489; Goodale 
v. Tuttle, 29 N. Y. 459; Wheatley v. 
Baugh, 25 Penn, St. 528; Chatfield e. 
Wilson, 28 Vt. 49. But the fact that 
springs, wells, etc., are likely to be drained 
by the construction of the road is an ele- 
ment to be considered in assessing dam- 
ages for the taking of the land. 
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whose land was taken for the purposes of the road, or to one whose 
land was not taken.!_ Where the State confers upon a railway com- 
pany authority to build a road between certain termini, and there 
is no provision in either the constitution or the statute to the con- 
trary, the company may take such lands of the State along its route 
as are necessary for its road, without compensation, unless such 
lands have already been devoted to some special public use by the 
State* But a grant from the State of aright to build a railway 
does not operate as authority to take lands belonging to the general 
government without compensation? nor the lands of municipal cor- 
porations established by the State. 


1 Estabrook v. Peterboroagh, &c. R. R. 
Co., 12 Cush. ( Maas.) 224; Foy v. Salem, 
&c. Co., 111 Mass. 27; Eaton v. Boston, 
&. R. BR. Co., 51 N. H. 504; Robinson 
vw. N. Y. & Erie RB. R. Co., 27 Barb. 
(N. Y.) 512. The damages which com- 
missioners are to appraise in the construc- 
tion of a railroad are those arising to the 
land-holder from a proper construction of 
the road in a prudent manner ; these must 
be deemed to have been taker into account 
in the assessment of his land damages, 
and cannot be made the ground of recov- 
ery in a subsequent action. But if the 
company in the construction of their road 
are negligent in the exercise of the rights 
conferred upon them, whereby a land- 
owner is injured, it is not to be presumed 
in the absence of proof that the damages 
thus occasioned were taken into considera- 
tion by the commissioners ; and if it is not 
shown that such damages were allowed, 
they should go to a jury for settlement. 
Clark vo. Vt. & Canada R. R. Co., 28 Vt. 
103. The rule that the assessment of com- 
pensation for land taken fora railway is 
deemed to cover all damages whether fore- 
geen or not, and whether actually esti- 
mated or not, which result from the proper 
construction of the road, does not prevent 
holding a railroad company liable to an 
action for damages resulting from the de- 
Sective construction of their road, — ¢. g. 
where the plaintiff's meadows were injured, 
im consequence of the insufficient culverts 
in the defendant’s road, there being no 
impediment to the construction of proper 
enes. Suitable bridges and culverts to 
convey the water across the railway at or 


near the places where it naturally flows, 
are necessary to the proper construction of 
the road, except where they cannot be 
made, or where the expense of making 
them is greatly disproportionate to the in- 
terest to be preserved by them. Johnson 
v. Atlantic & St. Lawrence R. R. Co., 35 
N. H. 569. In the absence of special 
laws, corporations acting within their 
powers of taking land, and with due care, 
are vot liable for consequeutial damagy. 
Hatch v. Vt. Central R. R. Co., 28 Vt. 
142; Monongahela Nav. Co. v. Coon, 6 
W. & S. (Penn.) 101. Where a railroad 
compeny in the course of the construction 
of the road turned a stream of water, 
which by their charter they might do, 
restoring it to its former state as near as 
practicable, and the new channel was 
properly guarded, so far as could be per- 
ceived at the time of turning it, it was 
held that the company were not obliged 
thereafter to watch the operation of the 
water, and take precautions to prevent its 
encroaching upon the adjoining lands. 
And the rights and duties of the company 
in such case are precisely the same as if 
the land had been condemned by proceed- 
ings in tuvitum under the statute. Nor- 
ris v, Vermont Central R. R. Co., 28 Vt. 
99. 

§ Indiana Central BR. R. Co. o. State, 
8 Ind. 421; Davis v. East Tennessee, &c, 
R. Co., 1 Sneed (Tenn.), 94; Penn. 
R. Co. v. N. Y. & Long Branch R. R, 


R. R. Co. v. Trustees of Blind Asylum, 
43 Ill. 808. 
® But the laws of the United States 
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The doctrine as to the rights of land-owners to deal with surface 
water is unsettled and conflicting, and no general rule, applicable in 
all the States, can be given. In some of them, it is held that the 
owner of land may improve or occupy it in such a way and for such 
purposes as he may see fit, either by changing the surface or by the 
erection of buildings or other structures thereon, even though by so 
doing, the water accruing from rains and snows falling thereon is 
caused to stand upon adjacent lands or flow over them in unusual 
quantities, or in other directions than they have been accustomed to 
flow! In these States a railway company is held not to be bound 
to provide culverts or other means for the escape of surface water 
from higher adjacent lands? But in several of the States, what is 
termed the civil-law rule is adopted, which imposes upon lower 
estates the burden or servitude of receiving and passing off the 
surface water from higher estates. This rule is adopted in Cali- 
fornia? Iowa,‘ Illinois,6 Ohio® Louisiana,’ and Pennsylvania ;® and 
in those States it would doubtless be held to be the duty of railway 
companies to supply suitable means for the escape of surface water 
through theirembankments. In a recent case in Iowa involving this 
question, this rule was adopted;® and it was also held that it would 
not —in view of the fact that the means of securing the escape 
of such surface water, by the company, were easy — be presumed 
that the damages arising from its obstruction had been considered 
by the commissioners in appraising the land-owner’s damages. 

Sec. 254. Injuries to Riparian Rights on Navigable Streams. — 
Of course, if a riparian owner of land upon a navigable stream has, 
by virtue of his ownership, any legal rights in the stream itself, or 
there are any such rights which are incident to his ownership, — if 


provide for this contingency. Rev. Stat. Co., 52 Wis. 562; 88 Am. Rep. 784; 


§ 2477, Flint & Pere Marquette R. R. Co. 
v. Gordon, 41 Mich. 420. 

1 Gannon v. Hargadon, 10 Allen 
(Mass.), 109 ; Parks ». Newburyport, 10 
Gray (Mass.), 28; Cairo, &c. R. R. Co. 
v. Stevens, 78 Ind. 278; 88 Am. Rep. 
139; Taylor v, Tiekas, 64 Md. 167; 81 
Am. Rep. 114; Grant v. Allen, 41 Conn. 
156; Barkley v. Wilcox, 86 N. Y. 140; 
40 Am. Rep. 519; Lynch v. Mayor, 76 
N. Y. 69; 82 Am. Rep. 271; Gibbs o. 
Williams, 25 Kan. 214; Morrison v. 
Bucksport R. R. Co., 67 Me. 858 ; Sweet 
v. Cutts, 50 N. H. 439. 

* O'Connor v. Fond Du Lac, &. R. R. 


Cairo, &. R. R. Co. v. Stevens, ante. 

® Ogburn v. Connor, 46 Cal 346; 18 
Am. Rep. 213. 

* Cornish v. Chicago, &c. R. R. Co., 
49 Iowa, 378 ; Van Orsdol v. B. C. R. &c. 
R. R. Co., 56 id. 470. 

5 Gilham v, Madison Co. R. R. Co., 
49 Ill. 484; Gormley v. Sanford, 52 id. 158. 
® Loote v. Clifton, 22 Ohio St. 247. 

7 Hays v. Hays, 19 La. An. 851; 
Delahoussaye v. Judice, 18 id. 587. 

8 Martin v. Riddle, 26 Penn. St, 415; 
Kauffman v. Griesimer, 26 id. 407. 

9 Drake v. Chicago, &. R. R. Co, 19 
N. W. Rep. 215 (Iowa, 1884). : 
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he is deprived of them by a railway company in taking land for its 
uses, he is entitled to compensation therefor! But the question as 
to whether he has any riparian rights which are incident to his land 
will depend entirely upon the character of the stream, and the 
ownership of the alveus thereof. In this country there are three 
classes of navigable streams: 1. Those in which the tide ebbs and 
flows ;? 2. Those which, although non-tidal, are yet navigable in fact 
for “boats and lighters,” and susceptible of valuable use for com- 
mercial purposes ;* and 3. Those which are jloatable, or capable of 
valuable use in bearing the products of mines and forests, and the 
tillage of the country it traverses to mills or markets.‘ 

The principal distinction between rivers navigable in law and 
those which are navigable in fact arises from the difference in the 
rights of riparian owners. Riparian owners upon salt-water streams 
or arms of the sea, or upon the sea itself, have no title in any por- 
tion of the land which is covered or washed by the waters of the 
stream or of the sea, at ordinary spring-tide. But lands adjoining 
the sea, or salt-water streams that are usually dry, and are only cov- 
ered with, or washed by the waters of the sea at extraordinary 
spring-tide, belong prima facie to the owner of the adjacent property, 


1 In Ashby v. Kastern R.R. Co., 5 
Met. (Mass.) 898, the owner of a wharf 
was held entitled to recover of a railway 
compeny the damages resulting from con- 
structing their road so as to impair its value. 
In Rex v. Comm'rs, &u., 5 Ad. & El. 804, 
the owner of a towing-path, which was ob- 
structed, or from which the navigation 
was diverted by the action of the com- 
missioners for the improvement of the 
navigation of the river Thames, was‘ held 
entitled to compensation therefor. So in 
Murray v. Sharp, 1 Boaw. (N. Y.) the 
owners of a pier who had an exclusive 
right to the wharfage, were held entitled 
to damages for an appropriation by the 
city of a slip adjoining the pier to the pur- 
poses of a public ferry. So a water-power 
has been held to be such property as a 
railway company is liable to make com- 
pensation for if damaged by the construc- 
tion of their road, although the stream 
may have been declared a public highway 
Barclay R. R.Co. v. Ingham, 36 Penn. 
St. 194. But where the right to build 
dam and maintain it was held under a 
mere license from the State, the State has 


power to revoke it whenever the para- 
mount interests of the public require it ; 
and the owner of the dam cannot recover 
damages for injuries done to it by a rail- 
way company in constructing its railway 
under its charter, N. Y. & Erie R. R. 
Co. v. Young, 33 Penn. St. 175. 

3 The Royal Fishers of the River Banne, 
Davy, 143. 

®8 Chicagu v. McGinn, 61 Ill. 269; 
The Daniel Bell, 10 Wall. (U. 8.) 555; 
The Montebello, 11 id. 411. 

# Rhoades v. Otis, 88 Ala. 578 ; Weisse 
*, Smith, 3 Oregon, 445; Morgan ». 
King, 30 Barb, (N. Y.) 9; 385 N. Y. 454; 
McManus v. Carmichael, 3 Iowa, 1 ; Vea- 
zie v. Dwinell, 64 Me. 160; Lorman 2, 
Benson, 8 Mich. 18; Scott » Wilson, 6 
N. H. 821; Shaw v. Crawford, 10 Johns, 
(N. Y.) 286; Lincoln ». Chadbourne, 56 
Me. 157; Varick v. Smith, 5 Paige Ch. 
(N. Y.) 148 ; Folger. Pearson, 3 Oregon, 
455; Wadsworth v. Smith, 11 Me. 278. 
See Wood on Nuisances, chap. on “ Navi- 
gable Streams,” where the cases are all 
collected. 
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although it is covered with beach and sea-weed.! Riparian owners 
upon this class of streams are not only restricted in their title to the 
high-water mark, which is the outer limit of terra firma upon which 
the waters ordinarily go, but they are also precluded from making 
any use of the land so embraced between high and low water mark, 
except for the purpose of approaching the stream or the sea; and it 
seems that this right is not of such an absolute character that they 
may not be wholly deprived of it by the State, or those acting under 
authority conferred by the State, without compensation for the inju- 
ries resulting to them? 

There is no private property in the waters of navigable rivers or tn 
the strip of shore between high and low water mark, vested im the ripa- 
rian owners. The legislature may authorize the land below high- 
water mark to be taken for a public use, without providing for a com- 
pensation to the riparian owner, even though the use authorized cuts 
off all communication between his land and the river.2 Where a ford- 


1 Hale's De Jure Maris, ch. 4, p. 12; 
Lowe v. Govett, 3 B. & A. 869. As to 
land reclaimed from the sea, see Attorney- 
General v. Rees, 4 De G. & J. 55; Pol- 
lard’s Lessees v. Hagan, 3 How, (U. 8.) 
212. The right of eminent domain over 
the shores and the soil under the waters 
resides in the State for all municipal pur- 
poses, and within the legitimate limita- 
tions of this right the power of the State 
is absolute, and an appropriation of the 
shores and land is lawful Ormerod ». 
New York, West Shore & Buffalo R. R. 
Co., 13 Fed. Rep. 870. A proprietor of a 
Jake shore who has lawfully intruded into 
the water for the construction of a break- 
water cannot thereby acquire title in fee 
to land occupied by such breakwater be- 
yond his original boundary ; nor can he 
in a proceeding for compensation for the 
alleged taking of such land recover for any 
injury done to the breakwater. Riparian 
rights proper rest upon title to the bank, 
and are the same whether the riparian 
owner owns the soil under the water or not. 
The plaintiff having shown title to the 
land to the water's edge, the defendant 
introduced evidence that the land taken 
was not above the water's edge, but was 
made beyond it by means of a breakwater 
and cribs extending into the water. It 
was held that there was no error in permit- 


ting the plaintiff to show that the break- 
water and cribs were not built beyond the 
water’s edge, the evidence being properly 
in rebuttal. Diedrich v. Northwestern 
Union R. R. Co., 42 Wis. 248. 

2 Gould v. Hudson River R. R. Co., 6 
N. Y. 622; Tomlin v. Dubuque R. R. Co., 
32 JIowa, 106; Stevens v. Paterson, &c. 
R. Ri Co., 84 N. J. L. 682; 20 N. J. Eq. 
126 ; Thayer v. New Bedford R. R. Co., 
125 Mass. 253; Harvard College +, 
Stearns, 15 Gray (Mass.), 1; Fitchburg 
R. R. Co. v. Boston & Maine R. R. Co., 8 
Cush. (Mass.) 58; Davidson o. Boston & 
Maine R. R. Co., 8 id. 91; Boston & 
Worcester R. R. Co. v. Old Colony RB. R. 
Co., 12 id. 605; Pennsylvania R. R. Co. 
v. New York, &. R. R. Co., 23 N. J. Eq. 
157 ; Attorney-General v. Hudson Tunnel 
Co, 27 N. J. Eq. 176; Com. v. Fisher, 
1P. & W. (Penn.) 462; Clarke o. Bir- 
mingham, &. Bridge Co., 41 Penn. St. 
147; Cameron Furnace Co. v. Pennsyl- 
vania Canal Co., 2 Pearson (Penn.), 208 ; 
Monongahela Bridge Co. v. Kirk, 46 Penn. 
St. 112; Philadelphia v. Scott, 81 id. 80; 
McKeen v. Del. Div. Canal Co., 49 id. 
424; Austin o. Rutland R. R. Co., 45 
Vt. 215 ; Bailey v. Philadelphia, &c. R. R. 
Co., 4 Harr. (Del.) 889 ; Rogers v. Kenne- 
bec, &. R. R. Co., 85 Me. 819. 

® Gould «. Hudson River R. B. Co., 6 
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way was destroyed by the erection of a dam across a river, in the 
construction of a canal, under legislative grant, the river being a 
public highway, although not strictly navigable in the common-law 
sense (which only included such rivers as were affected by tide- 
water), it was held that the owner of the ford-way could recover 
no compensation from the State or its grantees, the act being but a 
reasonable exercise of the right to improve the navigation of the 
stream, as a public highway.! So the owner of a dam erected by 
legislative grant upon a navigable river, with a proviso that the 
navigation of the same should not be thereby obstructed, and which 
is afterwards cut off by a canal, granted by the same authority, is 
not entitled to recover damages. The State is never deemed to have 
parted with one of its franchises, in the absence of conclusive proof 
of such intention? The owner of land adjoining a navigable stream 
has no property in the bed of the stream, and the legislature may 
give permission to a railway company to so construct their road as 
to interfere with and alter the bed of the stream, to the damage of 
any owner of adjoining land, in regard to flowage or otherwise, even 
to the hindrance of accustomed navigation, without compensation ; 
and the railway company, in constructing their road within the pro- 
visions of the act of incorporation, do not become liable to an action 
for damages to any such proprietor of adjoining land.® 

In reference to streams not navigable in law,—that is, streams 
which, whether large or small, are nevertheless floatable and come 
within the third class named,—it may be said that the riparian owner 
is usually held to own the alveus in the stream, and therefore has a 
property interest therein of which he cannot be deprived without 
compensation ; and such also is the case in reference to other naviga- 
ble streams, where, under the law of the State, he is treated as the 
owner of the bed of the stream.‘ 


N. Y. 522; Lansing v. Smith, 4 Wend. 
(N. Y.) 9; Davidson o. Boston & Maine 
R. BR Co., 8 Cush. (Mags.) 91; Cham- 
plain & St. Lawrence R. R. Co. v. Valen- 
tine, 19 Barb. (N. Y.) 484, 

1 Zimmerman v. Union Canil Co., 1 
W. & 3. (Penn.) 346. 

2 Susquehanna Canal Co. v. Wright, 9 
W. &8. (Penn.) 9. 

8 Abraham v. Great Northern Ry. Co., 
16 Q B. 586. 

* Lehigh Valley R. R. Co. v. Trowe, 28 
Penn. St. 206. A riparian owner may 


by grant from the State be clothed with a 
special interest or property in the sea or 
stream, which endows him with rights 
such as are not possessed by the public 
generally, and which estop the State from 
a special or any use of the stream or the 
alveus thereof to his injury or prejudice 
without proper compensation therefor. If 
a special right exists in the shore owner by 
virtue of a grant from the State, and which 
is made appendani to his land, this spe- 
cial right cannot be destroyed without 
proper recompense, for its destruction or 
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Upon streams which are only navigable in fact, the riparian owner 
may apply the water to use for the propulsion of machinery, and for 


injury is the taking of private property 
within the meaning of the Constitution. 
Thus, the State may by patent convey the 
land on the shore of the stream to low- 
water mark. Del. & Hud. Canal Co. 
v. Lawrence, 2 Hun (N. Y.), 60; Attor- 
ney-General ». Boston Wharf Co., 12 
Gray (Mass.), 653 ; Winnisimmet Co. ». 
Wyman, 11 Allen (Mass.), 432; Nichols 
v. Boston, 98 Mass. 89 ; Morgan v. King, 
85 N. Y. 454. Or it may authorize the 
construction of wharves, piers, quays, or 
docks. Hale’s De Jure Maris, chap. 6, 
p-. 73. Or it may grant the right of fer- 
riage between opposite shores, or the right 
of fishing opposite the banks, and other 
uses which it is not necessary to enumerate; 
and when such rights have been legally 
conferred upon the riparian owner, he is en- 
titled to compensation if they are taken. 
The right to set up a ferry isa franchise 
which can be exercised only nuder a license 
from the State, — Blissett ». Hart, Willes, 
512, ».,— or by prescription. 2 Rolle’s Abr. 
140 ; Lansing v. Smith, 4 Wend. (N. Y.) 
21; Benson ». Mayor, 10 Barb. (N. Y.) 
223 ; Young v. Harrison, 6 Ga, 139 ; Dyer 
v. Bridge Co., 2 Port. (Ala.) 303 ; Stark 
v. McGowen, 1 N. & McC. (8. C.) 387; 
Nashville B. Co. v, Shelby, 10 Yerg. 
(Tenn.) 280; Somerville v Wimbish, 7 
Gratt. (Va.) 205. A riparian owner may 
set up 4 ferry for his own use, but not for 
the use of others. Young v. Harrison, 
ante; People v. Mayor, etc., $2 Barb. 
(N. Y.) 102; Norris o. Farmers’ Co., 6 
Cal. 590 ; Johnson v. Erskine, 9 Tex. 1; 
Sparks v. White, 7 Humph. (Tenn.) 86 ; 
De Jure Maris, 73; Milton v. Haden, 32 
Ala. 80; Taylor ». R.R. Co., 4 Jones 
(N. C.) 277; Mills ». St. Clair Co., 7 Ill. 
197 ; Cooper v. Smith, 9 S. & R. (Penn.) 
26; Trustees v. Talman, 18 II). 27; Mur- 
ray 0. Menefee, 20 Ark. 561. A ferry 
franchise is not an incident of riparian 
ownership. Patrick o. Ruffners, 2 Rob. 
(Va.) 209; Young v. Harrison, 6 Ga, 
130 ; Stanford ». Mangin, 80 id. 855. All 
unlicensed ferries are nuisances. 8 Kent's 
Com. 458, 459; 8 Blackstone’s Com. 
219. But the State may license as many 
ferries to and from the same point as it 


chooses, and may license a railway com- 
pany to meintain a ferry, either expressly 
or by inference. State v. Wilmington, 
&. R. R. Co., Busbee (N. C.), 284; 
Fisher v. New Haven, &. R. R. Co., 30 
Conn. 88; Aiken v. Western R. R. Co., 
20 N. Y. 870; Dyer ». Tuscaloosa Bridge 
Co., 2 Port. { Ala.) 303 ; R. R. v. Douglass, 
9 N. Y. 444; Charles River Bridge v. War- 
ren Bridge, 11 Pet. (U. 8) 420; Bridge 
Co. v. R. R. Co., 17 Conn. 454; Thomp- 
son v, R. R. Co., 2 Sandf. Ch. (N. Y.) 
625; Bridge Co. ». Fish, 1 Barb. Ch. 
(N, Y.) 547 ; Toledo Bank v. Bond, 1 Ohio 
St. 622; Canal Co. v, R. R. Co. 11 
Leigh (Va.), 42; Benson ». Mayor, &., 10 
Barb. (N. Y.) 228; East Hartford v. 
Bridge Co., 18 How. (U. 8.) 71 ; Shorter 
v. Smith, 9 Ga. 517. A riparian owner 
upon navigable streams, whether he owns 
to the thread of the stream or not, basa 
right to construct in shoal water in front 
of his land proper wharves or piers in aid 
of navigation, and at his peril of obstruct- 
ing navigation, through the water fer 
enough to reach actually navigable water. 
Delaplaine v. Chicago, &c. R. R. Co.,” 42 
Wis, 214. When water, navigable or not 
navigable, is by natura] causes wearing 
away and intruding upon its banks, the 
riparian owner, whether he owns the soil 
to the thread of the stream or not, may, 
as against the public, and at his peril of 
obstructing the public use when the water 
is navigable, intrude into the water for 
the construction of works necessary to the 
protection of his land against the action 
of the water. But he cannot thereby ac- 
quire title in fee to land oreupied by such 
breakwater beyond his original boundary ; 
nor can he in a proceeding for compensa- 
tion for the alleged taking of such land 
recover for any injury done to the break- 
water. Diedrich vv. Northwestern, &. 
R. R. Co., 42 Wis. 248. An owner of 
lots abutting on the Mississippi River 
possesses the riparian right of constructing 
thereon suitable landings and wharves for 
the convenience of commerce and naviga- 
tion, and to extend such construction out 
into the river to the point of navigability. 
Rippev. Chicago, &. R.R.Oo,, 23 Minn. 18, 
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that purpose may erect a dam across the stream where the stream is 
simply jflatable, leaving suitable ways for the passage of logs and 
other products. The right of the public for passage with logs, etc. 
is superior to the rigbt of the riparian owner; and if he erects ob- 
structions in the stream which prevent, endanger, or materially hin- 
der the passage of rafts or logs, whether such obstruction is in the 
form of a dam or otherwise, such obstruction is a nuisance and sub- 
jects the person making it, not only to an action for the damages 
sustained by the owners of rafts or logs obstructed by it, but also 
to indictment as for a public nuisance ;? and the person so injured 
by the obstruction may abate sv much of the same as is necessary 
to secure the proper exercise of his right. But while the right of 
passage for the public must on the one hand be respected by the ri- 
parian owner, so on the other hand must the rights of the riparian 
owner be respected by the public; and where a river is merely float- 
able the public have no right to so use it as to destroy its beneficial 
use for manufacturing purposes* Thus it has been held that persons 
using a floutable stream have no right to erect dams thereon, and 
thereby detain and hold the water to be let off in such a manner as 
to aid in the floating of logs, when, by such dam, the water is with- 
held from mill-owners below to their injury,—even though except 
for such dams the stream could not be used for floatage at certain 
seasons of the year.® 

Sec. 255, What Constitutes Damage.— Under a statutory pro- 
vision that railroad corporations shall be liable to pay all damages 
occasioned by laying out and making and maintaining their roads, 
or by taking any land or materials, a party who sustains an actual 
aud real damage, capable of being pointed out, described, and appre- 
ciated, may recover compensation theretor. Thus, where the water 


1 Lorman v. Benson, § Mich. 18 ; Lan- 
cey v. Clifford, 64 Me. 491; Morgan ». 
King, 18 Barb. (N. Y.) 277 ; Scofield o. 
Lansing, 17 Mich, 437. Sse note in 
Washington on Easements, p. 507 ; Avery 
v. Fox, 1 Abb. (U.S. C. C.) 246; Yates 
». Milwaukee, 10 Wall. (U. S.) 497. 

® Scofield v. Lansing, 17 Mich. 487; 
Thurman v. Morrison, 14 B, Mon. (Ky.) 
397 ; Douglass ». State, 4 Wis. 387. 

$ Renwick v. Morris, 7 Hill (N. Y.), 
575; Memphis R. R. Co. v. Hicka, 5 
Sneed (Tenn.), 427 ; Barnes v. Racine, 4 
Wis. 454; Burrows v. Pixley, 1 Root 


(Conn.), 368; Brown v. Watson, 47 Me. 
161 ; Gerrish v. Brown, 51 id. 256 ; Veazie 
v. Dwinel, 50 id. 479; Knox v. Chaloner, 
42 id. 156; State v. Freeport, 48 id. 198 ; 
Powers v. Irish, 28 Mich. 429; Rippe vo. 
Chicago, &c. R. R. Co., 22 Minn. 18; 
Steamboat Magnolia v. Marshall, 89 Miss. 
109; Brisbane v. St. Paul, &c. R. R. Co., 
23 Minn. 114; Chicago, &. R. R. Co. 0, 
Stein, 75 Ill. 41. 

* Scofield . Lansing, 17 Mich. 487. 

5 Middleton o. Flat River Booming 
Co., 27 Mich. 538. 


892 


EMINENT DOMAIN. 


[CHAP. XIV. 


of a well on an estate adjoining, but not crossed by, a railroad was 
drawn off in consequence of the excavation made for the road, and 
the well thereby rendered dry and useless, it was held that the 
owner of the estate could recover damages therefor in the same 
manner as for land, etc., taken for the purposes of the road.! 

A constitutional provision requiring just compensation to be made, 
or adequate security to be given therefor, before private property can 
be taken for public use, contemplates only an actual appropriation. 


1 Parker v, Boston & Maine R. R. Co., 
$ Cush. (Mass ) 107. The rule in regard to 
what damage is to be included under the 
terms “lands injuriously affected,” or 
equivalent terms, includes all direct dam- 
age to real estate by passing over it or part 
of it, or which affects the estate directly, 
although it does not pass over it, — as 
by a deep cut or high embankment 80 
near lands or buildings as to prevent or 
diminish the use of them, by endangering 
the fall of buildings, the caving of earth, 
the draining of wells, the diversion of 
water-courses by the proper erection and 
maintenance of the company’s works, the 
blasting of a ledge of rocks so near houses 
or buildings as to cause damage, running 
@ track so near as to cause ‘imminent and 
appreciable danger by fire, obliterating or 
obstructing private ways leading to houses 
or buildings, — all these and some others, 
doubtless, are included. But damage can- 
not be assessed for losses arising directly 
or indirectly from the diversion of travel, 
the loss of custom to turnpikes, canals, 
bridges, taverns, coach companies, stores, 
and the like; nor for the inconveniences 
which the community may suffer in com- 
mon from a somewhat less convenient and 
beneficial use of public and private ways, 
frown the rapid and dangerous crossings of 
the public highways arising from the 
usual and ordinary action of railroads and 
Tailroad trains, and their natural incidents. 
Proprietors of Locks, &. v. Nashua, &c. 
RR. Co., 10 Cush. (Mass) 285. And 
in the case last cited it is also held that 
no damages can be assessed under the 
statute for cutting through a water-course 
in making an embankment, without mak- 
ing a culvert, whereby the water is made 
to flow back and injure the plaintiff's land 
at a distance from the railway, no part of 


which is taken, — the remedy being by ac- 
tion at common law. And where the com- 
pany, by consent of the land-owner, enters 
upon the land and makes the requisite 
erections, which are subsequently conveyed 
to it with the land by the land-owners, it 
was held such grantor is not estopped 
from claiming damages resulting from 
want of proper care and skill in constract- 
ing the works, or from neglect to keep 
them in repair. Morris Canal & Banking 
Co. ct. Ryerson, 27 N. J. L. 457 ; Water- 
man v. Conn. & Pass. River R. R. Co., 30 
Vt. 610; Lafayette Plank-Road Co. ve. 
New Albany, &. R. R. Co., 13 Ind. 90. 
In England the rule that damages can 
only be recovered for injuriously affecting 
land, where but for the statute the act 
complained of would be just ground of ac- 
tion at common law, does not apply where 
part of the land is taken and damages are 
sought, not. only for the part taken, but 
for the rest of the land being injuriously 
affected, either by severance or otherwise. 
And it was here held that the owner of a 
mill was entitled to have damages as- 
sessed to him for the increased exposure of 
the same to fire by the passage of the com- 
pany's trains. But loss of trade caused by 
the operations of the company during the 
construction of their works is not damages 
for which the party is entitled to compen- 
sation, Senior v. Met. Ry. Co, 2 H. & 
C. 258 ; Ricket v. Metropolitan Ry. Co., 
5 B. & 8. 149. Buta person may. claim 
damages on the ground of being injuriously 
affected on account of the obstruction or 
diversion of a public way by the construc- 
tion of the works of a railway. Wood 2. 
Stourbridge Ry. Co., 16 C. BN. 8, 222; 
Boothbay ». Androscoggin, &. R. R. Co, 
51 Me. 818. 
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Matters of annoyance, indirect and consequential injuries to prop- 
erty, and acts tending to depreciate the value but which do not 
amount to a real appropriation, are outside of this provision There- 
fore a railroad company, when empowered to take land for its use, is 
not responsible for indirect or consequential injuries, unless such 
liability is imposed by charter.! Thus, one whose lands, fronting on 


1 Watson v. Pittsburgh & Connellsville 
R. R. Co., 37 Penn. St. 469. The liabil- 
ity of railways for consequential damage 
to the adjoining land-owners depends upon 
the provisions of the statute in that re- 
spect. Im England and in some of the 
States of this country railway companies 
are by statute made liable to the owners 
of all lands ‘‘injuriously affected” ‘‘or 
damaged” by their railways ; and under 
such statutes it is held that if the company 
does any act which would be an actionable 
injury, without the protection of the spe- 
cial act of the legislature, they are liable 
under the statute, Glover v. North Staf- 
fordshire Ry. Co., 16 Q. B. 912. So that 
there any act of a railway company anount- 
ing to a nuisance in a private person, and 
causing special damage to any particular 
Jand-owner, is a good ground of claiming 
damages under this section of the statute. 
Hatch v. Vt. Central R.R. Co., 25 Vt. 
49. But in the absence of a statutory 
provision, railway companies are not lia- 
ble for necessary consequential damages to 
land-owners, no portion of whose land is 
taken, where they construct and operate 
their roads in a skilful and prudent man- 
ner. Monongahela Nav. Co. v. Coona, 6 
W. & S. (Penn.) 101; Radcliff v. Brook- 
lyn, 4 N. Y. 195; Phila, & Trenton 
BR. BR. Co., in re, 6 Whart. (Penn.) 25 ; 
Seneca Road Co. ¢. Auburn, &c. RB. R. 
Co., 5 Hill (N. Y.), 170; Hatch ». Vt. 
Central R. R. Co., 25 Vt. 49 ; Richardson 
v. Vt. Central R. R. Co., 25 Vt. 465; Sun- 
bury, &. R. R. Co. v. Hummell, 27 Penn. 
St. 99; Clarke v. Birmingham, &. R. R. 
Co., 41 id. 147 ; Struthers v. Dunkirk, &. 
R. BR. Co., 87 id. 282; Thompson o. An- 
droscoggin RB. R. Co., 68 N. H. 108 ; Stet- 
son v. Chicago, &c. R. R. Co., 75 Ill. 74; 
Freeland v. Penn. R. R. Co., 66 Penn. St. 
91; Bellinger v. N. Y. Central R. R. Co., 
23 N. Y. 42: Corey v. Buffalo, &. RB. R. 
Co., 28 Barb. (N. Y.) 482; Spanger’a 


App. 94 Penn. St. 887. There are many 
cases confirming the sume general view. 
Henry v. Pittsburgh & Allegheny Bridge 
Co., 8 W. & 8. (Penn.) 85; Canandai- 
gua, &. R. R. Co. v. Payne, 16 Barb. 
(N. Y.) 278, where it is held that injury 
to a mill upon another lot of the same land- 
owner, in consequence of the construction 
and operation of the railway, is a matter 
with which the commissioners have noth- 


-ing to do in estimating damages for land. 


So in Troy & Boston R. R, Co. v. North- 
ern T. Co., 16 Barb. (N. Y.) 100, it was 
held that the consideration that the busi- 
ness of a turnpike which claimed damage 
would be diminished by the construction 
of the railway along the same line of 
travel, should be disregarded in estimat- 
ing damage to such turnpike. ‘‘ Every 
public improvement,” say the court, 
“must affect some property favorably, 
and some unfavorably, from the necessity 
of the case. When this effect is merely 
consequential, the injury is damnum abe- 
que injuria, Though their property has 
undoubtedly depreciated by the construc- 
tion of the railway, yet the turnpike com- 
pany enjoy all the rights and privileges 
secured to them by their charter, and no 
vested rights have been violated,” Nor is 
a person entitled to damage in consequence 
of a highway being laid upon his line, thus 
compelling him to maintain the whole 
fence. Kennett’s Petition, 24 N. H. 189, 
In Albany Northern R. B. Co. v. Lansing, 
16 Barb. (N. Y.) 68, it is said: ‘The 
commissioners in estimating the damages 
should not allow consequential and pro- 
spective damages.” In Plant v. Long Ial- 
and R.R. Co., 10 Barb. (N. Y.) 26, it 
is held not to be an illegal use of a atreet 
to allow a railway track to be laid upon it, 
and that the temporary inconvenience to 
which the adjoining proprietors are sub- 
ject while the work of excavation and tun- 
nelling is going on is damnum abeque in- 
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a public navigable river, are taken for the construction of an aque- 
duct, cannot claim damages beyond the value of the land taken, on 


furia, So also in regard to the grade of a 
street having been altered by a railway by 
consent of the common council of the city 
of Albany, who by statute were required 
to assess damages to any freeholder in- 
jured thereby, and who had done so in 
this case, it was held that no action could be 
maintained against the railway company. 
Chapman v. Albany, &c. R. R. Co., 10 Barb. 
(N. Y.) 860; Adams v. Saratoga, &c. 
R. R. Co., 11 Barb. (N. Y.) 414. In Ken- 
tucky, — Wolfe v. Covington, &c. R. R. 
Co., 15 B. Mon. (Ky.) 404, — it wus held 
that the municipal authority of a city 
might lawfully alter the grade of a street 
for any public purpose without incurring 
any responsibility to the adjacent land- 
holders, and might authorize the passage 
of a railway through the city along the 
streets, and give them the power to so 
alter the grade of the streets as should be 
requisite for that purpose, this being dane 
at the expense of the company, aud by 
paying damages to such adjacent propric- 
tors as should be entitled to them.’ But 
one who urged the laying of the road in 
that place on the ground that it would 
benefit him, and who was thereby bene- 
fited, cannot recover damages of the com- 
pany, —upon the maxim volenti non fit 
tnjuria, A railway when so authorized “ia 
not a purpresture or encroachment upon the 
public property or rights.” So where a 
railway company erect a fence upon land 
which they own in fee for the purpose of 
keeping the snow off their road, they are 
not liable for damages sustained by the 
owner of land upon the opposite side of 
the fence hy the accumulstion of snow oc- 
casioned by the fence. Carson v. West- 
ern R. R. Co., 8 Gray (Mass,), 428. See 
also Morris & Essex R. R. Co. v. Newark, 
2 Stock. Ch. 352. Where the act com- 
plained of was the construction of an em- 
bankment by a railway company at the 
mouth of a navigable creek, in which the 
plaintiff had a prescriptive right of stor- 
ing, landing, and rafting lumber for the 
use of his saw-mill, whereby the free flow of 
the water was obstructed, and the plaintiff 
thereby deprived of the full enjoyment of 
his privilege, the injury was regarded as 


the direct and immediate consequence of 
the act of the company, and the company 
was held liable for the damages thereby 
sustained. Tinsman v. the Belvidere 
Delaware R. R. Co.; 26 N. J. L. 148. 
Rogers v. Kennebec, &c. R.R. Co., 35 
Me. 319; Burton v. Philadelphia, W. & 
B. R. R. Co., 4 Harr. (Del.) 252 ; Hollis- 
ter v. Union Co., 9 Conn. 4386 ; Whittier 
v. Portland, &e. R. R. Co., 88 Me. 26. 
But for a want of skill or prudence in 
the construction or operation of its road, 
it is liable to any one suffering special 
damage thereby, as in needlessly diverting 
water-courses and streams, and not prop- 
erly restoring them, whereby lauds are 
overflowed or injured. Whitcomb v. 
Vt. Central R. R. Co., 25 Vt. 69 ; Hooker 
o. N. H.& N.Y. R.R. Co., 14 Conn. 
146. And there is the same liability al- 
though the lands are not situate upon the 
stream. Brown v. Cayuga, &. R. R.Co., 
12 N. Y. 486. A party is liable to an ac- 
tion for diverting the watcr from a spring, 
which ran in a well-defined channel into a 
stream supplying a mill, at the suit of the 
mill-owner, notwithstanding he had per- 
mission from the owner of the land where 
the spring arose. But not if the spring 
spreads out upon the land, having no chan- 
nel. As the land-owner might drain his 
land, so he may give permission to others 
todo so. Duddon v. Guardians of Hern- 
don Union, 1 H. & N. 627; Brown v. 
Tiliua, 27 Conn. 84; Robinson ¢. New 
York & Erie R. R. Co., 27 Barb. (N. Y.) 
512; Waterman v. Conn. & Pass. Riv. 
R. R. Co., 80 Vt. 610; Henry v. Vt, 
Central R. R. Co., 80 id. 638. But in 
the last case it was decided that the 
effect of erecting a bridge in a stream 
upon the course of the current below 
was so far incapable of being known 
or guarded against that there was no duty 
imposed upon railway companies to guard 
against an injury to land-owners below by 
a change of the current. New Albany & 
C. R. R. Co. v. Higman, 18 Ind. 77; New 
Albany, &. RR. Co. v. Huff, 19 id. 
$15; Coleough v. Nashville & N. W. 
R. R. Co., 2 Head (Tenn.), 171; Re- 
gina v. Eastern Counties Ry. Co., 2 
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the ground that the contemplated aqueduct will obstruct the naviga- 
tion of the river,! because his right of access thereto is a natural 
and not a legal right. The verdict of a jury appointed to estimate 
damages for land taken by a company can only embrace injuries 
caused by acts of the company which are authorized by their charter, 
and cannot include wrongful acts done by the company. For this 
class of injuries he has his remedy at the common law? Under a 
statute directing the appointinent of commissioners “to ascertain and 
appraise the compensation to be made to the owners or persons in- 


Q. B. 347. But in this case the act ex- 
pressly provided that the verdict and judg- 
ment should be conclusive and binding, 
which most railway acts do not; but it 
seems questionable if this will make any 
difference. B. & W. I. Docks, &. v. Gattke, 
$3 M.&G. 155. In Bradley v. New York 
& New H.R. R. Co., 21 Conn. 204, where 
the defendants’ charter gave them power 
to take land, and made them liable for all 
damages to any person or persons, and they 
excavated an adjoining lot to plaintiff's, so 
as to weaken the foundations of his honse, 
and erected an embankment in the high- 
way opposite his house, so as to obscure the 
light and render it otherwise unfit for use, 
it was held that this did not constitute a 
taking of plaintiff's land, but that de- 
fendants were liable to consequential dam- 
age under their charter. But in the early 
case of the Wyrley Nav. v. Bradley, 7 
East, 868, it is considered that where the 
act of Parliament reserved the right to dig 
coal to the proprietor of mines, unless the 
company on notice elected to purchase and 
make compensation where the canal was 
damaged by the near approach of the 
mine after such notice, and no compensa- 
tion made, the coal-owner was not liable, 
although it is there said to be otherwise 
in case of a house, undermined by digging 
on the soil of the grantor. But this case 
seems to turn upon the reservation in the 
grant. The reservation in a deed of land 
to a railway company of the right to make 
a crossing over the land, createe an case- 
ment in the land, but does not extend 
such easement across the other lands of 
the company. Boston & Maine R. R. Co. 
v. Middlesex, 1 Allen (Mass.), 3824, 
Where the company take Iand but decline 
to purchase the minerals, after notice from 


the owner of his intention to work them 
pursuant to the English statute, the com- 
pany is not entitled to the subjacent or 
adjacent support of the minerals. And 
where the company gave notice under the 
statute that the working of the mines was 
likely to injure the railway, the owner 
was held entitled to recover compensation 
which had been assessed under the statute. 
Fletcher ov, Great-Western Ry. Co., 4 H. 
& N, 242. And in North-Eastern Ry. 
Co. v. Elliott, J. & H. 145, it was held 
that the general principle that a vendor of 
land sold for a particular use cannot dero- 
gate from his own grant by doing any- 
thing to prevent the land sold from being 
put to that use, applies to sales to rail- 
ways under compulsory powers. But it 
was here said that this principle will not 
compel the vendor of land to perpetuate 
anything upon the portion of the land 
retained by him which is merely acciden- 
tal, though existing and of long standing 
at the date of the sale. Therefore, where 
a railway company took land for a bridge 
in a mining district, where a shaft had 
been sunk many years before, but the 
working of the mines abandoned and the 
shaft filled with water for a long time be- 
fore the taking of the land, it was held 
that the land-owner was not precluded 
from draining the water and working the 
mine, although the effect must be to lessen 
the support of the bridge to some extent, 
by withdrawing the hydrostatic pressure 
upon the roof of the mine, and the conse- 
quent support of the superincumbent 
strata of earth. 

1 Matter of the Water Commissioners, 
$ Edw. Ch. (N. Y.) 290. 

4 Whitehouse v. Androscoggin R. R. 
Co,, 52 Me. 208. 
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terested in the real estate proposed to be taken for the purposes of 
the company,” and “to ascertain and determine the compensation 
which ought justly to be made by the company to the party or par- 
ties owning or interested in the real estate appraised by them,” it 
was held in some early cases in New York that the office of the com- 
missioners is to determine the compensation to be made to the 
owner for the land “ proposed to be taken,” and to be “appraised by 
them,” and not the damages that will be occasioned by the construction 
of the proposed works upon his premises; that it is error to con- 
sider in such a case the damage which would result to a mill on 
other land of the owner;! and that under such a statute, the com- 
missioners should award damages for the value of land taken, and 
the damages to the owner's adjoining land produced dy the taking. 
They are to consider how the taking of the land, but not the use of 
it in any particular mode, will affect the value* But this is an ex- 
ceedingly narrow and unwarranted construction to place upon the 
statute, and is not the rule generally adopted ; and the wee for which 
the land is taken is of the greatest importance in determining the 
amount of compensation which should be awarded the land-owner.® 
In no other way could the “just compensation” to which the owner 
is entitled be ascertained ; and it is hardly to be presumed that the 
framers of the Constitution, or of these statutes, intended that any 
such narrow and unreasonable construction would be placed thereon. 
A company which, being engaged in the construction ofa public 
work, is authorized by charter to enter upon the lands adjoining the 
work, and take materials therefrom, is liable to land-owners for 
materials taken by contractors in the employ of the company, 
under the provisions of the charter, and applied to the works to be 
constructed.* 

SEc. 256. Presumption that Commissioners Betimated all Injuries. 
— Any contingent and consequential depreciation of the value of 
the portion of the land not taken, in consequence of the construc- 
tion of a railroad in a proper manner and according to its charter, 
whether reference be had to its market value or its desirableness as 
a residence, or for general or any particular use, cannot be made the 
basis of an action to recover damages beyond, or in addition to, the 

1 Canandaigna & N. F. R. Co. v, Payne, ® Bangor, &. R. R. Co. », McComb, 


16 Barb. (N. Y.) 278 ; Matter of Hamil. 60 Me. 290; Pacific R. R. Co. pv, Chrystal, 
ton Avenue, 14 Barb. (N. Y.) 405. 25 Mo. 544, 


£ Albany Northern R. R. Co. v. Lan- 4 Hinde v. Wabash Navigation Co. 
sing, 16 Barb. (N. Y.) 68. 16 Ill. 72, Pietra of 
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compensation awarded for taking so much of the land as was prop-: 
erly taken. The presumption is that every injury which, in judg- 
ment of law, would result to the other adjacent property of the 
owner from taking a part of his land for the construction of the 
road, and from the use of it in a proper manner when constructed, 
was foreseen by the appraisers, and included in their first estimate. 


1 Furniss», Hudson River R. R. Co., 5 
Sandf. (N. Y.) 551. In ascertaining what 
compensation ought to be made to a turn- 
pike company for granting to a railroad 
company an easement or right of way 
across their road, it should be assumed 
that the railroad company would, as re- 
quired by law, restore the turnpike to such 
state es not unnecessarily to impair its 
usefulness. The consideration that the 
business of the turnpike would be dimin- 
ished by the construction of a railroad 
along the same general line of travel, 
should be disregarded. Every public im- 
provement, from the necessity of the case, 
must affect some property favorably and 
some unfavorably. When this effect is 
merely consequential, the injury is dam- 
aum absque injuria. If no vested rights 
have been violated, and the turnpike com- 
pauy still enjoy all the rights and privi- 
leges secured t&them by their charter, the 
depreciation of their property does not 
furnish a legal ground of remuneration. 
Troy & Boston R. R. Co. v, Northern Turn- 
pike Co., 16 Barb. (N. Y.) 100; Matter 
of Hamilton Avenue, 14 id. 405; Matter 
of Flatbush Avenue, 1 Barb. (N. Y.) 286. 
An inquest of damages precludes the 
owner of the land from claiming addi- 
tional damages for the same original lnca- 
tion, upon the occasion of a change in the 
location. But he can recover damages for 
the alteration, notwithstanding the legisia- 
ture authorized the alteration, if any actual 
dumage or injury has been sustained there- 
by, tn the extent of such additional injury 
and no more. Raltimore & Susquehanna 
R. R. Co. v. Compton, 2 Gill (Md.), 20. 
Where a railroad company, upon an award 
of commissioners, have recorded the order 
and deposited the money as required hy 
statute, the title becomes wholly vested 
in the company, and no longer remains in 
the former owner. Hence the company 
cannot, by changing the route of their 

VoL. 11. — 12 


road, avoid paying such compensation, on 
the ground that the premises are not neces- 
sary for them. Crowner v. Watertown & 
Rome R. R. Co., 9 How. Pr. (N. Y.) 457. 
The right of passage which a railroad cor- 
poration acquires across the land of private 
individuals is an interest in the land, und 
must be derived either by a private pur- 
chase or by the exercise of the power of 
eminent domain vested in them by the 
State. In the former mode of acquisition, 
the price agreed upon must be paid ; in 
the latter, the damages must be assessed 
according to the provisions of law. But 
if the company allege that the damages 
have been released, and the right of way 
surrendered as a gratuity, the evidence 
relied on to such end should be clear, 
definite, and uncontradicted. East Penn- 
sylvania R. R. Co. v. Schollenberger, 54 
Penn. St. 144. After a railroad has law- 
fully taken lands under their charter, and 
the damages have been duly assessed hy 
the commissioners, and, upon appeal the 
assessment has been confirmed, and the 
amount received by the owner, he is es- 
topped from setting up any claim against 
the company’s possession, while the lands 
are used for any of the purposes authorized 
by the charter, Dodge v. Burns, 6 Wis. 
514. Where damages sustained by per- 
sons from the construction of a railroad 
over their land are to be assessed by a jury, 
the plans and estimates of the company 
for that portion of the road are admissible 
in evidence. Jacksonville & Savanna 
R. R. Co. v, Kidder, 21 Ill, 181, And 
although a railroad company, in proceed- 
ings before a jury summoned to assess 
damages for land taken by their road, will 
not be bound hy the verbal representations 
and promises of the engineers and others, 
such officers may be examined for the pur- 
pose of explaining the plans and estimates, 
Jacksonville & Savanna R. R. Co. v. 
Kidder, 21 [ll 181. A duly attested 
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The award made by the statutory tribunal is exhaustive; and the 
land-owner cannot maintain an action for damages which should 
have been but were not assessed and allowed in that proceeding; 
even though he claimed them there, and they were erroneously dis- 
allowed. His remedy for such error is by steps to review the award.! 
Where the appraisal of land damages was reduced below what it 
otherwise would have been, by the representations of the agents of 
the company that the road would be constructed in a particular 
manner, made at the time of the appraisal to the commissioners, and 
such representations were not fulfilled in the actual construction of 
the road, whereby the plaintiff sustained serious loss and injury, it 
was held that the adjudication of the commissioners was a merger 
of all previous negotiations upon the subject, and that no action 
could be maintained for constructing the railway contrary to such 
representations, provided it was done in a prudent and proper man- 
ner.2 So where a land-owner’s buildings were supplied with water 
from a permanent spring, and after an excavation had been made 
in his land for the purpose of a railroad, water appeared in the exca- 
vation about fifteen feet below the surface of the ground, and the 
spring disappeared, it was held that, damages having been assessed to 
him before the excavation was made, an action to recover damages 
could not be sustained. Unforeseen injuries will be presumed to hare 
been considered by the commissioners.® 

Where the water of a river was obstructed in its passage to the 
plaintiff’s factory, and diverted therefrom so as to produce a substan- 
tial injury to him, by the works of a canal company, of which no 
survey or appraisal under the charter had been had, and for which 


copy of the report and estimate of county 
commissioners, on an application for dam- 
ages occasioned by taking the petitioner's 
land for a railroad, is admissible in evi- 
dence for the respondents, on a hearing be- 
fore a sheriff's jury, to estimate the peti- 
tioner’s damages, In such case, it is no 
objection to a witness that he had been a 
viewer to appraise damages. White »v. 
Boston & Providence Railroad Corpora- 
tion, 6 Cush. (Mass.) 420. On a hearing 
before a sheriff's jury, to estimate the dam- 
ages of an owner's land taken fora rail- 
road, the order of the county commiasion- 
ere, estimating the damages, and directing 
the making of a passage-way for draining 
the petitioner’s premises, the wetting of 


which was one principal ground of his 
claim for damages, may properly go to the 
jury with other papers in the case. Cha- 
pin v. Boston & Providence R. R. Co., 6 
Cush. (Mass.) 422. And the respondents 
may prove that, since the hearing began, 
they have located a passenger station near 
his land, over which the railroad crossed. 
Shattuck v. Stoneham Branch, &c. Rail- 
road, 6 Allen (Mass.), 115. 

1 Van Schoick ». Delaware & Raritan 
Canal Co., 20 N. J. L. 249. 

2 Butman v. Vt. Central R. BR. Co., 27 
Vt. 500. 

* Aldrich v. Cheshire R. BR. Co., 20 
N. H. 859. 
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no damages had been assessed, and no compensation made, it was held 
that the plaintiff was entitled to redress in an action on the case, 
although the dams producing such injury were erected with the ap- 
probation of the commissioners appointed by the charter, before the 
plaintiff had any interest in the property to which the injury was 
done, and had not since been raised. The duty of the commissioners 
is, to ascertain the injury sustained by individuals by the works of 
the company, and to assess damages for such injury ; but they have no 
authority to assess damages for injuries arising from time to time 

In the construction of their road, a railroad company are bound to 
exercise the rights conferred upon them with a prudent regard to the 
rights of others; and if they are guilty of negligence in this respect, 
whereby a Jand-owner is injured, it is not to be presumed, in the 
absence of proof, that the damages thus occasioned were taken into 
consideration by the commissioners in their appraisal Commis- 
sioners are to assess such damages “as are likely to arise” from a 
proper construction of the road, with a due regard to the rights of 
others, and such only will be deemed to have been taken into con- 
sideration in the assessment.2, Where no remedy is given by their 
charter, a railroad company is liable for an injury resulting from the 
construction of their works, as at common law.® The remedy pro- 
vided by statute must be followed so far as it extends; but where a 
statute authorizes a corporation to do certain acts, and provides a 
remedy for only a part of the injury arising therefrom, the injured 
party may have his action at common law for the residue Where 
no steps are taken by the company to present a case to commis- 
sioners appointed by the charter of a corporation to assess the dam- 
ayes done to individuals by the works of the company, in the manner 
directed by the charter, the parties are left in the same situation as 
if no such authority was given; and the rights of one party, and the 
liability of the other, are the same as at common law if only the 
company can bring proceedings.® 

Sec. 257. Measure of Damages: General rule.— When the whole 
of a person’s land is taken by proceedings in invitum, the market 


1 Denslow v. New Haven & Northamp- Central R. R. Co. v. Boden, 10 Ind. 96; 


ton Co., 16 Conn. 98. New Albany &Salem R. R. Co. v, O’Daily, 
2 Clark ». Vt. & Canada R. R. Co., 28 12 Ind. 561. 
Vt. 103. 4 Town of Troy v. Cheshire R. R. Co., 


3 Tate v. Ohio & Mississippi RR. Co,, 8 Fost. 83. 
7 Ind. 479; Evansville & Crawfordsville 5 Denslow »v. New Haven & Northamp- 
R. R. Co, ov. Dick, 9 Ind. 433; Indiana ton Co., 16 Conn. 98. 
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value of the land at the time of the taking is the true measure of com- 
pensation ; but when only a part of the land is taken, the compen- 
sation to be given should be assessed, not only with reference to the 
market value of the land taken, but also with reference to the injurious 
effects upon the part not taken, and the deterioration in the value of 
the whole lot.' The real inquiry is, what was the fair market value 


1 Wilmes v. Minneapolis, &. R. R. Co., 
29 Minn. 242; Sheldon v. Minneapolis, 
&e. R. R. Co., 29 id. $18 ; Bowen v. At- 
lantic, &c. R. R. Co., 17 8. C. 574; At- 
chison & Nebraska R. R. Co. v. Gough, 
29 Kan. 94; St. Louis, Arkansas, &. 
R. R. Co. v. Anderson, 39 Ark. 167; St. 
Louis, Jerseyville, &c. R. R. Co. v. Kirby, 
104 Ili, 845: Leher v. Minneapolis, &c. 
R. R. Co., 29 Minn. 256 ; Burlington, &. 
R. R. Co. . Schluntz, 14 Neb. 421; Dre- 
her v. Iowa Southwestern R. R. Co., 59 
Towa, 599; Hot Springs R. R. Co. v. Ty- 
ler, 86 Ark. 205; Central Branch Union 
Pacific R. R. Co. v. Andrews, 26 Kan. 702 ; 
In re Boston, Hoosac Tunnel, &. R. B. 
Co., 22 Hun (N. Y.), 176; Nottingham 
v. Baltimore & Potomac R. R. Co., 3 Mac- 
Arthur (D. C.) ; Jn re Morgan R. R. Co., 
82 Le. An. $71 ; St. Lonis, &. R. R. Co. 
v. Morris, 86 Ark. 622 ; Kansas City, Em- 
poria, &. R. R. Co. o. Merrill, 25 Kan. 
421; Freemont, Elkhorn, &. R. RB. Co. 
v. Whalen, 11 Neb. 585; Blesch v. Chi- 
cago, &c. R. R. Co., 48 Wis. 168 ; Jafay- 
ette, Muncie, &c. R. R. Co. v. Murdock, 
68 Ind. 187 ; Chicago, Rock Island, &. 
R. R. Co. v. Carey, 90 Ill. 614; Harts- 
horn, v. B. C. R. & N. R. R. Co., 52 
lowa, 618; Renwick v. D. & N. R. R. 
Co, 49 Iowa, 664; Illinois Western Ex- 
tension R. R. Co. v. Maynard, 98 I]. 591 ; 
Chicago & Iowa R. R. Co. v. Hopkins, 90 
Ith. 816; Henderson v, N. Y. Central 
R. R. Co., 78 N. Y. 423 ; Cincinnati, &. 
R. R. Co. v, Longworth, 80 Ohio St. 108 ; 
Jeffersonville, &c. R. R. Co. v, Osterle, 
13 Bush (Ky.), 667; Swinney v. Fort 
Wayne, &, R. R. Co., 69 Ind. 206. The 
depreciation of the value of property aris- 
ing from the construction of a railroad 
across or near it, is a proper subject for 
compensation ; as, where a railroad was 
located so near a barn that the risk of fire 
from passing engines depreciated the value 
of the barn. Wilmington, &. R. RB. Co. 


o. Stauffer, 60 Penn. St. 374. Where land 
is taken for the purposes of a railroad, the 
compensation to be puid therefor ts not lim- 
tted to the actual value of the land taken, 
or to the depreciation of the remainder of 
the lot from which it is taken. Besides these 
elements, many others are to be considered, 
— such as the market valus of the lot and the 
owner's other and adjoining property before 
and afler the railroad is built, the diffi- 
culty of access, the risk of fire, the tncon- 
veniences of noise, smoke, or increased dan- 
ger, &c. Matter of Utica, &. R. R. Co., 
56 Barb. (N. Y.) 456; Jn re Prospect 
Park & Coney Island R. R.Co., 13 Hun 
(N. Y.), 345. In Black River, &. R. R. 
Co. v. Barnard, 9 Hnn (N. Y.), 104, 
BoarpMan, J. said : ‘‘The proper inquiry 
for the commissioners is, what is the fair 
market value of the whole property? and 
then, what will be the fair market value of 
the property not taken? The difference will 
be the true amount of compensation to be 
awarded.” Troy & Boston R. R. Co. v. Lee, 
18 Barb. (N. Y.)169; Matter of Furman S&t., 
17 Wend. (N. Y.) 649 ; Canandaigua, &. 
R. R. Co, v. Payne, 16 Barb. (N. Y.) 278 ; 
Rochester & Syracuse R. R. Co. 0. Bud- 
long, 6 How. Pr. (N. Y.) 467; Albany 
Northern R. R. Co. ». Lansing, 16 Barb. 
(N. Y.) 68; Ju re Poughkeepsie, &c. 
R. R. Co., 63 id. 151; In re Utica, &e. 
R. R. Co., 56 id. 456; Bloomfield, &c. 
Gas L. Co., 1 T. &C. (N. Y.) 549 ; Quincy, 
&e. R. R. Co. v. Ridge, 57 Mo, 599 ; Dru- 
ry v. Midland R. R. Co., 127 Mass, 571; 
Edmonds v. Boston, 108 id, 585; Pres- 
brey v. Old Colony R. R. Co., 108 id. 1; 
Parks v. Boston, 15 Pick. (Mass.) 198; 
Dickenson v. Fitchburg, 11 Cush. (Mass. ) 
201; Meacham v. Fitchburg R. R. Co., 
4 id. 291; Walker v. Old Colony R. Rk. 
Co., 108 Mass. 10 ; Robb v. Maysville, &«. 
R. R. Co.,8 Met. (Ky.) 117; Henderson, 
&c. R. R. Co. v. Dickerson, 17 B. Mon. 
(Ky.) 173; Richmond, &. T. Co. vo. 
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of the land before the taking, and what is its fair market value since 
the taking,’ in view of the uses to which the land is or might be 


Rogers, 1 Duv. (Ky.) 185; White Water 
Valley BR. R. Co. © McClure, 29 Ind. 
o38 ; Baltimore, &c. R. R. Co., 52 Ind. 
229 ; Grand Rapids, &. R. R. Co. 9. 
Horn, 41 id. 479; Montmorency Grand 
Road Co. v. Stockton, 48 id. $28; Pacific 
it. IL Co. v, Crystal, 25 Mo. 544. Where 
tue land was used as a stock ranch, and 
comprised a large tract, it was held that 


1 Matter of Rensselaer v. Saratoga R. R. 
Co., 4 Paige Ch. (N. ¥.) 558; Rood ». N.Y. 
& Erie R. R. Co., 18 Barb. (N. Y.) 80; 
Furmiss o. Hudson River R. R. Co, & 
Sandf. (N. Y.) 551; Troy & Boston R. R. 
Co. c. Lee, 18 Barb. (N. Y.) 169; Veagh 
te. Auburn, &c. R.R. Co., 2 Barb. Ch. 
(N. Y.) 489; Raman v. Portland, 8 B. 
Mon. (Ky.) 282; Haynes v. Thomas, 7 
Ind. 88; Tate vr. Ohio, &c. R. R. Co., 7 id. 
479; Bosman v. I & O. R. RB. Co., 9 id. 
467; Lackland v. No. Missouri R. R. Co., 
31 Mo. 380; Cumminsville v. Cincinnati 
R.R. Co., 14 Ohio St. 424; Crawford ». 
Delaware, 7 Ohio St. 459; Brand v. Ham- 
mersmith, L. R. 2 Q. B. 225; Chamber- 
lain v. West End Ry. Co., 2 B. & S. 605 ; 
Beckett v. Midland Ry. Co., L. R. 3C. B. 
83; Mahon v. Utica, &. R. RR Co., 24 
N. Y. 658 ; Drake v. Hudson River R. R. 
Co., 7 Barb, (N. Y.) 508; Fletcher v. 
Anbum, &c. R. R. Co., 25 Wend. (N. Y.) 
462 ; Baltimore, &c. R. R. Co. v. Lansing, 
52 Ind. 229; Buchanan v. C. C. & D. R. R. 
Co., 46 lowa, 366; Parks c. Wisconsin 
Central R. R. Co., 33 Wis. 413 ; Simnions 
v. St. Panl, &. R. R. Co., 18 Minn. 184; 
Tonica & Petersburgh R. R. Co. v. Unsicker, 
22 111.221; White vo. Charlotte, &c. R. R. 
Co., 6 Rich. (8. C.) 47. W. laid out a 
street, dedicated it to the public use as 
a highway, and laid out the adjoining 
premises into village lots. The N. rail- 
road company, without making him com- 
pensation, proceeded to cut down the street 
nearly three feet and lay tracks thereon. 
In an equitable action by W. against the 
N., wherein, upon his death, his executors 
and devisees were made plaintiffa, it was 
held that, as one item of damages, the 
amount of the depreciation in value of the 


the owner was entitled to recover for the 
injury to the whole property, and was not 
contined to the injury done to the quarter- 
section over which the road was built. 
In this case the railway ran diagonally 
through one quarter-section 90 as to cut 
off the water, timnber, house, and corrals, 
from the main body of the land. Kansas 
City, Emporia, &. R. R. Co. v. Merrill, 


lots by reason of the N.'s acts might prop- 
erly be allowed ; also, that the judginent 
might properly provide that if the plain- 
tiffs tender to the N. a conveyance of the 
interest which W. had, at the time of his 
death, in the land occupied by the tracks, 
and release the N. from all claim for dam- 
ages except said item, the N. should pay 
a further sum, or in default, be enjoined 
from so using the land. Henderson v. 
N. Y. Central R. R. Co,, 78 N.Y. 423. 
An award of $2,500 damages for the taking 
by a railroad company of a strip of land, 
about 13 acres, cutting an old race-track 
into two nearly equal parts was held not 
to be excessive, —the whole land being 
worth, as a public race-course, about 
$25,000 ; asa training track, $7,000; and 
the strip, for agricultural purposes, about 
$500. Re New York, Woodhaven, &. 
R. BR. Co., 21 Hun (N. Y.), 250. The 
court may lay down a rule as to the value 
of a life estate, as an independent estate 
entitled to damages. The true rule for esti- 
mating the damages as a whole is the dif- 
ference between the value of the property 
before the making of the road, and its 
value after the road is made, as affected by 
it, and of this difference the life-tenant is 
entitled to the proportion of the whole 
which the value of the life estate bears to 
the whole difference. The net annual 
value of the premises, maltiplied by the 
years of the life-tenant’s expectancy of life, 
and reduced by calculation to a present 
cash value, is not an incorrect mode of 
determining the value that the life estate 
bears to the whole difference. Pittsburgh, 
Virginia, &. BR. R. Co. v, Bentley, 88 
Penn. St. 178. 
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devoted, and the uses to which it is to-be put under the taking, and 
the probable effect of such use upon the value of the land remaining? 


25 Kan. 421; Woodfolk v. Nashville, &c. 


R. R. Co., 2 Swan (Tenv.), 422; Rock- j 


ford, &c. R. R. Co. o. McKinley, 64 Ill. 
338 ; Wyandotte, &. R. R. Co. v. Waldo, 
70 Mo. 629; Raleigh, &c. RR. Co. ». 
Wicker, 74 N. C. 220; Winona, &. R. 
R. Co. v, Waldron, 11 Minn. 515; Lake 
Superior &. R. BR. Co. v. Greve, 17 
Minn. 822; Chapman v. Oshkosh, &c. 
R. R. Co., 83 Wis, 629; Dearborn v. Bos- 
ton, &c. R.R. Co., 24 N. H. 179; Car- 
penter v. Landaff, 42 N. H. 218; Mount 
Washington Road, in re, 85 N. H. 134; 
Virginia, &c. R. R. Co, v. Henry, 8 Nev. 
165 ; Robbins v. Milwaukee, &c. RK. R.Co., 
6 Wis. 636 ; Selma, &. R. R. Co. v. Red- 
wine, 51 Ga. 470; Imlay v. Union Branch 
R. R. Co., 26 Conn. 249; Winona, &c. 
R. R. Co. v. Denman, 10 Minn. 267; Sen 
Francisco, &. R. R. Co. v. Caldwell, 31 
Cal. 367 ; Brooks ». Davenport, &e. R. R. 
Co., 87 [owa, 99; Sater v. Burlington, &c. 
Plank-Road Co., 1 Iowa, 386 ; Harrison v. 
Towa Midland R. R. Co., 86 Iowa, 323 ; 
Fleming v. Chicago, &c. R. R. Co., 34 id. 
3538; Henry v, Dubuque, &c. R. R.Co., 2 id. 
288 ; Harrison v. Young, 9 Ga. 359; Wil- 
son v. Rockford, &c. R. R. Co. 59 Ill, 278. 
A company obtained a legislative license to 
Jay tracks ina public avenue ; but it was 
adjudged invalid, because it did not pro- 
vide for compensation to the owners of the 
fee. The company then instituted pro- 
ceedings to condemn the lands required. 
It was held that the commissioners to ap- 
praise damages should regard the land in 
the avenue as still forming a part of the 
parcels to which it had belonged, but sub- 
ject to the easement of a highway, and 
should award as damages the difference be- 
tween the market value of the whole prop- 
erty from which the railroad was to be 
severed, before the taking, and its value 
after the taking, with the railroad upon 
the land taken. Matter of Prowpect Park, 
&c. R. R. Co., 18 Hun (N. Y.), 345. In 
x proceeding to assess damages for taking 
land for a railroad, the owner may show 
that, before he knew the land would be 
sought therefor, he laid it out for sale as 
town-lots; and he may adduce his unre- 
corded diagram to show how the subdivi- 


sion is affected by the appropriation. The 
ury may take such subdivision into ac- 
count, though there has been no legal 
dedication as a town-plat. Cincinnati, &. 
R. BR. Co. v. Longworth, 80 Ohio St. 108. 
Plaintiffs owned lots abutting upon a navi- 
gable lake ; and defendant, without their 
consent, constructed its railway within the 
water of the lake, but so near the front of 
their lote as to cut off their access to the 
body of the lake, leaving along such front 
& pool of stagnant water ; and by reason 
thereof the lots were greatly depreciated. 
It was held that plaintiffs were entitled to 
recover damages for the injury. Delaplaine 
v. Chicago, &c. R. R. Co., 42 Wis. 214. 
The rule that the value of lands taken for 
railroad purposes is to be fixed as at the 
date of the appraisement, and not as at 
the date of the location of the line, ex- 
tends to the appraisement of damages to 
contiguous lands of the same owner. And 
where the company has in fact built ite 
road over land of another without author- 
ity, and proceedings are afterwards taken 
to condemn the land, the measure of ap- 
praisement is the value which the land 
taken would now have if the road had 
not been’ constructed upon it, together 
with the difference between the present 
value of the owner's contiguous land with 
the road, properly constructed, where it ia, 
and what would have been its present value 
if the road had not been built. In deter- 
mining the damages under the above rule, 
the condition and value of the land, as it 
was just before the road was constructed, 
may be considered. Lyon v. Green Bay, 
&c. R. R. Co., 42 Wis, 538. A provision 
of a railroad charter authorizing the jury, 
in assessing the damages for taking one's 
land for the road, to consider the benefits 
accruing to other lands of his along the 
line was held to be void, as special leg- 
islation, The enhancement inust be con- 
fined to the tract upon which the right of 
eminent domain is enforced. Paducah, &c. 
R. R. Co.» Stovall, 12 Heisk. (Tenn.) 1. 
And the incidental benefits to the owner 
which may be set off against his incidental 
damages, in estimating the damages to be 
paid him for the taking of his land for rail- 
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and the difference is the proper measure or compensation ; but merely 
conjectural or speculative damages are not to be included. Thus, dam- 


road purposes, do not include the general 
advance in the value of land resulting from 
the construction of the road. Mississippi 
R. R. Co. v, McDonald, 12 Heisk. (Tenn.) 
54; Cleveland, &. R. R. Co. ¢. Ball, 5 
Ohio St. 568 ; Powers v. Hazleton, &. 
R. R. Co., 83 Ohio St. 429; Hatch ». 
Cincinnati, &. BR. R. Co., 18 Ohio St. 92; 
Schuylkill Nav. Co. o. Farr, 4 W. & S, 
(Penn.) 362 ; Schuylkill Nay. Co. v, Tho- 
burn, 7S. & R. (Penn.) 411; Missouri, 
&c. R. R. Co. v. Haines, 10 Kan. 437; 
Atchison, Topeka, & Santa Fe R. R. Co, 
oe. Blackburn, 10 id. 477; Tide Water 
Canal Co. v. Archer, 9G. & J. (Md.) 479 ; 
Searle v. Lackawanna, &c. R. R. Co., 33 
Penn. St. 57; Patten v. Northern Cen- 
tral R. R. Co., 38 id. 426; Pittsburgh, 
&e. R. R. Co. v. Bentley, 88 Penn. St. 128 ; 
Hoffer v. Penn. Canal Co., 87 Penn. 8t. 
221; Watson »v. Pittsburgh, &. R. R. Co., 
37 Penn. St. 469 ; Hornstein v. Atlantic, 
&. R. R. Co., 51 Penn. St. 87; Penn. & 
N. Y. R. R. Co. © Bunnell, 81 Penn. St. 
414; East Brandywine, &c. R. R. Co. v. 
Ranack, 78 Penn. St. 454; East Penn. 
R. R. Co. v. Heister, 40 Penn. St. 58; 
Wilmington, &. R. R. Co. v. Stauffer, 60 
Penn. St. 8374; Western Penn: R. R. Co. 
v. Hill, 56 Penn. St. 460; Brown ». Corey, 
43 Penn. St. 453; Kast Penn. R. R. Co, 
vr. Hottenstine, 47 Penn. St. 28, In Hen- 
derson, &c. R. R. Co. v. Dickerson, 17 B. 
Mon. (Ky.) 178, the court say: ‘‘ The Con- 
stitution secures to the owner of land just 
compensation for his property, before he 
can be deprived of its value to him, con- 
sidering ite relative position to his other 
land, and the other circumstances which 
may diminish or enhance that value ; and 
this is the only mode which can afford 
him a just compensation for its loss. 
To third persons the same quantity of 
land of equal quality, on one of the 
boundaries of the farm, might be of as 
much value as if it were situated in the 
middle of the farm ; but at the same time 
its value, thus ascertained, might be a very 
inadequate compensation to the owner, if 
the land were taken out of the middle of 
the farm, instead of being taken on one of 
its boundary lines. The real value of the 


land to the owner as it is actually situated, 
and not merely its value regarding it asa 
separate and independent piece of land, he 
has a right to demand, and nothing lesa 
can secure him a just compensation for his 
property.” Scott o. St Paul & Chicago 
R. R. Co., 21 Minn. 822; Rockford, R. I., 
& St, Louis R. R. Co. v. McKinley, 64 [IL 
$88; Petition of Mount Washington R. R. 
Co., 85 N. H. 184; Keithsburg & Eastern 
R. R. Co. v. Henry, 79 Ill. 290; Watson 
v. Pittsburgh, &c. R. R. Co., 37 Penn. St. 
469 ; Baltimore, Pitts. & Chicago R. R. 
Co. v. Lansing, 62 Ind. 229; White Val- 
ley R. R. Co. ov. McClure, 29 Ind. 5386; 
Montmorency Gravel Road Co. ». 8tock- 
ton, 43 Md. $28. The owner is, however, 
entitled to recover only for those injuries 
which are direct in their nature, and can 
tn no case recover for those which he shares 
in common with the rest of the public, Pres- 
brey v. Old Colony & Newport KR. R. Co. 
108 Mass. 1; Keithsburg & Eastern R. R. 
Co. v. Henry, 79 Ill 290; and as it is 
presumed that the company will only do 
that which it is authorized to do he will 
be permitted to recover only where the 
road, if properly constructed and operated, 
will with reasonable certainty injure his 
property. Fremont, Eckhorm, &c. R. R. Co. 
v. Whalen, 5 Am. & Eng. R. R. Cas. 364. 
The right to recover damages is sometimes 
confined by statute to the loas resulting 
from the actual taking, without consider- 
ing the use of the pert appropriated. 
Albany Northern Central R. R. Co. v. Lans- 
ing, 16 Barb. (N. Y.) 68; Brooks v. Dav- 
enport & St. Paul R.R. Co., 37 Towa, 99. 
But this is not usually the case, the use to 
which the part appropriated is put being 
ordinarily teken into account, and the 
remarks of Harris, J., in Albany Nor- 
thern R. R. Co. v, Lansing, ante, that the 
question ‘‘ whether the land taken was to 
be used for a railroad or a garden was a 
question, 80 far as compensation is con- 
cerned, with which the commissioners had 
nothing to do,” do not express the true 
rule as now held, and the use to which the 
Jand taken is to be devoted, is of the 
highest consequence in determining what 
is a just compensation for the taking. 
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ages for being deprived of the advantage of keeping off others from 
the neighborhood, and thus saving the owner from the risk and 
annoyance of their proximity, or by reason of the inconvenience ani 
delay occasioned by having to convey his manufactured articles 
across the railroad, and of the obstruction by trains passing along it,! 
are not to be considered; nor is he entitled to be compensated four 
injury occasioned to his lands by persons in the trains overlooking 
the grounds, thus rendering them less comfortable and secluded for 
the walks of the family and visitors; nor can the party claim con- 
pensation for vibration of the ground caused by the use of the road, 
the statute only extending to damages caused by the construction of 
the works.2 In England, where the statute provides for damages to 
lands injuriously affected, the owner of a house none of whose lands 
have been taken for the purposes of the railway, can recover 
compensation for injury to the house caused by vibration, smoke, 


Bangor, &. R. R. Co. r. McComb, 60 Me. 
290 ; Pacific R. R. Co. v. Chrystal, 25 
Mo. 544; Atchison, &. RK. R. Co. ». 
Blackshire, 10 Kan. 477; Newby v. 
Platte Co., 25 Mo. 258; Buchanan v. C. C. 
& D.R. R. Co., 46 Iowa, 866; Cleveland, 
&c. R. R. Co. v. Ball, 5 Ohio St. 568. 
Sometimes the mode in which the line of 
the railroad cuts the tract does peculiar 
damage, as for example, where it cuts 
obliquely instead of at right angles, and 
this is an element of damage. St. Joseph 
& Denver City R. R. Co, v. Orr, 8 Kan, 
419. In such a case the owner is entitled 
to special damage for the special iujury. 
And where a party owned a whole quarter- 
section of land, one forty of which only 
was traversed by the railroad, it was held 
that he was entitled to recover damages 
for the effect of the appropriation on the 
whole quarter-section, and not on the one 
forty merely. Bigelow & West Wiscon- 
sin R,R.Co., 27 Wis, 478. In estimat- 
ing the injury done to the tract the jury 
are not confined fo a consideration of the 
use lo which it is then applied by the owner. 
They may consider every circumstance, 
present or future, which affects its present 
value. Montmorency Gravel Road Co. ». 
Stockton, 43 Ind, 328; Mississippi River 
Bridge Co. v. King, 58 Mo. 491, includ- 
ing the character, situation, present and 
probable use of the tract. Bangor and 


Piscataquis RK. R. Co. v. McComb, 60 
Me. 290. If it is peculiarly fitted for 
building purposes, a plan with prospective 
streets laid down thereon, showing the 
peculiar damage done by the railroad, is 
admissible in evidence. Cincinnati & 
Springfield R. R. Co. v. Longworth, 30 
Ohio St. 108. The proper method’ of 
computing the damage is to estimate the 
difference in market value before and af- 
ter the taking. Bangor & Piscatayuis 
R. R. Co. v. McComb, 60 Me. 200; Ed- 
mands v. City of Boston, 108 Mass. 535 ; 
Somerville & Eastern R. R. Co. v. Douglity, 
22. N. J, L. 495 ; Watson v, Pittsburgh & 
Connellsville R. R. Co., 87 Penn. St. 469 ; 
In re Utica, Chenango, &. R. R. Co. 56 
Barb. (N. Y.) 456; Charleston, &c. R. R. 
Co. v. Blake, 12 Rich. (8S. C.) 634 ; Green- 
ville, &c. R. R. Co. v. Partlow, 5 id. 528; 
Galena, &. R. R. Co. v. Birbeck, 70 lll. 
208 ; Chicago, &. R. R. Co. v. Hall, 90 
Ill. 42; Milwaukee, &&. R. R. Co. v. Eble, 
4 Chand. (Wis.) 72; Snyder v. Western 
Union R. R, Co., 25 Wis. 60; Driver ¢. 
Western Union R. R. Co., 82 Wis. 569; 
Bigelow v. West Wisconsin R. R. Co., 27 
Wia. 478. 

1 Patten v. Northern Central R. R. Co., 
$3 Penn. St. 426. 

® Regina v. Southeastern Rv. Co., 29 
L. T. 124; Penny, tn re, 7 El. & Bl. 660. 
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and noise, in running locomotives with trains in the ordinary man- 
ner after the construction of the railway.) But he cannot claim 
damage in respect of lands being injuriously affected by reason of 
their track crossing a public highway near his dwelling upon a level, 
the highway being the principal approach to his grounds? 

The owner of a tavern, none of whose land is taken by the rail- 
way, is entitled to compensation for the diversion of the highway 
from his premises, and for prospective profits from unfinished 
houses. Neither sentiment nor fancy is to be considered, and the 
actual value ‘of the land, independent of any estimate placed upon 
it by the owner, or his attachment thereto, or the associations 
connected therewith, is the true measure of compensation The 
circumstance that the owner does not wish to sell is not to be con- 
sidered,® but the circumstance that the land taken affords the only 
route by which the company can make 8 connection with other rail- 
ways terminating at that point, is proper to be considered® The 
diversion of trade from one locality to another caused by the erec- 
tion of any public improvement is of a speculative and consequen- 
tial character, and not proper to be considered as an element of 
damage ;7 nor can anything be recovered for an injury to the good- 
will of a business.® 

In Pennsylvania, where the charter of a railroad company pro- 
vided that the viewers should award compensation to those whose 
land was taken “for the damages done or likely to be done, or that 
have been or may be sustained,” it was held that such remote and 
contingent future damage as accidental fire from locomotives was 
not intended to be estimated or paid for. The phrase “ damages 
likely to be done” provides for any damage, direct or consequential, 
but does not imply that which is speculative and imaginary. Rail- 
road companies are liable at common law for the damages done by 


1 Brand v. Hammersmith & City Ry. 
Co., L. R. 2 Q, B. 223. 

4 Caledonian Ry. Co. v. Ogilvy, 29 
Eng. L. & Eq. 22. 

§ Chamberlain vr. West End Ry. Co. 
&c, 11 Week. Rep. 472. 

* Tufts o. Charlestown, 4 Gray (Maas. ), 
537; Somerville, &c. R. R. Co. v. Doughty, 
22. N, J. L. 495; Giesy v. Cincinnati, &c. 
R. R. Co., 4 Ohio St. 308; Elizabeth, &o. 
R. R. Co. » Helm, 8 Bush (Ky.), 681; 
Searle v, Lackawanna, &. BR. R. Co., 38 
Penn. St. 57. 


5 [Jenderson, &. R. R. Co. v. Dicken- 
son, 17 B. Mon. (Ky.) 178. 

6 Brisbane . St. Paul, &. R. R. Co., 
23 Minn. 114. 

T Selma R. R. Co, v. Camp, 45 Ga. 186; 
Thompson v. Androscoggin Improvement 
Co., 54 N.H. 545; Boston, &, R. R. 
Co. v. Old Colony R. R. Co., 12 Cush. 
(Mass.) 605; Mount Washington Road, 
86 N. H. 184. 

8 Edmands v. Boston, 108 Mass. 585. 
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fire occasioned by the negligent management of their locomotive en- 
gines; and for the risk of such damage, no compensation can be 
allowed at the taking of the land for the construction of the road.! 
But according to the weight of authority, the increased danger 
of fire, from locomotives? and the increased cost of insurance, and 
the decreased rental value of the remaining premises resulting from 
the proper and prudent operation of the road, are proper elements of 
damages,® aud are not speculative or remote, within the rule exclud- 
ing that class of damages from estimation, as the increase in the 
cost of insurance diminishes the value of the property to the extent 
of such increase ;4 aud it has been held that the evidence of the sec- 
retary of an insurance company, that his company had declined the 


risk on account of the increased danger from fire, is competent.® 
The damages are to be assessed in view of the uses to which the 
land may be put, and not necessarily in view of its present use, or 


productive value to the owner® 


1 Sunbury & Erie R. R. Co. v. Hum- 
mell, 27 Penn. St. 99 ; Lehigh Valley R. R. 
Co. v. Lazarus, 28 Penn. St. 203. But see 
Wilmington, &c. R. R, Co, v. Stauffer, 60 
Penn. St. 374, where such damages are 
held proper elements to be considered. 

2 Swinney ». Fort Wayne, &. R.R. Co., 
59 Ind. 205; Curtis v. St. Paul, &. BR. R. 
Co., 20 Minn. 28; Colville v. St. Paul, &c. 
R. R. Co., 19 Minn. 283 ; Bloomfield, &. 
Gas L. Co. v, Calkins, 1 T. & C.(N. Y.) 
549; Philadelphia, &c. R. R. Co. v. Yeoiser, 
8 Penn. St, 366 ; Snyder v. Western Union 
R. R. Co., 25 Wis. 60; Somerville, &c. 
R. R. Co. v, Doughty, 22 N. J. L. 495; 
Oregon, &c. R. R. Co. ». Barlow, 3 Oregon, 
311; Lafayette, &c. R. R. Co. v. Murdock, 
68 Ind. 137; St. Louis, &&. R.R. Co. o. 
Teters, 68 Il]. 144; Jones v. Chicago, &. 
R. R. Co., 68 Ml. 144; Small v. Chicago, 
&. R. R. Co., 50 Iowa, 888 ; Proprietors 
of Locka, &c. », Nashua & Lowell R. R. 
Co., 10 Cush. ( Mass.) 885. 

* Atlantic & Great Western R. R. Co. »v. 
Robbins, 35 Ohio St. 581. See Patten ». 
Northern Central R. R. Co., 33 Penn. St. 
426, where it was held that the prohable 
increased cost of insurance was too remote 
to be considered as an element of damage ; 
and see Wilmington, &v. R. R. Co. v. Stauf- 
fer, 60 Penn. St. 374, where increase in 
the cost of insurance is held to be a proper 
element of damages. 


The question is, what is its value 


« Bangor, &c. R. R. Go. v. McComb, 60 
Me. 290; Keithsburgh R. R. Co. e. Henry, 
79 Ill. 290; Pierce o. Worcester, &c. R. R. 
Co., 105 Mass. 199; Somerville, &c. R. R. 
Co. v. Doughty, 22 N. J. L. 495; Adden 
v. White Mountain R.R. Co., 55 N. H. 
418; Matter of Utica, &c. R. R. Co., 56 
Barb. (N. Y.) 456; Wilmington, &c. R. R. 
Co. v. Stauffer, ante ; Curtis». St. Paul, &. 
‘BR. R. Co., 20 Minn. 28; Oregon R. R. Co. 
v. Barlow, 8 Oregon, 811; Jz re Slack- 
port, &. Ry. Co., 33 L. J. Q. B. 261. 
But see Rademacher v. Milwaukee R. R. 
Co., 41 Iowa, 297; Fleming v. Chicago, &. 
R. R. Co., 84 Iowa, $53; Lehigh Valley 
R. R. Co. v. Lazarus, 28 Penn. St. 203, 
where increase in rates of insurance is held 
not to be an element of damage in such 
cases. 

5 Webber v. Western R. R. Co., 2 Met. 
(Mass.) 147. 

6 Haslam v. Galena, &. R. R. Co., 64 
Ill. 353; Burt v. Wigglesworth, 117 Mass. 
$02; Dorlan v. East Brandywine, &. R. R. 
Co,, 46 Penn, St. 520; Mississippi River 
Bridge v. Ring, 58 Mo. 491; Regina v. 
Brown, 86 L. J. Q. B. $22. Evidence of 
an offer made for land is inadmissible to 
prove its value. Such testimony is easily 
manufactured. It is warranted neither on 
principle nor on authority, and is too dan- 
gerous to he tolerated. St. Joseph, &c. 
R. R. Co. . Orr, 8 Kan. 419. In estimat- 
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for the uses to which meu of ordinary prudence and business sagacity 


would devote it, if it was their own?? 


But no prospective value 


can be considered, — as, what the land would be worth if buildings of 
a certain class were erected upon it ;* or in the case of timber land, 
what its value would be if cleared up and converted into tillable- 


land? 


ing location damages, the sheriff’s jury 
may consider as elements thereof the value 
of the land taken ; the disfigurement of the 
remainder of the lot by the strip taken, 
and the use made of it; the character, 
situation, present and probable use of the 
remainder of the lot ; the distance of the 
owner's buildings from the location ; and 
all inconveniences from the noise of whistles 
and bells, rattling of trains, jarring of the 
ground, and from smoke, so far as arising 
from the legal use of the strip taken, ex- 
cluding all commou and indirect damages. 
Bangor, &c. R. R. Co. ». McComb, 60 Me. 
290. And consideration should be had of 
the depreciation of dependent or adjoining 
property not condemned, as well as the 
value of property actually taken. Matter 
of Poughkeepsie, &. R. R. Co., 63 Barb. 
(N. Y.) 151. And the alleged loss of the 
beneficial enjoyment of a spring thereon is 
a proper subject for the consideration of 
the jury. Peoria, &. R. R. Co. v. Bryant, 
57 Dl. 478. All injuries which are appre- 
ciahle, and result to the owner of land from 
the construction of a railroad thereover, 
are legitimate subjects in the estimation of 
damages, in a proceeding for condemning 
the right of way. Where, by reason of 
embankments thrown up for the road, 
ditching of the adjacent land becomes 
necessary, the expense thereof is a proper 
element to be considered in ansessing the 
damages ; but cattle-guards under the track 
are not such an element, because they are 
an obstruction to the free use of the right 
of way. The mode of the assessment is 
immaterial, so that the damages are as- 
sessed fairly aud traly. St. Louis, Van- 
dalia, & T. H. RB. R. Co. v. Mollet, 59 Ill. 
235. 
1 Dwight v. Hampden, 11 Cush. (Mass.) 
201; Shenango, &c. R. R. Co. v. Braham, 
79 Penn. St. 447. The true test as to the 
damages to be paid for land taken is its 
market value, but in estimating the dam- 


If a surplus water-power is taken, it should be valued at its 


ages reference may be had, not merely to 
the uses to which the land is actually ap- 
plied, but its capabilities, so fur as they 
add to its market value, may also be taken 
into consideration. If the land has a 
mine under its surface, that fact may be 
considered if the mine adds to the market 
value of the land, even though said mine 
has never been used. So of a water-power, 
even though it has never been utilized. 
Haslam v, Galena & Southern Wisconsin 
R. R. Co., 64 Ill. 858. The damage done 
to a mill shoal, by taking land for railway 
usea, should be established by showing the 
actual value at the time of the taking, 
and then showing how much it is dimin- 
ished by the location of the railway. 
Selma, Rome, & Dalton R. R. Co. v. Keith, 
53 Ga. 178. 

® Burt v. Wigylesworth, ante. 

8 Rider w. Striker, 68 N. Y. 186. In 
a Massachusetts case it appeared that there 
was upon the petitioner’s remaining land 
chestnut timber suitable for ties. The re- 
spondent offered evidence that there would 
be a greater demand for such ties in the 
vicinity by reason of the construction of 
the railway; and also offered evidence “‘ of 
a convenient place of delivery at a new 
depot of said railroad.” There was evi- 
dence of a station of another line more ac- 
cessible from the petitioner's woodland by 
the distance of one third of a mile. The 
evidence offered was rejected. It was held 
that the respondent had no ground of ex- 
ception, Childs» New Haven & North- 
ampton Co., 183 Mass. 253, Where a town- 
plat, not executed pursuant to the statute, 
is used to show the intention to dedicate to 
public use certain lands appearing on it, 
and other evidence of acta, declarations, 
and circumstances — some tending to prove, 
and others to disprove, the existence of 
such an intention— is given, it is not for 
the court to determines the force and effect 
of the plat, but the whole question should 
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A farm should ordinarily be 


valued as a farm; but instances might occur where from its prox- 
imity to a large and growing town or city, it might be proper to 
place a value upon the land for the purposes of building-lots, and it 
‘may be shown that the land is in demand for such purposes. So it 


be left to the jury. Downer v. St. Paul & 
Chicago R, R. Co., 23 Minn. 271. A wit- 
ness who had testified fully as to the actual 
value of a block of ground both before and 
after the taking, was asked whut 4 particu- 
lar front of the block was worth before the 
road was constructed. It was held that 
there was no error in excluding the ques- 
tion. Diedrich v. Northwestern Union 
R. BR. Co., 47 Wis. 662. So where the 
question on trial was the market value of 
two lots with a dwelling-house and other 
improvements thereon, in the city of Co- 
lumbus, on March 30, 1880, it was held 
that testimony that on April 10, 1877, the 
said lots were bought by D., at administra- 
tor’s sale, for seventy-five cents each, was 
erroneously admitted. Dietrichs v, Lin- 
coln & Northwestern R. R. Co., 12 Neb. 
225. Upon an issue as to the value of real 
estate, evidence is not admissible to prove 
what other property in the vicinity has 
been offered at. Lehmicke ». St. Paul, 
Stillwater, & Taylor's Falls R. R. Co., 19 
Minn. 464. A witness was properly al- 
lowed to be asked what another portion of 
the property was valuable for, and to an- 
swer that it would be valuable for building 
and residence purposes. Colvill ». St. Paul 
& Chicago R. R. Co., 19 Minn. 288. But 
proof of the value of the land to the rail- 
way company is not admissible. Selma, 
&c. R. R. Co. v, Keith, 53 Ga. 178. Ona 
trial before a jury on appeal, there is no 
inflexible rule which limits the period over 
which inquiry may be extended as to the 
market value of the lands taken. How 
long anterior or subsequent to the first ap- 
praisement the investigution may be carried 
must be left in a great measure to the sound 
discretion of the court. Montclair R. R. 
Co. v. Benson, 36 N. J. L. 567. The re- 
spondent being called as a witness in his 
own behalf was asked: ‘‘ What was the 
farm worth at the time of the commence- 
ment of these proceedings in 1870, without 
the railroad being upon the farm, and what 
was its value at that time with the railroad 


upon the farn?” It was held proper. 
St. Paul & Sioux City R. R. Co.v. Murphy, 
19 Minn. 500; Colvill ». St. Paul, &. 
R. R. Co., 19 Minn. 283. Where, on ap- 
peal, the jury, under charge of au officer, 
examined the premises, it was held to be 
error to instruct the jury that the testi- 
mony bearing upon the subject in coutro- 
versy, and such reasonable deductious as 
were legitimately to be drawn from it, in 
connection with such facts as presented 
themselves in viewing the premises, con- 
stituted the only proper basis on which to 
reat their verdict. 1 is impossible to know 
what facts might present themselves to the 
jury upon the view of the premises. Pitts- 
burg, Ft. Wayne, &. R. R. Co, v. Swinney, 
59 Ind. 100. In a Massachusetts case, 
upon the assessment of damages it ap- 
peared that the estate out of which the 
land was taken was a farm, and that the 
land taken was on the bank of a river. 
The bill of exceptions stated that a farmer 
who had lived many years in the vicinity, 
and had known of sales of land in the 
neighborhood, and was allowed without 
objection to testify as to the value of the 
land taken, and of the inconvenience re- 
sulting to a farmer from being deprived of 
acceas to the river, was asked what, in his 
opinion, was the damage to the remainder 
of the farm by the loss of the river bank, 
which was excluded; that the petitioner 
also claimed damages by reason of being 
excluded from the river bank for the pur- 
poses of fishing, and from a fishing-ground, 
but that it did not appear that the witness 
had any special or superior knowledge on 
the subject inquired about; and that other 
witnesses for the petitioner testified to the 
value of the river bank as affording facili- 
ties for fishing. It was held that the bill 
of exceptions disclosed no error in the ex- 
clusion of the testimony. Boston & Maine 
R. R. Co. v. Montgomery, 119 Maas. 114. 

1 Dorlan v, East Brandywine R. R. Co., 
46 Penn. St. 820; Selma, &c. R. RB. Co. », 
Keith, 58 Ga. 178. 
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may be shown that the land is in demand for the purpose of erecting 
shops.’ If the land has been sought for certain specific purposes 
within a recent period, or if within a short time the owner has had a 
bond fide offer for the land, these might undoubtedly be shown as 
bearing upon the question of value. So it may be shown that there 
are quarries upon, or minerals in the land, which give it a special 
value? If the land is adapted to the building of wharves, or any 
special purpose which increases its value, these facts may be shown; 
but unless there is a fair probability that they would be required for 
that purpose, such evidence would have but little weight upon the 
question of actual value. A farm situated at a considerable distance 
from a town or city, where there is no reasonable likelihood that it 
would for a great many years, if ever, be sought for building purposes, 
would derive no increased value from the circumstance that it had 
been divided into building-lots. In order to derive any added value 
from such a circumstance, it must not only appear that the land is 
desirable for that purpose, but also that there is a reasonable proba- 
bility that it will soon be sought for such purposes. Neither is it 
competent for the company to show, to reduce the damages, what its 
value would be if it was devoted to a certain purpose, —as, what a 
factory would be worth if converted into a tenement house? or what 
premises would be worth if devoted to the pork-packing business,‘ or 
otherwise improved.® If the use of the premises is restricted to 
certain purposes by covenants running with the land, of course its 
value for such purposes only can be considered.® 

Not only the abstract value of the land taken is to be estimated, 
but compensation should also be given for the damages arising from 
the severance of the part taken from the remainder of the Jand, and 
for the loss of value caused by the appropriation for the special use 


for which it is taken,’ and for 


1 Whitney v. Boston, 98 Mass. 312. 

2 Haslam v. Galena, &c. R. R. Co., 64 
iil. 353. 

® New Britain v. Sargent, 42 Conn. 187. 

4 Selma, &c. R. R. Co. v. Keith, 58 Ga. 
178. 

& Fleming 0. Chicago, &c. R. BR. Co., 84 
Towa, 853. 

3 Matter of Albany 8t. 11 Wend. 
(N. Y.) 149; First Parish ». Middlesex, 7 
Gray (Masa.), 106. 

1 Cleveland & Pittsburgh BR. R. Co. v. 
Ball, 6 Ohio St. 568. Statutory provisions 


the difficulty and inconvenience 


for the assessment of damages occasioned 
to a jand-owner by the taking of land fora 
railroad extend to the injury occasioned 
by the interruption of the proprietor's pas- 
sage from one part of his land to another, 
as well as to any other injury which may be 
caused by the construction and use of the 
road ; and when such damages as may be 
anticipated from its future construction, if 
it has not been made, aro assessed, they 
are made up of the whole injury done or 
expected to be done, including not only 
the loss of the use of the land produced by 
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arising in getting to and from the several parts, the expense of addi- 
tional fences and all other injuries not of a remote or speculative 


the road, but the probable expense of 
fences and the diminution of the value of 
the land by a separation from each other 
of different parts. Magon v. Kennebec & 
Portlund R.R. Co., 31 Me. 215. Where 
the words of a railway company's act are 
capable of two interpretations, but the 
general intent of the legislature is com- 
plete indemnification to the party whose 
land is taken by the company, the court 
will incline to that construction of the 
words which will make them consistent 
with the general intent. Eton College, ex 
porte, 15 Jur. 45. The jury are to take 
into consideration the injury to the lands 
not taken, to the owner’s dwelling-house 
on the estate, the subjection of his family 
to danger, his buildings to risk of fire, the 
inconvenience caused by embaukments and 
excavations, and deterioration of his lands 
for agricultural purposes or for building- 
lots. Somerville & Easton R. R. Co. 0. 
Doughty, 22 N. J. L. 495. But they 
cannot take into account damages to any 
other land than that which forms a part of 
the tract taken. St. Louis, &e. R. R. Co. 
v. Brown, 58 lil. 61; Bangor, &. R. R. Co. 
v. McComb, 60 Me. 290; New York Central, 
&c. R. R. Co., 6 Hun (N. Y.), 144. The 
amount paid as compensation for land taken 
and for injury to the remaining estate, in 
pursuance of an award, covers all damage, 
known or contingent, by the construction of 
the railway on the lands purchased, and all 
other damage from the construction of the 
railway at other places, which is apparent 
and capable of being ascertained and esti- 
mated when the compensation is awarded ; 
but it does not include any contingent and 
possible damage which may arise after- 
wards by the works of the company at 
other places, which cannot be foreseen by 
the arbitrator. Lawrence v. Northern Ry. 
Co., 16 Q. B. 643; Hatch v. Vt. Central 
R. R. Co., 25 Vt. 49; Clark v. Birmingham, 
&c. Bridge Co., 41 Penn. St. 147; Stetson », 
Chicago, &. R. R.Co., 75111. 74; Struthers 
v. Dunkirk, &. R. R.Co., 87 Penn. 8t. 82; 
Bradley v. New York & New Haven R. R. 
Co., 21 Conn. 294; Thompeon v. Andro- 
ecoggin R. R.Co., 54 N. H. 545; 58 id. 108; 
Gould v, Hudson River R. R. Co., 6 N. Y. 


522; Whittier v. Portland, &. R. R. Co., 
88 Me. 26; Bellinger v. N. Y. Ceutral 
R. R. Co., 28 N. Y. 42; Carter v. Albany, 
43 N, Y. 899. Where the waters on cer- 
tain lowlands were flowed back upon the 
plaintiff’s land, by reason of insufficient 
openings in a railway constructed across 
such lowlands, it was held that the com- 
pany were liable to make good the dam- 
ages sustained by plaintiff, although no 
statute required them to make the open- 
ings, and they could not be compelled to 
do so by writ of mandamus. Lawrence v. 
Great Northern Ry. Co., 16 Q. B. 643. 
In estimating the ‘loss or damage” occa- 
sioned bya railroad conipany whose charter 
requires compensation to be paid for dam- 
ages and benefits, in taking the right of 
way, the jury may estimate the value of 
the land taken by the company; the de- 
terioration of the parcels isolated ; the al- 
teration of arrangement required about the 
homestead; the loss of time and expendi- 
tures caused by any increase of care or dis- 
tance which had been occasioned; and the 
injury to the value of the place as a stand 
for a public house, a mill, store, factory, 
or any purpose to which the land is devoted 
at the time of its taking. If the land is 
used for the purposes of a dwelling, its de- 
terioration in value for that purpose, by 
reason of the dust, noise, and vibration 
from the trains, the smoke and cinders 
from the engine, is to be considered in esti- 
mating the damages. White v. Charlotte 
& South Carolina R. R. Co., 6 Rich. 
(S. C.) L. 47. Where the arbitrators ap- 
poiuted to assess damages for land taken 
by a railroad are required to take into con- 
sideration the advantages to be derived by 
the owner, such damages must be assessed 
as are the direct and immediate conseqnence 
of the road to the whole tract through which 
it passes. The exclusive appropriation of 
a part, the inconvenience arising from a 
division of the property, or from increased 
difficulty of access, and the cost of addi- 
tional necessary fenving, are alike the direct 
and immediate result of such construction. 
Watson v. Pittsburgh & Connellsville R. R. 
Co., 87 Penn. St. 469, The market value 
of the land taken is the proper standard 
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eharacter.! Not only is damage for the severance to be given, but 
also, in a case where justice demands it, the land-owuer is entitled to 


to be adopted. In addition to this, the 
jury may allow for the disadvantages to 
the land from the manner in which it may 
be cut by the road as projected or con- 
structed. This is always done, unless the 
advantages to the whole property outweigh 
it; im such case the amount of the prepon- 
derating advantages will stand against the 
value of the property taken, or other spe- 
eificinjury done. East Pennsylvania R. R. 
Co. vo. Hottenstine, 47 Penn. St. 28. Evi- 
dence is also admissible, in such a proceed- 
ing, as to what the property would have 
sold for before and after the road was made 
and in successful operation; and such dif- 
ference in value is a measure of damages. 
On the trial of an appeal from the award 
of damages by appraisers for land taken by 
a railroad company in the construction of 
their road, evidence of the price paid or 
amount received for land in the neighbor- 
hood, in particular instances, is inadmie- 
sible; the only proper test is the opinion of 
Witnesses as to the valne of the land taken, 
in view of its location and productiveness, 
or other uses, not speculative, or its market 
value, or the general selling price of land 
in the neighborhood. East Pennsylvania 
R. R. Co. v. Hiester, 40 Penn. St. 58. 
But see Shattuck v. Stoneham Branch 
R. R Co., 6 Allen (Mass.), 115. The 
opinions of witnesses, in regard to the ex- 
tent of damages which a land-owner will 
sustain by the appropriation of a part of 
his land for the construction of a railway 
over it, are not admissible ; but they may 
express their opinion of the value of the 
land. Atlantic & Great Western R. R. 
Co. v. Campbell, 4 Ohio 8t. 568; Cleveland 
& Pittsburgh R. R. Co. ». Ball, 6 Obio St. 
333. Where the law casts the duty of 
maintaining fences, crossings, &., upon 
the adjacent land-owner, the expense of 
doing so is an important consideration in 
estimating damages for the land taken; 
and this expense should be borne hy the 
company, in addition to paying the value 
of the land, for otherwise the land is taken 
without an equivalent. Quimby v. Ver- 
mont Central R. B. Co., 28 Vt. 887; Kyle 
». Auburn & Rochester R. R. Co., 2 Barb. 
Ch. (N. Y.) 489; Mazter of Rensselaer, &. 


R. R. Co., 4 Paige (N. Y.), 553; Mil- 
waukee, &c. R. R. Co. v, Eble, 4 Chand. 
(Wis.) 72; Evansville R. R, Co. v. Stringer, 
10 Ind. 651; Evansville, &. R. R. Co, v. 
Cochran, 10 Ind, 560; Evansville, &. 
R, R. Co. v, Fitzpatrick, 10 Ind. 210; 
Plank-Road Co, v, Ramage, 20 Penn. St, 
95; Sacramento Valley R. R. Co. v. Moffatt, 
6 Cal. 74. When suitable crossings over 
ita road between the different parts of an 
owner's land are made by the company, 
the jury, in assessing land damages, should 
not allow the expense of making crossings 
to the land-owner. March »v. Portsmouth 
& Concord R. R. Co., 19 N. H. 872; Phila- 
delphia, &c. R. R. Co. v. Trimble, 4 Whart. 
(Penn.) 47, Ajury, in assessing damages, 
may allow the actual damages incident to 
taking the road, arising from inconvenience 
in crossing the railroad, and interference 
with crossings already established, which 
the land-owner has sustained, together with 
damages for the failure or neglect of the 
company to build the crossings as required 
by law, but not for making the crossings 
themselves, —the latter being a duty of the 
corporation. East Pennsylvania R. R. Co. 
v. Heister, 40 Penn. St. 53. 

! St. Louis, Arkansas, &c. R. R. Co. »v. 
Anderson, 86 Ark. 167: Galena, &c. R. KR. 
Co. v. Birbeck, 70 Ill. 208; Texas & Pacific 
R. R. Co. v. Durrett, 57 Tex. 48. If the 
effect is to make it more inconvenient and 
expensive to manage the remaining portion 
of the land, that is an element of damage 
to be considered, and witnesses acquainted 
with the land and the proper modes of car- 
rying it on may give their opinion as to 
the increased expense of carrying on the 
farm in consequence of the building of the 
road. Tucker v. Mass. Central R. R. Co., 
118 Mass. 546; Jones v. Chicago, &. R. h. 
Co., 68 Ill. 880; Peoria, Atlanta, &c. R. R. 
Co. v. Sawyer, 71 J}. 361; Page v. Chicago, 
&c. R.R. Co., 70 Til, 824; Eberhart 9, 
Chicago, &c. R. R. Co., 70 Il. 847; Shel- 
don v. Minneapolis & St. Louis R. R. Co., 
20 Minn. 818; St. Paul & Sioux City R. R. 
Co. v. Murphy, 19 Minn. 500; Kansas 
City, &. Co. © Merrill, 25 Kan. 421; 
Parks ». Wisconsin Central R. R. Co., 33 
Wis. 418; Hartshorn v. Burlington, Cedar 
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have damages allowed him for destroying the symmetry of his fields 
or lots; and the amount awarded for this should be the deterioration 


Rapids, &c. R. R. Co., 52 Iowa, 613; 
Atchison, &c. R. R. Co. ». Gough, 29 Kan. 
94; Keithsbury, &c. RK. R. Co. ». Henry, 
79 fll. 290; Wilmes ». Minneapolis, &. 
R.R. Co., 29 Minn. 242; Michigan Air 
Line R. R. Co. v. Barnes, 44 Mich. 222; 
Miss. Riv. Bridge Co. v. Ring, 58 Mo. 491; 
Union R. KR. Co. v. Moore, 80 Ind. 458. 
The expense of building fences should be 
given when the statute makes no provision 
for their being built by the railroad com- 
pany. Milwaukee, &c. R. R. Co. v. Eble, 
4 Chand. (Wis.) 72; Winona, &&. R. R. 
Co, v. Denman, 10 Minn. 257. Damages 
for cutting off acceas to streets, are to be 
considered. Little Miami, &. R. R. Co. 
e. Naylor, 2 Ohio St. 236. If a railroad 
corporation takes by the right of eminent 
domain « part of a lot of flats, and thereby 
cuts off access from tide-water to the re- 
maining portion, the value of such access 
is an element proper to be considered by 
the jury in estimating the injury to the 
land-owner ; but not the possibility that 
the corporation might be willing to allow 
spur tracks to be built on the remaining 
flats for the purpose of filling the same, or 
for purposes of business. Drury v, Mid- 
land R. R. Co., 127 Mass. 5671. Ina pro- 
veeding by a railroad company for the 
condeinnation of land fora right of way 
across the defendant’s farm, it was held 
that the fact that the railroad separates 
the wood, water, and timber from the bal- 
ance of the farm, the inconvenience to the 
owner from the perpetual use of the track 
for moving trains, danger to stock kept on 
the farm, etc., might be considered, as ele- 
ments of damage, as well as the actual 
increase or decrease in the market value of 
the farm ; and where a railroad company 
has located and is operating its road over 
land, without condemnation thereof or 
otherwise acquiring the right of way, a 
purchaser at a judicial sale of land in 
which that part covered by the right of 
way is included, is, in subsequent con- 
demnation proceedings, entitled to com- 
pensation for the land taken for the right 
of way, and damages for injury to the re- 
mainder. He is also entitled to the benefit 
of any increase in the value of the land 


between the time of the tortious taking 
and the time of the condemnation. Chi- 
cago & Iowa R. R. Co. v. Hopkins, 90 IIL. 
$16. Where a railroad company, in con- 
structing a second track on its right of 
way over the plaintiffs farm, obstructed 
the prior drainage under the first track, so 
as to dam up and flow the water hack on 
the farm, thereby reudering a considerable 
portion of it useless for cultivation, it was 
held that it was proper to instruct the 
jury that, in estimating the damages, they 
might consider the value of the land at 
the time the injury occurred, the decrease 
in value, and the damage to crops in con- 
sequence of the overflow, or the increased 
expense occasioned thereby in harvesting 
the same; but that it wag erroneous to 
further instruct the jury that they might 
allow damages for the inconvenience of 
having one part of the farm separated from 
the other by the overflow, the damages 
occasioned by such overflow to the portion 
not overflowed, and the necessary expense, 
if any, which the plaintiff sustained in the 
construction of necessary roads and bridges 
iu consequence of such overflow, and upon 
the whole case that they were to give the 
plaintiff such damages as they believed, 
from the evidence, he had sustained. Chi- 
cago, Rock Island, &c. R. R. Co. v, Carey, 
90 Il. 514. The fact that a railway com- 
pany appropriated a right of way over a 
fill or embankment, between the mainland 
and a crib which the plaintiff was not 
authorized to erect, would not deprive him 
of the right to damages for the right of 
way 80 appropriated. In such case, the 
damages to the entire property used in the 
plaintiff's business of sawing, planing, &c., 
may be considered, although a street runs 
through the same. Renwick v. D. & N. 
W.R. R. Co., 49 Iowa, 664. In estimat- 
ing the damages to land by the locating 
ofa railroad through it, the plaintiff may 
show the depreciation in value of his 
whole farm, without regard to the govern- 
mental subdivisions into which it is sub. 
divided ; he may also show all the incon- 
veniences directly caused by the road, 
which tend to show a depreciation in the 
market value of the land. orn @ 
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in value which the change in the shape of the farm or lots produces.? 
The manner in which the land is cut, and all the surrounding circum- 
stances should be considered, and evidence is admissible to show how 
the road affected the whole lot of which only a small portion is 
taken,? and such damages should be considered, although largely 
conjectural? Where a tract of five acres was cut off from the body 
of the plaintiff’s farm, it was held that the value of the five acres 
might be considered, and that it was the duty of the jury to consider 
the value of the component parts ;* and the fact that when the road 
is built, suitable provision is made for the owner to cross and re- 
cross the location from one part to the other, and for the drainage of 


B., C. R., & N. R. Co., 52 Towa, 613. 
A street-railway track may be lawfully 
authorized in a city street without com- 
pensating adjacent owners, but a steam- 
tailroad cannot, and where one is 80 built 
without making compensation, an adjoin- 
ing owner, who owns the soil of such street, 
may recover damages for the consequent 
injury to the freehold; one not owning 
sach soil can recover only for such dam- 
ages as he can prove arising from euch 
misconduct of the company as constitutes 
a nuisance. Grand Rapids & Ind K. R. 
Co, v. Heisel, 88 Mich. 62. In assessing 
damages for railroad purposes, work 
already done by the company upon the 
land cannot be regarded as part of the 
realty, for the purpose of increasing 
the damages. Morgan's Appeal, 89 Mich. 
675. Where certain land on the Potomac 
River, leased for a fishery for a term of 
years, was taken by a railroad company, 
the lessee’s buildings pulled down, and his 
fish-berth obstructed, it was held that the 
assessment and payment of damages into 
court by the company upon the condemna- 
tion proceeding did not preclude him from 
tecovering damages for the injury. Alex- 
andria & Fredericksburg R. R. Co. v. 
Faunce, 31 Gratt. (Va.) 761. So it is 
liable for damages to crops resulting from 
an embankment causing an overflow. 
Houston & Texas Central R. R Co. ». 
Knapp, 51 Tex. 592. A railroad company 
had the right to take land for a right of 
way, not exceeding 100 feet in width; it 
entered certain land, without instituting 
any proceedings, and built its road. Jn an 
action of trespass brought by the owner of 
TOL, IL — 18 


the land, it was held that if the jary 
found that the company had used the 
land as far as 50 feet from the centre of 
its track at any point on one side, they 
might regard it as en election to take the 
50 feet on both sides for the entire length, 
and give damages accordingly. Duck 
River Valley, &c. R. R. Co. v. Cochrane, 
8 Lea (Tenn.), 478. Where a railroad 
company so lays its track as to perma- 
nently obstruct access to an adjoining lot, 
the owner thereof may recover damages 
for the permanent injury to his lot. Cen- 
tral Branch Union Pacific R. R. Co. 
Twine, 23 Kan. 585. Where a railroad 
company occupies a public highway for 
its track, withont appropriating or other- 
wise acquiring the right to do eo, an owner 
of abutting lands, having the fee in the 
lands covered hy the highway, may pro- 
ceed, under 69 Ohio L. 95, § 21, to compel 
the company to appropriate the right of 
way for its rosd. Lawrence R. R. Co. ov. 
Williams, 35 Ohio St. 168. In an action 
for an injury to abutting property by rea- 
son of the construction of a railroad on a 
public street or highway, the plaintiff's 
title may be established by proof of adverse 

ion. Lawrence R. R. Co, v. Cobb, 
$5 Ohio St. 94. 

1 Plank-Road Co. ». Ramage, 20 Penn. 
St. 95. 

2 Dreher v. Iowa, &c. R. R. Co., 59 
Iowa, 599; Brooks v. Davenport & St. 
Paul R. R. Co., 87 id. 99. 

% McReynolds v. Baltimore & Ohio 
R. R. Co., 106 JI}, 152. 

4 Harrison o, Iowa Midland R. RB. Co., 
36 Iowa, 328, 
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the part of the land which is severed, and that he accepts the same 
and uses it with an understanding between himself and the company 
that he has the right to do so, is held not to be admissible in reduc- 
tion of his damages.! But it has been held that, even though the 
company has an absolute right, by the erection of high fences, ete., 
to prevent the passage of a land-owner across its road, to the differ- 
ent parts of his estate, yet he cannot rely upon such anticipated 
obstruction as a ground of damages against the company.” 

The value of land for farm use is a proper subject of inquiry,* and 
in an action to recover for a right of way through a farm it was held 
that a question put to a witness as follows was not erroneous: 
“How much less in value was the farm immediately after taking 
the land for a right of way, and in consequence thereof, than it was 
immediately before, — not taking into account any supposed benefits 
to result from the building of the road?”* The elements composing 


2 Old Colonv R. R. Co. ». Miller, 125 
Mass, 1. 

% Boston & Worcester R. R. Co. v. Old 
Colony RB. R. Co., 12 Cush. (Mass.) 605. 

® Michigan Air Line R. R. Co. »v. 
Barnes, 44 Mich. 222. 

4 Harrison v. Iowa Midland R. R. Co., 
86 lowa, 333; Brooks v. Davenport, &c. 
R. R. Co., 37 id. 99. The injury to the 
entire tract, out of which a part is taken, 
must be considered. Reisner v. Union 
Depot Co., 27 Kan. 382; Sheldon ». 
Minneapolis, &c. R. R, Co,, 29 Minn. 318. 
Thus, where a railway ran through one 
quarter-section of a stock farm of nine 
hundred and sixty acres, it was held that 
the damage to the tract as a whole should 
be considered. Kansas City, &c. R. R. 
Co, v. Merrill, 25 Kan. 421. So the 
plaintiff being the ownor of six forty-acre 
tracts lying in one body, over two of which 
the defendant's railway had been built, 
there was no error in permitting him to 
prove the diminution in value of the whole 
tract hy reason of such taking. Parks v. 
Wisconsin Central R. R. Co., 33 Wis. 413. 
Where a part of the respondent’s land lay 
north, and the rest, being an eighty-acre 
tract, lay south of a public road, running 
on a line between it and the rest, re- 
spondent testified that he bonght said 
eighty-acre tract in 1858 of K.; that K. 
occupied it as a separate farm, and had 
a farm-house on it; that the road was 


there when he bought it; that it was till- 
able, and had been cultivated by a tenant 
the last two years. The jury were in- 
structed that, for the purpose of assessing 
the respondent's damages, his farm must 
be considered as a unit, but what ruch 
unit includes the jury must determine ; 
that the petitioner contended that said 
eighty acres was a separate parcel of land, 
and not within the farm, and not to be 
considered in estimating the damages ; that 
this was a question for them ; if it was a 
part of the farm, they might consider the 
effect of the road upon respondent’s con- 
venience and safety in cultivating it from 
his dwelling, in connection with his other 
land constituting his farm, otherwise not; 
and this instruction was held to be proper. 
St. Paul & Sioux City R. R. Co. ». Murphy, 
19 Minn. 500. Where a farm, through 
which a railroad ran, consisted of two 
hundred and forty acres, and the petition 
for the condemnation of the right of way 
describes the road as running through 
both the quarter-section and the eighty- 
acre piece, the jury, in assessing damages, 
should consider the damage done to the 
whole farm by reason of the construction 
of the road. Keithsburg & Eastern R. R. 
Co. ¢. Henry, 79 Ill. 290. G. waa the 
owner of a contignous and compact farm 
of two hundred and forty acres. Inde- 
pendence creek ran in a curved and 
irregular line through the southwestern 
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the damages include not only the value of the land taken for the 
way, but also the injury to the remaining land which forms a part 


portion of the farm. This creek was the 
boundary line between Atchison and Doni- 
phan counties, and some sixty acres of the 
farm were in Atchison, and the balance in 
Doniphan, county. Proceedings were in- 
atituted in Doniphan county to condenn 
a right of way forthe A. & N. R. R. Co. 
through this farm. The right of way 
crossed the farm only in Doniphan county, 
and touched no part of the land in Atchi- 
son. The commissioners, in their report, 
fixed the value of the land taken, and also 
awarded damages to the balance of the 
farm as an entirety. The amount of this 
award was deposited by the railroad com- 
Pany with the treasurer of Doniphan 
county. On a trial of an appeal from this 
award to the district court of Doniphan 
eounty, it was held that such court did 
not err in permitting an inquiry us to the 
damages to the farm as a whole, including 
that part in Atchison county, and in ren- 
dering judgment for such damages. Atchi- 
son & Nebraska R.R. Co. v. Gough, 29 
Kan. 94. The injury should not be 
limited to the legal subdivisions of land 
traversed by the road, but the injury to 
the farm as a whole should be considered. 
Hartshorn ». Burlington, Cedar Rupids, 
& Northern R. R. Co., 52 lowa, 613. 
Thus, the plaintiff was the owner of one 
hundred and twenty acres of land consist- 
ing of three forties in line from east to 
west; the land was occupied and used 
by him as one farm, his residence being 
on the easterly forty. Defendant, having 
located its line of railway across the two 
westerly sections, instituted proceedings 
for condemnation. Jt was held that in 
awessing the compensation to be paid to 
the plaintiff, he is entitled to have the 
effect of the appropriation of the right of 
way across the two westerly forties upon 
the ensterly forty considered and taken 
into account, although the petition for the 
appointment of commissioners described 
the two westerly forties only. Wilmes v. 
Minneapolis, &. R. R. Co., 29 Minn. 
#42 In awarding damages to the owner 
ef land taken for a railroad, the exposure 
of his remaining land anid buildings to fire 
from the company’s engines is a proper 


element to be considered in making the 
estimate. The statute which imposes on 
railroad corporations an absolute liability 
for all damages caused by fires from their 
locomotives, does not necessarily preclude 
a recovery of anything for this cause ; but 
the question is, how much will the prop- 
erty be diminished in value by reason of 
such exposure, considering at the same 
time the indemnity provided by the statute? 
Adden v. White Mountains, N. H. BR. R. 
Co., 55 N. H. 418. Increased exposure to 
fire by the passage of a railroad track di- 
rectly through lands near where buildings 
are already erected may be considered by 
the jury in estimating the compensation 
due to the land-owner. An instruction is 
objectionable which tends to mislead the 
jury into the belief that they should take 
into consideration the injury to the prop- 
erty for farming purposes only. Colvill 
v. St. Paul & Chicago R. R. Co., 19 Minn, 
283. So, under the statutes of Indiana, 
danger from fire should be considered in 
the assessment of damages Swinney », 
Ft. Wayne, Muncie, & Cincinnati R. R. 
Co., 59 Ind. 205; Lafayette, Muncie, & 
Bloomington R. R. Co. « Murdock, 68 
Ind. 187. But in Iowa, evidence of the 
valne of the buildings and a grove, and 
the increased hazard from fire by reason 
of their proximity to the track, is im- 
proper. The increased danger of the 
destruction of buildings and the like by 
fire is too remote and contingent for legal 
inquiry. Lance v. Chicago, Milwaukee, 
& St. Paul R. R. Co., 57 Iowa, 636. If 
the effect of constructing a railway through 
a farm is to make it more inconvenient and 
expensive to cultivate and manage the 
remaining land of the owner, this isa 
proper element of damage for the consider. 
ation of the jury; and a witness who is 
acquainted with the land and knows the 
proper mode of cultivating it may give 
his opinion as to the increased expense to 
the owner in carrying on the farm arising 
from the location of the railway through 
it. Tucker v. Massachusetts Central R. R. 
Co., 118 Mass. 646. The value is to be 
assessed with reference to what it is worth 
for sale in view of the use to which it may 
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of the same tract ; and as important factors, the difficulty of commu- 
nication with the severed parts, and the inconvenient shape in which 
the remaining land is left, the cost of new fences and suitable farm 
crossings, — unless by statute the company is bound to build and 
maintain them, — as well as all other causes not of a remote or specu- 
lative character are to be considered? Where the company is by 
law required to build and maintain the fences, neither the expense 
of building or maintaining them should be considered, nor the fact 


be put, and not simply with reference to 
its productiveness to the owner iu the con- 
dition in which he has seen fit to leave it. 
Mississippi River Bridge Co. v. Ring, 58 
Mo, 491. 

1 Atchison & Nebraska R RB. Co. v. 
Gough, 29 Kan, 94. 

2 St. Louis, Arkansas & Texas R. R. 
Co. v. Anderson, 89 Ark. 167; Gulena & 
Southern Wisconsin R. R. Co. v. Birbeck, 
70 Ill. 208; Hartshorn v. Burlington, 
Cedar Rapids, & Northern R. R. Co., 52 
lowa, 613; Chicago & Iowa R. R. Co. 2, 
Hopkins, 90 Ill. 316 ; Bowen v. Atlantic, 
&. R. R. Co,, 17 8. C. 574. All special 
matters affecting the value of the land 
should be considered. Bowen v. Atlantic 
& French Broad Valley R. R.Co., 17.8. C. 
574. Where a tract of five acres was by the 
right of way cut off from the body of the 
plaintiff's farm, it was held that the value 
of the five acres might be proved, and that 
the jury might well consider the value of 
the component parts, which is the differ- 
ence in value before and after the taking. 
Harrison v. Iowa Midland R. R. Co., 36 
Towa, 823; Danville, Hazleton, & Wilkes- 
barre R. R. Co. v. Gearhart, 81° Penn. 
St. 266; East Brandywine & Waynesburg 
R. R. Co. e. Runck, 78 Penn. St. 454. 
The cash value of the property to be taken 
is the trne measure of damages, and the 
cost of improvements upon the land 
should not he considered unless they in 
fact increase its vaiue to the extent of 
their cost. Jacksonville & Southeastern 
R.R. Co. v, Walsh, 106 Ill. 258. The 
jury are to take into consideration the 
real value of the land taken, and the 
diminished value of the remainder, and 
may for that purpose take into account 
not only the purposes to which the land is 
or has been applied, but any other benefi- 


cial purposes to which it may be applied, 
which would affect the amount of compen- 
sation or damages. Cincinnati & Spriug- 
field R. R. Co, v. Longworth, 80 Ohio 
St. 108. Thus the owner is entitled to 
have as one item of damage in all cases 
the fair market value of the part actually 
taken, And where a portion of the tract 
remains, tf it can be said with reasonable 
certainty that the road properly constructed 
and carefully operated will injure tt, he is 
also entitled to recover for that. But in-. 
juries merely speculative and contingent 
upon the improper construction or negli- 
gent operation of the road are too remote 
and uncertain to be considered. Fremont, 
Elkhorn, & Missouri Valley R. R. Co. ». 
Whalen, 11 Neb. 585. An award embraces 
only those damages which may reasonably 
be anticipated upon the assumption that 
the line will be built and operated with due 
care and skill, and with no un 

injury to property outside of the right of 
way. Burlington & Missouri River R. R. 
Co. »v, Schluntz, 14 Neb. 421. And the 
jury should value the property without 
reference to the person of the owner or 
the actual state of his business. Pitts- 
burgh & Lake Erie R. R. Co. ». Robinson, 
95 Penn. St. 426. In assessing the dam- 
ages to another portion of a farm, aside 
from the value of the land taken for a 
right of way, the jury sbould consider the 
road as running only through the farm, 
and not consider any general benefit which 
the road may prove in making a better 
market or convenience for travel ; and in 
some cases they would be justified in esti- 
mating the damages to the farm the same 
as though the road commenced on one side 
of it and ran across to the other side and 
no further. St. Louis, Jerseyville, &c. 
R. B. Co. v. Kirby, 104 IIL 845, 


8EC. 257.] MEASURE OF DAMAGES: GENERAL RULE. 917 


that the company has neglected to build or maintain them, as the land- 
owner has an adequate remedy for this breach of duty on the part of 
the company.’ So, too, it has been held that the expense of fencing 
uncleared or uncultivated lands, should it at any time be cleared or 
cultivated, should not be considered, as it is too uncertain and re- 
mote to be estimated? The value of growing crops destroyed by the 
appropriation of the lands both inside and outside of the location? 
the value of trees and timber upon the land taken, the inconvenience 
and danger of crossing the track, the danger to horses and cattle, 
the liability of teams to be frightened by passing trains, and the 
increased danger from fire have all been held proper elements of 


damages. 

t Jones o. Chicago, &. R. R. Co., 68 
Il. 880, The inconvenience of having 
the land temporarily thrown open in the 

of the construction of the road, is 
an element of damage. St. Louis, Jersey- 
ville, & Springfield R.R. Co. v. Kirby, 
104 IIL 345. Evidence of the value of 
trees standing on the lands taken, that 
the farm would be depreciated by reason 
of the inconvenience and danger of cross- 
ing the track, the danger to horees and 
eattle, the liability of teams to he fright- 
ened, the danger from fire, &., is admis- 
sible. Parks v, Wisconsin Central R. R. 
Co., 38 Wis. 413. An instruction that 
the marketable value of property is the 
amount for which the property would sell 
if put upon the open market and sold in 
the manner in which property is ordinarily 
sold in the community in which it is situ- 
ated is correct, and is not necessarily cal- 
culated to raise the inference that a forced 
gale was meant by the court. Everett v, 
Union Pacific R. R. Co., 59 Ia. 243. 
Upon the question of the value of the land 
in controversy, any purpose for which the 
same is adapted, and which enters into 
and affects its market value, may be prop- 
erly considered. Sherman v. St. Paul, 
Minneapolis, & Manitoba R. R. Co., 80 
Minn. 227. A compensatory, not a specu- 
lative remuneration is guaranteed. The 
difference in the value of the owner's 
property with the appropriation, and that 
without it, is the rule of compensation. 
This difference must be ascertained with 
reference to the value of the property in 
view of its preseut character and sur- 


roundings. It cannot be enhanced by 
proving facts of a contingent and prospec- 
tive character, such as the probable rents 
that may be derived from the property, or 
its special value as a prospective monopoly 
of a roadway wo the adjoining lands of 
other persons. Powers v. Hazelton & 
Letonia R. R. Co., 83 Ohio St. 429. Ine 
proceeding to condemn land for a right of 
way, the jury allowed a lessee of the land 
taken, whose lease had three yeurs to run, 
the amount of rent he was tu pay per acre 
for the whole farm as to the land con- 
demned, while he contended that for gar- 
dening it might yield much more. There 
was no proof that it would be used for 
such purpose, and no other damages were 
shown, and it appeared that the lessee had 
the option of terminating the lease at any 
time. It was held that the verdict would 
not be set aside as against the evidence, and 
that future profits of the land taken were 
too uncertain to be depended upon as a 
measure of damages. Booker v. Venice & 
Carondelet R, R. Co., 101 [1]. 333, 

2 Raleigh & Augusta R,R, Co. v. 
Wicker, 74 N. C. 220. Owners of wild 
land are entitled to compensation when 
such land is taken under the power of 
eminent domain. Wallace v, Karlenowef- 
ski, 19 Barb. (N. Y.) 118. 

§ Lance v. Chicago, Milwaukee, & St. 
Paul R. R. Co., 57 Iowa, 686. 

4 Parke v. Wisconsin Central R. R. Co., 
38 Wis. 413. But it has been held not 
proper to consider the extra care neces- 
sary in the use of teams liable to be fright- 
ened, because of the proximity of the 
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Damages from the diminution of the value of adjacent property 
by smoke, sparks, cinders, the noise and rumbling of trains, as well 
as the cracking of the walls from the vibration caused by the trains, 
may be considered in determining the compensation to which the 
land-owner is entitled, where there are buildings upon the land oc- 
eupied as dwellings or for other purposes! So the expeuse of re- 
moving buildings or other erections from the land taken, which he 
has the right to remove,? or necessary changes in the land not taken, 
er of making erections thereon which are necessary to be made to 
put it in a situation or condition to be used should be considered ;* 
but the expenses are to be limited to a sum reasonably necessary for 
the purpose, and not by such expense as the owner may see fit to 
incur from personal reasons, or to gratify his own tastes. So it has 
been held that where the danger from fire to buildings outside the 
location is such as to render it advisable, the owner is to be allowed 
the expense of removing them. But he is not entitled to be allowed 
for the expense of removing personal property from the land taken,® 
nor can any personal inconvenience or injury not connected with 
the land be considered® 

Cutting off access from houses, mills, and other places of business,’ 
the interruption of business occasioned by taking down a part of the 
building ® should be considered ; and where the statute provides: for 
compensation for “ all damages ” that may be occasioned by the tak- 


gailroad. Atchison, &. R. R. Co. v. 
Lyon, 24 Kan. 7465. 

1 Jeffersonville, &c. R. BR. Co. v. Es- 
terlee, 13 Bush (Ky.), 667; Union R. B., 
&e. Co. v. Moore, 80 Ind. 458. Ata 
commissioners’ hearing to eppraise dam- 
ages to an abutter for occupation by a 
railroad company of a portion of a street 
for two additional tracks, evidence that 
the jarring of the walls by heavy trains 
would require repairs costing 61,000 per 
year, and that the portion of the lot not 
taken was depreciated by the noise, smoke, 
and increased danger, was held to be ad- 
missible, and the rejection of such evi- 
dence is a ground for setting aside the 
commissioners’ award. Re New York 
oes &. BR. BR. Co., 15 Hun (N. Y.), 

3 Chicago, &. R. R. Co. v. Carey, 90 
Tl. 514. 

§ Estabrook v. Erie R. R. Co., 51 Barb. 


(N. Y.) 95; St. Lowis, &. R. BR. Co. v. 
Mallett, 59 Ill. 235; Price «. Milwaukee, 
&e. R.R. Co., 27 Wis. 98; Chase @. 
Worcester, 108 Mass. 60; Com. v. Bos- 
ton, &c. R. R. Co., 8 Cush. (Mass.) 25; 
Buell v. Worcester, 119 Mass. 872. 

* Oregon R. BR. Co. ©. Barlow, 3 Ore- 
gon, 311. 

§ Central Pacific R. R. Co. v. Pearson, 
85 Cal. 247. 

® Bird v. Great Eastern Ry. Co., $4 L. 
J. C. P. 866; Rickett v. Metropolitan 
Ry. Co., 84 L. J. Q. B. 257. 

™ West Penn. R. R. Co. oe Hill, 56 
Penn. St. 460; East & West India Docks 
Ry. Co. v. Gattke, 8 Mac. & G. 155; 
Chamberlain v. West End Ry. Co., $1 L. 
J. Q. B. 201. But see Ricketts v. Metro- 
politan Ry. Co., L.R. 2H. L. 175, where 
a street is only temporarily obstructed. 
a Patterson v. Boston, 28 Pick. { Mass.) 
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ing of the land, the assessment should embrace inconveniences from 
excavations, endangering buildings or adjacent land, embankments 
in, or obstruction of streets, obstructing light, air, or otherwise im- 
pairing the value of the premises for the purposes of residence or 
business, and many other elements which properly come under the 
head of consequential damages.! And where the statute provides for 
damages to “those who may be injured,” or “damaged thereby,” all 
injuries for which an action would lie at common law should be 
considered ; and a person so injured, whether any part of his estate 
is taken or not, is entitled to compensation for such injuries; but 
such damages need not be paid in advance? Disadvantages which 
impair the value of the property remaining are elements of damage, 
such as the inconvenience from the noise of whistles, the ringing of 
bells, the noise of the trains,? the inconvenience of opening gates and 
bars,‘ and any and every cause which directly deteriorates the value 
of the remaining estate. But these are only elements to be con- 


1 Bradley v. New York & N. H. R. R. 
Co., 21 Conn. 294. 

* Columbia Bridge Co. 0. Geisse, 85 
N. J. L. 558; Koch v. Williamsport, &c. 
R. BR. Co., 65 Penn. St. 288 ; Spangler’s 
Appeal, 64 id. 887 ; Stetson v. Chicago, 
&c. RB. BR. Co., 75 Ill, 74; Patterson v. 
Chicago, &c. R. R. Co., 75 Ill. 588 ; Hut- 
ton v. London, &. Ry. Co., 18 L. J. Ch. 
$45. 

§ White v. Charlotte R. R. Co., 6 Rich. 
(8. C.) 47; Bangor, &, BR. R. Cow 
McComb, 60 Me. 290. 

4 Minnesota, &. K.R. Co. v. Doran, 
17 Minn. 188. The damages in an action 
for injuries to property by reason of the 
construction of a railway in the street ad- 
jacent thereto, is the difference between 
the rental value of the property as the road 
is constructed and what it would be if it 
had been properly constructed. O’Connor 
ev. &. Louis, &. R. R. Co., 56 Iowa, 735. 
Where there are other railways running 
through the farm near the one from which 
damages are claimed for the taking of 
land, this cireamstance is to be taken into 
account in estimating the damages result- 
ing from the additional burden upon the 
estate. Union R.R. Transfer & Stock 
Yard Co. v. Moore, 80 Ind. 458. 

5 Curtis v. St. Paul, &c. R. R. Co., 20 
Minn. 28 ; Wilson v. Rockford, &. R. R. 


Co., 59 Ill, 278 ; St. Louis, &e. RR. Co, 
v. Teters, 68 111.144 Inconvenience from 
new fences or ditches, — Whitewater, &c. 
R. R. Co. v. McClure, 29 Ind. 536, — 
and evidence of all matters bearing upon 
the question of damages is admissible, 
— Danville, Hazleton, & RR Co. a 
Gearhart, 81* Penn. St. 266, — as of cuts 
made in the land, — Atchison, &c. R. RB. 
Co. v. Blackshire, 10 Kan. 477, — the fact 
that the road passes through a ledge of 
rocks near by, which will have to be 
blasted, — Sabin v. Vt. Central R. R. Co., 
25 Vt. 368, — or that a stream is to be di- 
verted from the lands, or a mill-race will 
be destroyed. Baltimore & Potomac R. R. 
Co. v. Magruder, 84 Mid. 79; Beaver v, 
Western Maryland R.R. Co., cited 34 
Md. 79. If growing crops are damaged, 
their value may be proved as an element 
of damage, and also the increased risk 
from fire. Lance v. Chicago, &c, R. R. 
Co., 57 Iowa, 636. If the construction of 
a railroad lessens the value of adjoining 
land of the land-owner by preventing the 
flow of surface water thereon, this cir- 
cumstance is an element of damage. 
Pflegar 0. Hastings, &. RR. Co., 28 
Minn. 510. The inquiry as to damages 
should be confined to the tract of land de- 
scribed in the petition, in the absence of a 
cross-bill by the defendant showing that 
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sidered in determining what the market value of the land remaining 
is, and the difference between its market value, and the market 


he owns contiguous lands which will be 
damaged. Jones v. Chicago & Iowa R. R. 
Co., 68 Il. 380. The true measure of 
compensation for land not taken by a rail- 
way for a right of way is the difference 
between what the whole property would 
have vold for unaffected by the railroad 
and what it would sell for as affected by it, 
if it would sell for less. The damages 
must be for an actual diminution of the 
market value of the land, and not specula- 
tive. Page v. Chicago, Milwaukee, & St. 
Paul R. R. Co., 70 Ill. 324; Eberhart ». 
St. Paul, &. R.R Co., id. 847. The 
fact that by the construction of a railroad 
through a farm, a part of it is cut off 
should be taken into consideration in aa- 
seasment of the damages. Peoria, Atlanta, 
& Decatur R.H. Co. v. Sawyer, 71 Ill. 
861. In the case of damage to a party 
whose lands are not entered upon, but are 
injuriously affected by the exercise of the 


powers of a railway company upon its own 


lands, or upon the lands of another party, 
and for which dainage compensation is re- 
quired to be made by § 6 of the Railway 
Clauses Consolidation Act (8 Vict. ¢. 20), 
it is not unlawful for the company to erect 
the works which occasion the damage be- 
fore the amount of compensation for the 
same is ascertained, paid, or deposited. 
Hutton v. London & South-Western Ry. 
Co., 7 Hare, 259. Where a tract of land 
consists of several parcels all connected 
and constituting one body, the jury, in 
estimating the damages sustained by the 
owner by reason of the condemnation of a 
right of way for a railroad across the tract, 
should consider the injury to the whole, 
and not simply the injury to the parcels 
touched by the road. Wyandotte, Kansas 
City, & Northwestern R. R. Co. ». Waldo, 
70 Mo. 629. The leaseholder of a house, 
with a forecourt abutting on a road, con- 
structed a building on the forecourt, sub- 
sequently to which a railway company 
made a trench in the road for the purpose 
of constructing its railway, in consequence 
of which the building was deprived of its 
lateral support from the adjacent land. A 
claim having been made for compensa- 
tion, a jury was summoned, who found 


that the sinking of the ground had been 
caused by the erection of the new build- 
ing upon it, and that the lands of the 
claimant had not been injurioualy affected 
by the works of the company. It was 
held that the jury had exceeded their 
jurisdiction. Horrocks », Metropolitan 
Ry. Co., 4B, & 8.815. In a proceeding 
upon appeal to recover damages for the 
right of way appropriated to the use of a 
railroad compeny, the owner of the land 
filed a petition setting forth the claim, but 
made therein no reference to the construc- 
tion of any crossings or bridges, and no 
sufficient evidence was offered showing 
any neceasity for the land-owner to build 
a bridge for a farm croasing. It was held 
that a finding of $85 fora bridge as an 
element of damage could not be sustained. 
Atchison & Dehver R. BR. Co. ». Lyon, 34 
Kan. 745. Danger to teams and persons 
is too uncertain an element of damage to 
be considered. McReynolds v. Baltimore 
& Ohio R. R. Co., 106 IIL 152; Atchison 
& Denver R.R. Co. v Lyon, 24 Kan. 
745. But see Parks v. Wisconsin Central 
BR. R. Co., 83 Wis. 418. Depreciation in 
the value of land, occasioned by the con- 
atroction of a railroad, is not in any legal 
sense a consequential Turner 8. 
BR. R. Co., 8 Phila. (Penn.) 485. The 
law requires that for all the property 
taken by a railway company for its use, or 
damaged by it, just compensation must be 
made to the owners. Ifa building stands 
in the way of a road, which it is necessary 
to destroy, its value must be paid by the 
corporation, and the jury in estimating its 
value will take into consideration, not the 
value of the materials composing the 
building, but the value of the building as 
such. Should any of the débris remaining 
on its removal or destruction be appropri- 
ated by the owner of the land, to the ex- 
tent of its value will the claim of the 
owner be leas. Lafayette, &c. R. B. Co. 
v. Winslow, 66 Ill. 219. Under statutes 
giving damages for lands injuriously af- 
fected, damages should be assessed for con- 
sequential injuriea, Thus, a land-owner, 
whose property wae not taken, used, or 
directly interfered with by the railway 
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value of the whole lot before the railway was constructed, is the 
amount of damage to which the land-owner is entitled. 

An appraisement of lands taken by an incorporated company of 
any kind should include prospective damages resulting naturally 
and directly from the works of the company for all future time;? and 
railroad commissioners, and the jury on appeal, when appraising the 
damages, should take into consideration and appraise all which are 
direct and consequential, present and prospective, certain and con- 
tingent, which may be judged by them fairly to result to the land- 
owner from the construction of a railroad in a suitable and prudent 
manner. But for all such damages as result from an improper and 
unsuitable construction, the corporation must remain liable ;* and all 


compeny, gave the company notice of his 
claim for compensation by reason of his 
property being ‘‘injariously affected” by 
the execution of the works, whereby his 
goods were damaged by the dust and dirt, 
and customers were preventrd from com- 
ing to his shop, and required the company 
either to give a written agreement for 
peyment of the amount claimed, or to 
isaue a precept to the sheriff to summon a 
jury for settling the compensation. The 
company filed a bill against the land- 
owner, alleging that the property in quee- 
tion was not ‘‘injuriously affected” 
within the meaning of said section, and 
praying an injunction to prevent the de- 
fendant from proceeding on his notice, 
Wicram, V.C., granted the injunction 
on the authority of The London and North 
Weatern Ry. Company v. Smith, 1 McN. 
& G. 216. It was held, dissolving the in- 
junction, that the right to compensation 
was not confined to damage sustained by 
persons whose lands are taken, used, or 
directly interfered with, but extended to 
consequential damage; that the proper 
jurisdiction to decide the question of 
damage and the gwanfum was the sher- 
ifs jury, and that there was no equity 
for this court to interfere. Fast & West 
India Docks Ry. Co. ». Gattke, 15 Jur. 
261. Consequential damages should be 
considered where they are the direct and 
immediate result of the taking. Thus, 
where a malt-house was destroyed, it was 
held that its effect upon the business with 
which it was connected should be con- 
sidered, but that if it could be removed 


to the brewery lot and be ae valuable 
thereto as before, the measure of recovery 
should be the expense of removal and the 
value of the time lost in effecting it. Han- 
nibal Bridge Co. ». Schaubacher, 57 Mo. 
582. 

1 Henderson v. N. Y. Central R.R. 
Co., 78 N. Y. 428; Baltimore, &. R. R. 
Co. v. Lansing, 52 Ind. 229; Hoffer v. 
Penn. Canal Co., 87 Penn. St. 221; 
Powers v. Hazleton, &. R. R. Co, 33 
Ohio St. 429 ; Harrison v. Young, 9 Ga. 
$59 ; Scott v. St. Paul, &c. R. R. Co., 21 
Minn. 823. Where a railway is wrong- 
fully constructed upon lands, and not 
abandoned to the land-owner, it cannot 
be treated as a part of the realty for the 
parpose of increasing the land damages 
upon subsequent proceedings to condemn 
the land. Toledo, Ann Arbor, &c. R. R. 
Co, v. Dunlap, 47 Mich. 456. See also 
Justice v. Nesquehoning Valley R. R. Co., 
87 Penn. St. 28. And nodeduction should 
be made for the value of the rails, ties, 
&c., unless they increase the value of the 
land. Schroeder v. DeGraff, 28 Minn. 290. 
It is erroneous to charge a jury “to con- 
sider what the value of the farm would be 
if the railroad waa not on it, but if it was 
in the immediate neighborhood.” Morin 
v. St. Paul, Minneapolis, &. R.R. Co., 
80 Minn. 100. A railway company has 
no right to cut ice from its right of way. 
The ice belongs to the owner of the fee. 
Julien v. Woodsmall, 82 Ind. 568. 

3 Trenton Water Power Co. ». Cham- 
bers, 2 Beas]. 199. 

§ Dearborn v. Boston & Montreal R. RB. 
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the land appropriated, as well as all improvements destroyed, de- 
ducting therefrom the benefits and advantages derived from the road, 
and the additional value given by it to the property, should be al- 
lowed.) The market value of land taken should be the measure of 
the damages, to which should be added all actual damages which must 
be produced by the manner in which the road passes through the 
property, and affects the improvements. Contingent future disadvan- 
tages, though they may be set off against advantages, should not be 
taken into consideration as an element of damages? In general, 
appraisers are not to allow speculative, or consequential damages, 
but are confined to an estimate of the value of the land taken* 

If the construction of the road will operate to drain springs or 
wells upon the owner’s land, this is a matter to be considered.‘ 
The value of timber upon the land taken may be given, but the ea- 
timate should not include timber upon adjacent land, cut down and 
destroyed by the company. Nor does this principle carry with it 
an exemption from liability for diverting a stream of water from its 
natural course, to the injury of a neighboring proprietor, — especially 
where such damage is occasioned by a negligent construction of the 
road ;° and consequential damages may be claimed and assessed 
against a corporation if their organic law requires it. Thus, where 
it was provided in the charter of a bridge company that referees 
should assess the damages, “if any,” which the owner of a contig- 
uous ferry should sustain by the erection of the bridge, it was held 


Co., 24 N. H. 179; Van Schoick v. Del. & 
Raritan Canal Co., 20 N. J, L. 249, 

1 Plank-Road Co, ». Thomas, 20 Penn. 
St. 91, 

* Searle v, Lackawanna & Bloomsburgh 
R. R. Co., 88 Penn. St. 57. 

3 Meacham 9. Fitchburg R. R. Co., 4 
Cush. (Mass.) 291; Upton v. South Read- 
ing Branch R. R. Co., 8 Cush. (Mass.) 
600; Greenville & OC. R. R. Co. v. Partlow, 
6 Rich. (S. C.) 528; White v. Charlottes- 
ville & S.C. R. BR. Co., 6 Rich. 47; A. & 
8. R. B. Co. v. Carpenter, 14 Ill. 190; 
Symonds v. City of Cincinnati, 14 Ohio, 
147; Brown v. Cincinnati, 14 id. 541; Mc- 
Intire v. State, 5 Blackf. (Ind.) 384; State 
v. Digby, 5 id. 548; James River & Kana- 
wha Co. v. Turner, 9 Leigh (Va.), $18; 
Schuylkill] Co. v. Thoburn, 7 8. & R. 
(Penn.) 411; Henry ». Pittsburgh & Alle- 
ghany Bridge Co., 8 W. & 8. (Penn.) 85, 


4 Peoria & R. 1. R. BR. Co. v. Bryant, 
$7 Ill. 473. And it will be presumed that 
such damages were considered. Thus, the 
plaintiff’s buildings were supplied with 
water from a permanent spring. After an 
excavation had been made on his land for 
the purposes of a railroad, water appeared 
in the excavation, about fifteen feet below 
the surface of the ground, and the spring 
disappeared. Damages were asseased to 
him before the excavation was made. It 
was held that the injury to the spring must 
be presumed to have been considered by 
the commissioners, and that an action to 
recover damages therefor could not he sua- 
tained. Aldrich v. Cheshire R. B. Go., 21 
N. H. 359. 

5 Oregon & Califomia R. R. Co. w 
Barlow, 8 Oreg. $11. 


* Hatch ©. Vermont Central R. B. Co., 
25 Vt. 49. 
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that the words of the act required the payment of damages for all 
injurious consequences, proximate and remote, to the owner of the 
ferry.1_ So consequential damages to existing works by the erection 


! Backwalter v. Black Rock Bridge Co., 
38 Penn. St. 281. In Carman v, Steuben- 
ville, &. R. R. Co., 4 Ohio St. $99, it is 
held that throwing fragments of rock, by 
blasting, upon the land of adjoining pro- 
prietors is an actionable injury; and as in 
this case it was done by the contractor in 
the performance of his contract, in the 
manner stipulated, the company were held 
liable. The result of the cases seems to be, 
that where the damage done, by blasting 
rocks, or in any similar mode, in the course 
of the construction of a railway, is done to 
land a portion of which is taken by the 
company under compulsory powers, the 
damage will not lay the foundation of an 
action, in any form, as it should be taken 
into account in estimating the compensa- 
tion to the land-owner for the portion of 
land taken. Brown o. Prov. & Bristol 
R. R. Co., 5Gray {Mass.), 35. And if not 
included in the appraisal, it is nevertheless 
harred. Dodge v. County Comm'rs, 3 
Met. ( Mass.) 380; Dearburn v. Boston, &c. 
R. R. Co., 24 N. H. 179 ; Whitehouse @, 
‘Androscoggin BR. R. Co., 52 Me. 208; 
Sabin v. Vt. Central R. RK. Co., 25 Vt. 863. 
But if the damage is done to land no part 
of which ts taken, and where xo land of the 
sume owner is taken, it may be recovered, 
under the etatute, if provision is made for 
giving compensation for consequential dam- 
age, or where lands are ‘‘injuriously af- 
fected.” But if the statute contain no 
such provision, the only remedy will be by 
a general action. And in this view many 
of the cases cited above seem to assume, 
that blasting rocks, by an ordinary pro- 
prietor of land, is a nuisance to adjoining 
proprietors if 90 conducted as to do them 
serious damage. Carman ov. Steubenville, 
&c. R. R. Co., ante. But if a railway is 
not liable for necessary consequential dam- 
age, unless the statute gives a remedy, it 
may be questioned how fara recovery could 
be maintained, in a general action for dam- 
age done by blasting rocks, as that is con- 
fessedly within the range of their powers. 
Suaw, C. J., in Dodge v. County Coinm'rs, 
8 Met. (Mass.) 880, says: ‘‘An authority 


to construct any public work carries with 
it an authority to use the appropriate 
means. An authority to make a railway 
is an authority to reduce the line of the 
road to a level, and for that purpose to 
make cuta, as well through ledyes of rock 
as through banks of earth. In a remote 
and detached place, where due precantion 
can be taken to prevent danger to persons, 
blasting by gunpowder is a reasonable and 
appropriate mode of executing such @ work, 
and, if due precautions are taken to prevent 
unnecessary damage, is a justitiable mode. 
lt follows that the necessary damage oo- 
casioned thereby to a dwelling-house or 
other building, which cannot be removed 
out of the way of such danger, is one of 
the natural and unavoidable consequences 
of executing the work, and within the pro- 
visions of the statute. Of course, this 
reasoning will not apply to damages occa- 
sioned by carelessness or negligence in ex- 
ecuting such a work. Such careless or 
negligent act would be a tort, for which an 
action at law would lie against him who 
commits, or him who commands it. But 
where al] due precautions are taken, and 
damage is still necessarily done to fixed 
property, it is alike within the letter and 
the equity of the statute, and the county 
commissioners have authority to assess the 
damages. This court are therefore of opin- 
ion that an alternative writ of mandamus 
be awarded to the county commissioners, 
to assess the petitioners’ daimages, or return 
their reasons for not doing 80.” See also 
Pottstown Gas Co. v. Murphy, 89 Penn. 
Bt. 257; Whitehouse v. Androscoggin 
R. R. Co., ante. In the latter case it was 
held that the damage resulting to the land- 
owner, for not removing the stone thrown 
upon land adjoining that taken, could not 
be taken into account in estimating dam- 
ages, since it was presumable the company 
would remove them in proper time, accord- 
ing to their duty; and, if they did not, 
the remedy would be by special action, 
Damages for the use of adjoining Jand as 
@ cart-way may be recovered where six 
rods were allowed to be taken by the com- 
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of new ones are required to be compensated, and the period for esti- 
mation is limited to the yearly value of the works antecedent to the 


pany throughout the line of the road, 
which would give ample space for cart- 
_ ways upon the land taken, Sabin v. Vt. 
Central R. R. Co., 25 Vt. 868. But it was 
held, in a Pennsylvania case, that the 
company were not liable for entering upon 
the adjoining lands, and occupying the 
same with temporary dwellings, stables, 
and blacksmith shops, provided no more 
was taken than was necessary for that pur- 
pose. Lauderbrun ». Duffy, 2 Penn. Bt. 
$98. But it is questionable whether this 
case can be maintained as a general rule. 
But if a party is entitled to compensation 
for injuries of this kind, aa where his lands 
adjoining the railway, and no part of which 
is taken, are injuriously affected, aa by 
blasting rocks, his only remedy is under 
the statute. Dodge v. County Comm'rs, 3 
Met. (Mass.) 380. So the appraisal of 
damages is a bar to claims for injuries by 
fire, from the engines obstructing access to 
buildings, exposing persons or cattle to 
injury, and many such risks. Phila. & 
Reading R. R. Co. v, Yeiser, 8 Penn. St. 
866; Aldrich v. Cheahire R. R. Co., 21 
N. H. 359; Mason v. Kennebec, &c. R. R. 
Co., 31 Me. 215; Furniss v. Hudson River 
R. R. Co., 5 Sand. (N. Y.) 551; Huyett 
v. Phil. & Read. BR. R. Co., 28 Penn. St. 
878; Lafayette Plank-Road Co, v. New 
Albany, &. R. R. Co., 18 Ind. 90. And 
it will make no difference, that the dam- 
ages were not known to the appraisers, or 
capable of anticipation at the time of as- 
sessing land damages. Aldrich v. Cheshire 
R. R. Co., ante. But see Lawrence ov. 
Great Northern Ry. Co., 16 Q. B. 643. 
As where a spring of water is cut off by an 
excavation for the bed of a railway fifteen 
feet below the surface, from which the 
plaintiff's buildings had been dupplied with 
water. So, also, where the company’s 
works cut off a spring of water, below 
high-water mark, on a navigable river, it 
was held the riparian owner was entitled 
to claim damages of them on that account, 
in a proceeding under the statute. Lehigh 
Valley R. R. Co. v. Trone, 28 Penn. 8t. 
206. But where, in the construction of a 
canal, with waste weirs, erected by direc- 
tion, and under the inspection of the com- 


missioners appointed to designate the route 
of the canal, with all the works connected 
therewith, and to appraise damages, the 
waste water, after flowing over the land of 
adjoining proprietors, flowed upon the land. 
of the plaintiff, and thereby greatly injured 
it, it was held that be was entitled to re- 
cover damages. Hooker v. New Haven, 
&c. KR. R.Co., 14 Conn. 146. But in such 
case, the owner of property overflowed by 
water, through the defective construction 
of o railway, is bound to use reasonable 
care, skill, and diligence, adapted to the 
occasion, to arrest the injury, and if he do 
not, notwithstanding the first fault was on 
the part of the company, he must be re- 
garded as himself the cause of all damage, 
which he might have prevented by the use 
of such care, diligence, and skill. Chase 
o N. Y. Central R. R. Co, 24 Barb. 
(N. Y.) 278. The same rule was adopted 
by a special referee, in Lemmex v. Vt. 
Central R. R. Co., in regard to damage to 
wool, by being exposed to rain at one of 
the company’s stations through the fault 
of the agents of the company, where the 
owner did not remove it as soon efter he 
obtained knowledge of its condition, or 
take as effoctive measures to arrest the in- 
jury, as he reasonably should have done. 
It was held the company were only liable 
for such damage as necessarily resulted 
from their own fault, and beyond that the 
plaintiff must be regarded as the cause of 
his own loss, The assessment of compen- 
sation for land taken for a railway covers 
all damages, whether foreseen or not, and 
whether actually estimated or not, which 
result from the proper construction of the 
road. But the company ere liable to an 
action for damages resulting to any one 
from the defective construction of their 
road. In the present case the plaintiff’s 
meadows were injured in consequence of 
the insufficient culverts in the defendant's 
road, there being no impediment to the 
construction of proper ones. Suitable 
bridges and culverts to convey the water 
across the railway, at or near the places 
where it naturally flows, are necessary to 
the proper construction of the road, except 
where they cannot be made, or where the 
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passing of the act.! The damages should be estimated by taking 
the marketable value of the premises affected by the improvement, 
before the company enter, and from that deducting their value, 
under all the circumstances of the case, after the improvement is 
completed? 

The commissioners are to determine the compensation to be made 
to the owner for the land “ proposed to be taken,” and “appraised bv 
them,” and not the damages that will be occasioned by the construe- 
tion and operation of the company’s works over his premises. 77 
true and only inquiry ts, what is the whole property affected worth now 
in the market, and what will it be worth after the improvement is 


expense of making them is greatly dispro- 
portionate to the interests to be preserved 
by them. Johnson v. At. & St. Law. 
R. R. Co., 85 N. H. 569. Bnt the occa- 
sional flow of land by water caused by 
public works is to be estimated as part of 
the damages under the English statute. 
Ware v. Regent's Canal Co., 8 De G. & J. 
212. And where the appraisal of land 
damages is reduced below what it other- 
wise would have been, by the representa- 
tions of the agents of the company that 
the road would be constructed in a parti- 
cular manner, made at the time of the ap- 
praisal to the commissioners, and which 
representations are not fulfilled in the 
actual construction of the road, whereby 
the plaintiff sustained serious loss and in- 
jury, it wan held, that the adjudication of 
the commissioners was a merger of all 
previous negotiations upon the subject, and 
that no action could be maintained for 
constructing the railway contrary to such 
representations, provided it was done in a 
prudent and proper manner. Butman 
v. Vt. Central R. R. Co., 27 Vt. 600; 
Railway Co. v, Washington, 1 Rob. 67; 
Baltimore, &. R. R. Co. v, Compton, 
2 Gill (Md.), 20; Kyle v Auburn, &c. 
BR. R. Co., 2 Barb, Ch. (N. Y.) 489. But 
see Wheeler v. Roch. &c. R. BR. Co., 12 
Barb. (N. Y.) 227, where it is held that 
a railway company will be enjoined from 
building a road-crossing at a different 
place from that named at the time dam- 
ages were assessed. But it has been held 
that it was competent for the compeny to 
show, by experts, the necessity of putting a 
calvert through an embankment at a par- 
ticular point, in order to preserve the work, 


as an answer to a claim for damages or 
account of the prospective obstruction of 
the water, and setting it back upon tha 
land at that point by the embankment. 
But it should be shown that such culvert 
is absolutely indispensable, before any de- 
duction can be made on that account, un- 
less the company are in some legal way 
bound to make it. The company are not 
estopped from proving this necessity be- 
cause the plat of the location of the road 
does not indicate a culvert at that point. 
Nason v. Woonsocket Union R. R. Oo., 4 
R. I. 877. But where no part of the 
plaintiff's land is taken, and the statute 
gives all parties euffering damage by the 
construction of railways the right to re- 
cover, as in England, and some of the 
States of this country, and the water is 
drawn off from the plafntiff’s well upon 
lands adjoining the milway, he may re- 
cover. Parker v, Boston & Maine R. R. 
Co., 3 Cush. (Mass.) 107. So, too, may 
the proprietor of a mill-pond recover dam- 
ages sustained by the construction of a 
railway across the same, although the dam 
was authorized by the legislature, upon a 
navigable river and in constructing it, 
the conditions of the act were not com- 
plied with. White ». South Shore R. R 
Co., 6 Cush. (Maas. ) 412. 

1 Manning v. Commissioner of Compen- 
sation, &c., 9 East, 165. But future dam- 
agea expected to accrue to land-owners 
cannot be estimated properly until after 
the completion of the works. Lee». Mil- 
ner, 2M. & W. 824. 

* Henry v. Dubuque & Pacific R. RB 
Co., 2 Clarke, 288; Pennsylvania Railroad 
v. Heister, 8 Penn. St. 445. 
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made? The difference between what the whole property would 
have sold for unaffected by the railroad, and what it would have 
sold for as affected by it is the true measure of damages ;? but the 
fact that others have been brought by the construction and exten- 
sion of the road into competition with the plaintiff, cannot be con- 
strued as a ground of dumage® In estimating the disadvantages 
resulting from such road, consequential or speculative damages are 
to be rejected; and in estimating the advantages, such only as are 
special and peculiar to the property in question are to be considered, 
and not such as are common to the public! The value of the land 
taken for a railroad means its actual value, independent of the loca- 
tion of the road ; and the “ disadvantages ” to be considered in assess- 
ing damages for such appropriation are the injuries to the part 
which is left arising from the taking.® The object of an appraisal is 
to make the owner of the land good, by rendering an equivalent in 
money for the loss he sustains in the value of his property by being 
deprived of a portion of it. Compensation includes, not only the 
value of the portion taken, but also the diminution of the value of 
that from which it is severed ® 

The present value of the lands, not at a forced sale, but at a sale 
which a prudent holder would make, if he had the power of election as 
to time and terms, 13 to govern. It is also proper to regard the loca- 
tion of the land, and the probabilities which a prudent man would 
entertain of the increased value of the property for building purposes.” 

The question, however, is not, what estimate does the owner 
place upon the land? but, what ts its real worth, in the judgment of 
honest, competent, and disinterested men? The use to which the 
owner has applied his property is of no importance, beyond its in- 
fluence upon the present value. In deciding these questions, neither 
the purpose to which the property is now applied, nor the intention 
of the owner in relation to its future enjoyment, can be matters of 
much importance. In both cases, the proper inquiry is, what is the 
value of the property for the most advantageous uses to which it 
may be applied? If a man suffer his land to lie open and unim- 

1 Troy & Boston R. RB. Co. v. Lee, 18 4 Hornstein v. Atlantic & Great West- 


Barb. (N. Y.) 169; Canandaigua & Niagara ern R. RB. Co., 51 Penn. St. 87. 
Falls R. RB. Co. v, Payne, 16 id. 273. ® Pacific R. R. Co, v. Chrystal, 35 Mo. 
% Wataon v, Pittsburgh & Connellsville 544, 
R. R. Co., 87 Penn. St. 469. 6 Rochester & Syracuse R. R. Co. « 
® Harvey v. Lackawanna & Blooms- Budlong, 6 How. Pr. (N. Y.) 467. 
burgh R. RB. Co, 47 Penn. St. 498. 7 Somerville & Easton R. R. Co. & 
Doughty, 22 N.J. L. 496. 
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proved, that will not authorize the commissioners to say that it is 
worthless. They must award what the land would be worth in the 
hands of another who would cultivate and improve it; that is its 
value to the owner, because he can procure that sum of money for 
it. And in estimating the probable influence of any public improve- 
ment upon the value of land, the commissioners should not regard 
so much the intention of the owner in relation to the future use, as 
the purpose to which the property may be applied in the hands of 
one who is disposed to make it yield the greatest income. What 
price will it bring in the market, is the proper inquiry in a pro- 
ceeding of this kind.! The true rule is, to appraise the property at 
its present value to the owner, considering the extent of interest 
which he has, and the qualitied rights which may be exercised over 
it. In the case of a churchyard, if the church cannot use it for any 
purpose but burial, for such purpose one part of the ground is as 
valuable as another, and the part taken cannot be considered of more 
valne than the part assessed for benefit.2 So where a part of lands 
used by a hospital was taken, the fact that the improvement did not 
render the remaining property more valuable to the society, or for 
any purpose of the institution, than before, is not to be regarded. 
The particular use to which the property was then applied is not to 
be considered, except where, as in the case of churches and ceme- 
teries, the land can be put to no other use.? 

Iu the case of damages done to mill-property by the construction 
of the road, the injury to the unused and surplus water-power of the 
mill-owner is a legal ground of claim; and the measure of damages 
ts its actual market value for any useful purpose, to drive any kind of 
machinery which it was capable of driving, not what can be done with 
at of used in some supposed way, or other imagined improvements have 
been made* The owner of land a part of which is flowed by means 
of a mill-dam erected by a manufacturing company may, by reason of 
the situation of the part flowed in relation to the other part, sustain 
damages beyond the value of the land actually flowed, for which he 
is entitled to compensation. But the benefits likely to result from 
the building of the dam by reason of an increase of business and 


1 Matter of Furman Street, 17 Wend. 2 Matter of Albany Street, 11 Wend. 
(N. ¥.) 650, 670; Matter of William and (N. Y.) 149. 
Anthony Streets, 19 id. 678, 690; Troy & ® Matter of William and Anthony 
Boston R. R. Co. v, Lee, 18 Barb. (N. Y.) Streeta, 19 Wend, (N. Y.) 678. 
169. 4 Dorlan v, East Brandywine, &o. R. R. 
Co., 46 Penn. St. 620. 
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population, markets, schools, stores, and other like improvements, 
cannot be considered by way of set-off to the damages done to the 
land flowed. The benefits to be set off must obviously be of the like 
kind with the opposite injuries for which damages are sought. In 
assessing the damages occasioned by such erections, regard is to be 
had, not to the condition of the land as it may have been affected 
by maintaining the dam several years preceding the date of the 
complaint for assessment, but to the condition of the land at the 
commencement of the injury, as if no dam had been erected! 

In arriving at the market value of the land, it is not proper to 
show what a person would give for the land rather than to be turned 
out? nor what it is worth to the owner, but, what is its just value 
to a person who desires to purchase, and is willing to pay its full val- 
ue® The price paid at a forced sale, or at a sale where there was no 
competition in the bidding,‘ does not afford the true criterion. The 
purposes for which the land is used and its adaptability for that 
purpose, whether as a dwelling, a farm, or for manufacturing pur- 
poses, are all to be considered. If the land is mining land, its value 
should be estimated with reference to the minerals in it, and not with 
reference to the profits which the minerals would yield when taken 
out of the land® The price paid for the land may be shown, but is 
not the true criterion of value. The owner may show the circum- 
stances under which he hought it, the improvements he has put upon 
it, and all the elements that go to make up its real value.® If the 
grounds have been laid out with expensive walks, shrubs, fountains, 
or with fruit trees, etc., all these elements are to be considered, and 
their destruction by the taking is to be allowed for at their fair and 
just value.” 

The owner of land taken by a railroad company is entitled to re- 
cover the value of such interest or title in the land as he ts shown to 
have, as it stood at the time of taking, without any diminution for any 
benefits, advantage, or offset whatever; such damages as result im- 


1 Palmer Company v. Ferrill, 17 Pick. ard v. Providence, 6 R. I. 514; Fall River 
(Mass.) 58, Tron Works v. Fall River, 110 Mass. 428. 
2 Lawrencn v. Boston, 119 Mass, 126; 5 Searle v. Lackawanna, &. R. R. Co., 
Robb v. Maysville T. Co., 8 Met. (Ky.) 38 Penn. St. 57. 
117; Tufts v. Charlestown, 4 Gray (Mass.), ® Swan v. Middlesex, 101 Maas. 178; 
587. Dickerson v. Fitchburg, 18 Gray (Mass. ), 


* Memphis v. Bolton, 9 Heisk. (Tenn.) 546; Sexton v. New Bridgewater, 116 
508; Lawrence v. Boston, ante, Mass. 200 


4 Cobb, Boston, 112 Mass. 181; How- 7 Chambers 0. Cincinnati, &. R. RB. 


Co., 10 Am, & Eng. B. RB. Cas. 876. 
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mediately and directly, — as, the destruction of wells, springs, barns, 
outhouses, etc., — but not remote or speculative damages ; the value of 
fences made necessary ; the injury to his whole tract from the less 
convenient communication, etc. But against these special and pe- 
culiar damages may be set off any peculiar benefits resulting to his 
premises, beyond those enjoyed by all the neighbors. 

The value of the property taken, in market at that time and no 
other, and the injury then necessarily known to result to the owner 
as the necessary and immediate consequence of such use of his prop- 
erty, without reference to the uncertain or remote benefits or disad- 
vantages that may or may not occur in the future, is what the owner 
loses, and the legislature has no power to prescribe a different: meas- 
ure of damages ;* and its value at the time of the trial, or at any 
time subsequent to the construction of the work, cannot be referred 
to in determining the benefits conferred upon that portion of the 
land not taken 

Interest is to be allowed the land-owner from the time of the tak- 
ing. Thus, if a railroad corporation, by its location, takes land, 
interest is to be allowed from the time of the taking; and the fact 
that there has been a delay for many years in bringing a petition 
for damages, seasonably filed, to a hearing, is immaterial. Where 
an appeal is taken, and the railroad company has paid the money 
into court, and takes possession of the land, if the assessment is 
set aside, the land-owner upon a new assessment may recover in- © 
terest on the sum at which the damages are assessed from the time 
when the company took possession.5 Where a person’s business is 
not destroyed by the laying out of the road, as would be the case 
where a brickyard, quarry, etc., is taken, but he is only driven to 
another locality to prosecute it, he is not to be allowed damages as 
for the destruction of his business, but only the expense of re-estab- 
lishing it elsewhere. Thus, in a New York case, the plaintiff's 
husiness was that of raising and training blooded horses, and he had 


1 Robbins v. Milwaukee & Horicon 
BR. B. Co., 6 Wis. 636. But see Milwaukee 
& Mississippi R. R. Co. v. Eble, 4 Chand. 
(Wis.) 72 

2 Isom v. Mississippi Central R. R. Co., 
$6 Miss. 300; Giesy v. Cincinnati, &. 
BR. R. Co., 4 Ohio St. 308. 

§ Indiana Central R. R. Co. v. Hunter, 
§ Ind. 74. 

4 Drury v. Midland RR. Co. 127 

vou. .—14 


Mass. 571; Hartshom v. B., C. R. & N. 
R. R. Co., 62 Iowa, 618. 

5 Atlantic, &. R. BR. Co. v. Koblentz, 
21 Ohio St. 334; Rhys v. Valley Ry. Co,, 
L. R. 19 Eq. 98; Warren v. St. Paul, &. 
R. R. Co., 21 Minn. 424, 

6 New York, Lackawanna, &. R. R. 
Co. in re, 29 Hun (N. Y.), 1. See also 
Woodhaven & Rockaway R. RB, Co, # re, 
21 Haun (N. Y.), 250. 
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also a race-track on his farm. A railway company took land for its 
railway through the track, and destroyed it for that purpose. Dam- 
ages were assessed as though his entire business had been destroyed. 
The court held that the damages should have been restricted to the 
cost of a new track. Land was taken for a railroad running along 
a navigable river, and the approach of the owner to the river from 
his land, which he used for a brickyard, was thereby obstructed. 
Commissioners awarded as land damages a sum far in excess of the 
cost of restoring communication with the river, by means of a tram- 
way, etc. It was held that the award should be set aside as exces- 
sive, the measure of damages allowable being the expense of restoring 
communication with the river Where a person grants to a railroad 
company aright of way through his land, he can recover damages 
resulting from a want of due care and skill in constructing the road, 
but not damages resulting from a depreciation of the value of his 
other land because of the road, or for the use of the right of way, or 
for inconvenience occasioned to himself. 

Sec. 258. Blasting, Injuries from to be Assessed. — In the taking 
of lands for the construction of a railway, all such injuries as are 
likely to result from the building of the road in a proper manner are 
to be taken into account in the estimation of the damages; and this 
includes injuries likely to result to buildings and the remainder of 
the estate by means of blasting, in a proper manner, a ledge of rocks 
through which the railroad passes. But the compensation awarded 
does not cover damages resulting from blasting conducted in an im- 


1 Re New York, West Shore, &. R. R. 
Co., 29 Hun (N. Y.), 646. In determining 
the amount of compensation due to one 
whose land has heen appropriated by a 
railroad company, not only the value of 
the land may be considered, but matters of 
special damage. Bowen v. Atlantic & 
French Broad Valley R. R. Co., 17 S. C. 
574. Where a railroad company, with the 
full knowledge of the owner, took and used 
land for a right of way without condemna- 
tion, and subsequently secured the con- 
demnation of that and an additional tract 
for depot purposes, but made no entry 
thereon, it was held that the owner was 
entitled to compensation for the land ac- 
tually taken, with election to take the 
present value, or the value at the time of 
entry, and the company could elect to take 
all the land condemned, or only that used 


for right of way. A condemnation of land 
secured by the trustees of the first mort- 
gage bondholders when the road was wholly 
in their possession, was held to be the act 
of the purchasers under the foreclosure of 
said mortgage, who could not escape pay- 
ment of the damages assessed. Williams 
v. New Orleans, Mobile, &c. R. R. Co., 60 
Miss. 689. In assessing damages for the 
taking of land for a railroad; the incon- 
venience caused by cutting plaintiff’s land 
in two may be considered. Texas & Pacific 
R. R. Co. v. Durrett, 57 Tex. 48. 

1 Houston & E. T. R. R. Co. », Adams, 
58 Tex. 476. 

® Dodge ». County Commissioners, 3 
Met. (Mass.) 380; Brown », Providence 
R. R. Co., 5 Gray (Mass.), 835; White- 
house v. Androscoggin R. R. Co., 52 Me. 
208 ; St. Peters ». Denison, 58 N. Y. 
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proper or negligent manner, nor from allowing the stones and rocks 
thrown upon the adjoining land, even by blasts properly conducted, 
to remain there for an unreasonable period ; and where large stones 
from blasts properly conducted were thrown upon the lands of the 
plaintiff, which sunk into the earth and made large holes in his 
meadow-land, and the company neglected to remove them and re- 
store the land to its proper condition, it was held that they were 
liable to the land-owner therefor in an action on the case.! 

Sec. 259. Private Ways.— Where the statute provides a remedy 
for injuries occasioned by railroads in obstructing highways, bridges, 
and private ways, by the construction of a railroad, it is held that a 
person cannot be regarded as having a private way through his own 
land independent of his right to the land; and where a railway 
company obstructed a pathway which the owner had made for his 
own use, it was held that the commissioners must have taken this 
into consideration, and that an independent action for the injury 
- could not be maintained? But where a person has a way by neces- 
sity across another’s land, his right thereto is independent of the 
land taken, and he may maintain an action for its obstruction® But 
in the absence of any such statute, it has been held that a person 
who has merely a private way over the land of another, used as a 
street, although never laid out as such whether by grant or prescrip- 
tion, cannot recover for the obstruction of the way by. the construc- 


416. See Carman v, Steubenville, &c. 
R. R. Co., 4 Ohio St. 399. 


propriation of the alley by the railroad 
company, and may commence an action 


1 Sabin v. Vt. Central R. R. Co., 25 
Vt 363. 

2 Clark v. Boston & Montreal R. R. 
Co., 24 N. H. 114; Cate v. Nutter, 24 
id. 108. The right of the owner of a lot 
in a town or city to the use of the adjoin- 
ing street, is as much property as the lot 
itself ; the owner of the lot cannot be de- 
prived of this right by the obstruction of 
the street, without compensation. It is 
immateria] in such case whether the owner 
of the lot owns to the middle of the street, 
or not. Lackland v North Missouri 
R. R. Co., 31 Mo. 180. Where a railroad 
company obstructs an alley in a city, by 
building a railroad track through the alley, 
so as afterward to make the alley useless as 
an alley, an abutting lot-owner has the 
right, if he chooses, to consider the ob- 
struction as a permanent taking and. ap- 


against the railroad company and recover 
damages for such obstruction ; and in such 
case the measure of his damages will be 
the injury to his lot at the time the alley 
was taken and appropriated by the rail- 
road company, and not at the time of the 
trial of the case. Central Branch Union 
Pacific Railroad Co. v. Andrews, 26 Kan. 
702. Where a person had acquired a 
possessory title to land never opened to the 
public as a street, it was held that a railway 
company constructing o railway thereon 
8o as to destroy a public road leading to 
his quartz-mill, and materially damaging 
the accessibility to his dwelling-house, was 
liable therefor. Virginia, &c. R. R. Co. 
v. Lynde, 13 Ney. 92. 

8 Kimball v. Cocheco R. R. Co., 27 
N. H. 448, 


982 EMINENT DOMAIN. [oHaP. XIV. 


tion of a railway along or across it, because under such circumstances 
others are not precluded from acquiring a similar right over the same 
soil, and therefore the right is not a distinct right, but rather in the 
nature of a public right! But where a person has a distinct right of - 
way over the land of another, whether by grant or prescription, he is 
entitled to compensation for its destruction ; and it is quite difficult to 
understand why he is not entitled to compensation therefor, even 
though the way is used by others either with or without authority 
from the owner of the land. If the right of way exists by grant or 
prescription, it is a distinct right, aud the circumstance that others 
may have a similar right over the same way does not strip it of its 
character as an easement, or as property,? as it is one of the pecu- 
liarities of easements that a multitude of persons may have a dis- 
tinct property therein. 

SEc. 260. Damages Confined to the Particular Tract — The dam- 
ages to be awarded are confined to injuries to the particular estate 
from which the land is taken, and cannot be extended to other lands 
of the owner entirely separate and distinct from that a part of which 
is taken.® But ordinarily the damages must be confined to the lot or 


1 Boston & Worcester R. R. Co. v. Old 
Colony R. R. Co., 12 Cush. (Mass.) 605 ; 
Parker v. Boston, &c. R. R. Co., 3 id. 
107. Nor can one have a private right of 
way across his own land, Presbrey ». 
Old Colony, &&. R. R. Co., 103 Mass. 1. 
See holding that a person may have a dis- 
tinct right of way in an alley, Kansas 
City, &c. R. R. Co. v. Farrell, 76 Mo. 183. 

# Kansas City, &. R. R. Co. v. Fer- 
rell, 76 Mo. 183. 

® Bangor, &c. R. R. Co. v. McComb, 
60 Me. 290; St. Louis, &. R. R. Co. #. 
Brown, 58 Ill. 61; Fleming v. Chicago, 
&c. R. R. Co., 84 Iowa, 858. In N. Y. 
Central, &. R. R. Co., in re, 6 Hun 
(N. Y.), 146, the appellants owned several 
blocks of land in the city of New York, 
lying between Sixty-fifth and Sixty-sixth 
streets, intersected by Eleventh and 
Twelfth avenues. The block lying be- 
tween Eleventh and Twelfth avenues, a 
portion of which was taken by these pro- 
ceedings, was further divided by a strip 
of land used for respondent’s railroad, no 
Tight of way over such strip being possessed 
by the appellants. It was held (1), that 
no consequential damages to the block 


lying between Tenth and Eleventh ave- 
nues, or to that portion of the block be- 
tween Eleventh and Twelfth avenues 
which lay on the other side of the railroad 
track from the portion taken in these pro- 
ceedings, could be allowed ; (2), that the 
questions to be determined by the commis- 
sioners were: 1. The value of the ground 
taken, in the estimate of which they might 
take into account its value for any use to 
which it might be appropriated. 2. The 
consequential damage, if any, to that 
portion of the land in the block between 
Eleventh and Twelfth avenues which lay 
on that side of the existing railroad track 
from which the lend for the new route 
was taken by these proceedings. Twelfth 
avenue, which belonged to the city, though 
not actually opened, was held to constitute 
8 boundary of a distinct parcel. In such 
proceedings, it is proper for the party 
whose land is taken to show the purpose 
for which the land had been purchased, 
and how far the taking of a portion of 
such land damages the residue for such 
purpose. Sherwood o. 8t. Panl, &c. Co., 
21 Minn. 127; Minnesota Valley R. R. 
Co. v. Doran, 15 Minn. 280; St. Paul, 
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subdivision from which the land is taken, and injury to other lots, 
separated by streets and alleys, is not generally taken into considera- 
tion. The damages and benefits should be considered in relation to 
the entire tract, and not to a limited strip immediately adjoining the 
railroad or improvement. Daiages to lands of the same owner, at 
a considerable distance, caused by injuring a franchise out of the 
land, cannot be added to damages to land actually taken” The 
damages to separate tracts are to be considered separately.* If, how- 
ever, more than one lot or block is occupied in one business, as in 
that of a brewery, with necessary buildings on each side of au alley, 
the damages to the entire property must be paid, and not only the 
damages to the lot from which the strip of land is taken. But if the 
fixtures, engines, and appliances could be transferred to the other 
side of the alley, and placed in such a situation that the brewery 
could have been just as effectively operated as it was before, then _ 
the actual loss to the owners would have been the trouble and ex- 
pense of making the removal, together with compensation for the use 
of the brewery for whatever time it would have been necessarily idle 
whilst the change and transfer were being made* Again, if the 
several lots are used as one property, as a lumber-yard and saw-mill, 
and all the blocks are necessary to the enjoyment of the mill-prop- 
erty, damages may be allowed to the whole tract, for taking away 
and separating necessary portions of the establishment, although the 
lots may be separated from each other by a public street® The 
same doctrine has been applied to the case of a brickyard, where 
the different lots were used together, and where the owners were 
prevented from enlarging by proximity to the railroad® The fact 
that a tract had been laid out into city-lots, but not used as such, 


&. R. BR. Co. v, Matthews, 16 Minn. 
341. 

1 Page v. Chicago, &. RR. Co., 70 
Hl. 824; Robbins v. Milwaukee, &. R. R. 
Co., 6 Wis. 636. In New York, &. R. R. 
Co., in re, 27 Hun (N. Y.), 153, where 
the land had been divided into building 
lota, although never used for any other 
purpose than pasturage, it was held that 
the depreciation in the value of the lots 
through which the road did not pass could 
not be taken into account. But in an 
action for damages where the land was all 
used as a part of the same tract, although 
separated by a highway, it was held that 
damages to the whole tract ahould be con- 


sidered. New York, West Shore, &c. 
R. R. Co, v. Le Feare, 27 Hun (N. Y.), 
537. 

2 Fuller v. Edings, 11 Rich. (S. C.) 
L. 239. 

8 St. Louis, &. R. R. Co. v. Brown, 58 
Tl. 61. 

4 Hannibal Bridge Go. v. Schaubacher, 
67 Mo. 582. 

6 Chapman v, Oshkosh, &. R. R. Co., 
$3 Wis. 629, Contra (in a case almost 
exactly similar), Fleming . Chicago, &. 
R. R. Co., 84 Iowa, 8538. 

* Sherwood v. St. Paul, &. R. B. Co., 
21 Minn. 127 ; 8. c. 21 Minn. 122, 
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will not prevent the consideration of the damages to the entire 
tract. The court is not to consider the map, but the land as it 
stands, and the use to which it is applicable. The division into lots 
is accidental.! Hence an eighty-acre tract, separated from the rest 
of a farm by a public road, may be considered as a part of the farm, 
if actually so in fact? The tract is to be a compact tract, and not 
two farms separated by a high bluff and distant from each other, 
through only one of which the railroad passed. When the blocks 
and tracts are not used together, no damages can be allowed for 
blocks separated by streets from the block in which the land is 
taken ; and if a strip is taken adjoining an existing railroad, there 
will be no damages for land on the other side of the existing rail- 
road. The question cannot arise in considering damages to vacant 
and unoccupied land. Where the company institutes proceedings, 
and describes the land in its petition, the damages are to be confined 
to the land mentioned in the petition, unless the owner, by cross- 
bill, shows that he owns contiguous land which will be damaged.® 
Sec. 261. Measure of Compensation for Property of one Corpora- 
tion taken for its Use by another.— The proper rule of valuation 
of property of one corporation taken: for the use of another, is held 
not to be what the property is worth to the first corporation for 
its uses, but what it is worth for general purposes,— what is its 
value in the market.’ The same principles prevail in this respect as 
prevail in reference to compensation to individuals for the taking 
of their property® and merely speculative or conjectural damages 
should not be allowed. Thus, in taking a part of a turnpike road, 
the fact that the railway will diminish the business of a turnpike is 
not to be considered ;* nor where one railway crosses another are 


1 Welch v. Milwaukee, &. R. R. Co., 
27 Wis. 108; Driver v. Western R. R. 
Co., 82 Wis, 569. 

2 St. Paul, &. R. R. Co. v. Murphy, 
19 Minn. 500. . 

* Minnesota, &. R. R. Co. v. Doran, 
15 Minn. 230. 

« Matter of New York Central R. R. 
Co., 6 Hun (N. Y.), 146. 

5 Walker v. Old Colony R. R. Co., 108 
Mass. 10 ; Presbrey v. Old Colony R. R. 
Co., 108 Masa. 1. 

® Jones v. Chicago, &. R. R. Co., 68 
Ill. $80 ; Mix v. Lafayette, &c. R. R. Co., 
67 IL 819; Mill's Em. Dom. § 167. 


7 Goodin v. Cincinnati Canal Co., 18 
Ohio St. 169. In condemning a right of 
way across another railroad, the company 
whose road is crossed is entitled to damages 
sufficient to put and keep its embankments 
and track in as safe a condition as before. 
St. Louis, Jacksonville, &c. R. R. Co. v. 
Springfield, &. R. R. Co., 96 Ill. 274. 

8 Fitchburg R. R. Co. v. Boston & 
Maine R. R. Co. 8 Cush. (Mass.) 58; 
Boston & Worcester R. R. Co. v. Old 
Colony R. R. Co., 8 Allen (Mass.), 142. 

® Troy & Boston R. R. Co. v. North- 
ern T. Co., 16 Barb. (N. Y.) 100. 
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damages to be given on account of a statutory requirement to stop 
trains at such crossings, aud the consequent impairment of the hauling 
capacity of the engines Nor are damages to be given for the delay, 
inconvenience, trouble and danger resulting from such crossing? In 
the case last cited, the court said: “The law requiring railroad trains 
to stop before crossing another railroad being a mere police regula- 
tion, and subject to repeal at any time, the damages sustained by a 
railroad company for the delay, inconvenience, and trouble in stop- 
ping before crossing another road seeking a condemnation for might 
of way across the track of an existing railroad, are too vague, in- 
definite, and contingent to be an element in the assessment of dam- 
ages in favor of the road’ to be so crossed. Nor is the increased 
danger arising from the crossing of the track of one railroad by the 
trains of another, to be considered as an element of damage in such 
proceeding. To allow damages on such a claim would violate the 
rule that they cannot be allowed on mere conjecture, speculation, 
- fancy, or imagination. They must be real, tangible, and proximate. 
Nor is this rule in conflict with what was said in a case befure this 
court® in which it was held that only such injury and inconvenience 
as reduce the capacity of the corporation to transact its business, and 
necessarily result in damage and loss, are elements of damage. Dh- 
rect and.immediate damages alone are recoverable in this class of cases, 
and remote or merely incidental damages cannot be considered. It is 
that injury which depreciates the value of the property, whether by 
taking a portion of it or rendering the portion left less useful, or in 
case of a railroad company or other corporate body, less capable of 
transacting its business, — such a hindrance and inconvenience as to 
occasion loss, or diminish and limit its capacity to transact its busi- 
ness by decreasing the power to transact as much, or necessarily 
increasing the expense of what may be done, although not dimin- 
ished ; and this hindrance must produce immediate or future loss. 
If the new structure, when made, does not necessarily abridge the 
owners capacity without increased expense to transact an equal 
volume of business, then, although there may be inconvenience and 
aunoyance, unless the property is depreciated in value these are not 
elements of damages.”4 If the whole franchise and property of a 
! Chicago & Alton R. R. Co. o. Joliet, 8 Lake Shore & Mich. So. R. R. Co. ». 
a R. R. Co., 105 Ill. 888 ; 44 Am. Rep. sures & West. Ind. R. R. Co., 100 Il, 


YProra & Poulin NE. Corer Peta kk PO Lake Shore & MOS RCo." s, 
Farmington RB. BR. Co., 105 Ill. 110. - Cincinnati 8S, & C. R. R. Co., 80 Ohio, 
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corporation are taken, of course its true and just value must be 
given, — that is, its fair market value. 

Sec. 262. What Benefit may be Allowed.— In a proceeding against 
a plank-road couipany to recover damages done to land by the loca- 
tion and construction of the road, where the statute directs the ad- 
vantages as well as disadvantages of the road to be considered, it is 
competent for the company to prove that the land has increased in 
value by the construction of the road;! and any direct and peculiar 


604 ; Boston, &c. R. R. Co. v. Old Colony 
R. R. Co., 3 Allen (Mass.), 142; Old 
Colony R. R. Co, v, Plymouth Co., 14 
Gray (Masa.), 155; Massachusetts, &c, 
R. R. Co. v. Boston, &. R. RK. Co., 121 
Mass. 124; Boaton, &&. R. R. Co. v. Old 
Colony R. R. Co., 12 Cush. (Mass.) 605 ; 
Peoria & Pekin Union R. R. Co. v, Peoria 
& Farmington R. R. Co., 105 Il. 110; 
Chicago & Alton R. R. Co. v, Joliet, 
Lockport, & Aurora R. R. 105 Ill. 888. 

1 Plank-Road Co. v. Rea, 20 Penn. St. 
97. In assessing compensation for a local 
incidental injury from the construction of 
a railroad, a local incidental benefit to 
the remainder of the land, arising from 
the building of a railroad, but not con- 
nected with the subject-matter or local- 
ity of the injury, cannot be taken into 
account. In the case of compensation 
claimed for the building of a railroad be- 
tween a navigable river and coal mines, 
whereby the river transportation was in- 
jured or cut off, to reduce damages, the 
railroad company may show that the river 
transportation had lessened in value, by 
the facilities for transportation furnished 
by the railroad. Where the indirect evi- 
dence was that there were such coal miues 
between, and that such building would 
prevent coal being shipped on the river, the 
question on cross-examination, whether 
the facilities of coal transportation would be 
diminished by such railroad, was held legi- 
timate and proper. In assessing damages 
for land taken by a railroad company, the 
jury cannot legally take into consideration 
and make allowance for any such benefits 
as accrue to the community generally from 
the construction of the road. Little Miami 
Railroad Co. v, Collett, 6 Ohio St. 182. 
The defendant asked that the following 
instruction should be given to the jury : 


‘* In ascertaining the extent of the injury 
to the plaintiffa, an estimate of the value 
of the property taken at the time of the 
taking is a necessary step; but if the ben- 
efits resulting to the plaintiffs, by the 
construction of the railroad, equal in pecu- 
niary value the value of the property taken 
by the defendant, it is a just and legal 
compensation for the property so taken.” 
It was held that the instruction should 
have been given ; but it is not proper to 
receive evidence of its value at the time of 
trial; it is proper to prove what was its 
value at the time of the construction of 
the road, Indiana Central R. R. Co. oc. 
Hunter, 8 Ind. 74. If by the constrac- 
tion of a railroad, a landholder is obliged 
to build additional fences, that. fact is to 
be considered iu estimating the land dam- 
ages. Evansville R. R. Co. v. Fitzpatrick, 
10 Ind. 120; Same ». Stringer, id. 551. 
In assessing land damages, the jury are to 
disregard benefits which may be supposed 
to accrue to the land-owner, as drainage 
by the railroad ditches. Evansville, &. 
R. R. Co. 0. Fitzpatrick, 10 Ind. 120. 
Any direct and peculiar benefit or increase 
of value accruing therefrom to laud of the 
same owner adjoining or connected with 
the land taken, and forming part of the 
same parcel or tract, is to be considered 
by the jury and allowed by way of set-off ; 
but not any general benefit or increase of 
value received by such land in common 
with other lands in the neighborhood, nor 
any benefit to other land of the same owner, 
though in the same town. The time at 
and from which the benefit accruing to the 
owner of land taken for a highway or rail- 
road is to be estimated, in asseasing his 
damages for such taking, is that of the 
actual location. Meacham v. Fitchburg 
R. R. Co., 4 Cush, (Mass.) 291. Where 
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benefit or increase of value accruing therefrom to land of the same 
owner adjoining or connected with the land taken, and forming part 
of the same parcel or tract, is to be considered by the jury and 
allowed by way of set-off; but not any general benefit or increase 
of value received by such land in common with other lunds in the 
neighborhood, nor any benefit to other Jand of the same owner, 


though in the same town! The 


damages to an estate by the construction 
ot a railroad are under advisement by a 
jury, they are to take into consideration 
the injury to the lands not taken, to the 
owner's dwelling-house on the estate, the 
subjection of his family to danger, his 
buildings to risk of fire, the inconvenience 
caused by embankments and excavations, 
and deterioration of his lunds for agricul- 
tural purposes or for building-lots. It 
is not competent, in order to rebut the 
opinions of witnesses as to the value of 
laud, to show that in other towns lands 
had been increased in value by the prox- 
imity of the road. Somerville, &. R. R. 
Co. v. Doughty, 2 N. J. L. 495. In 
Missouri the benefit derived which is to 
be taken into account is the direct and 
peculiar benefit resulting to the land in 
particular, not the general benefit accru- 
ing to it in common with other land which 
is enhanced in value by the building of 
the road. St. Louis, &. R.R. Co. v 
Richardson, 45 Mo. 466. But in Alabama, 
where land is taken for public works, any 
increased value of the remaining lands of 
the owner, arising from the public works 
for which the lands are taken, cunnot be 
considered in assessing the amount of 
compensation to be paid for the portion 
taken ; nor, in arriving at the amount of 
such compensation, can conjectural and 
speculative extimates as to possible advan- 
tages or disadvantages arising from the 
pablic works be taken into the account. 


Alabama, &. R. R. Co. v. Burkett, 42_ 


Ala. 83. 

1 Meacham »v. Fitchburg R. R. Co., 4 
Cush. (Mass.) 291; Upton v. South Read- 
ing Brunch R. R. Co., 8 Cush. (Mass.) 
600; Chicago & Mexican Central R. R. 
Co. v. Ritter, 10 Am. & Eng R. R. Cases, 
202; Philadelphia & Erie R. R. Co. v. 
Cake, 95 Penn. St. 1389. The incidental 
benefits to the owner which may be set off 


benefits must be the direct and 


against his incidental damages, in esti- 
mating the damages to be paid him for the 
taking of his land for railroad purposes, 
do not include the general advance in the 
value of laud resulting from the construc- 
tion of the road. Railroad Co. r. MeDon- 
ald, 12 Heisk. (Tenn.) 54. While the 
general advantage resulting as well to the 
public as to the property which is the sub- 
ject of assessment is not to be considered 
in eatimating the benefits to that property, 
yet anything and everything connected 
with the general improvement which tends 
to increase its value or usefulness to such 
property may be considered. Pittsburgh 
& Lake Erie K. R. Co, v. Robinson, 95 
Penn. St. 426. That the pluintiffs refused 
to avail themselves of the advantages 
which may have been afforded them by the 
railway is of no moment ; for the question 
is not as to the disposition of the owners 
of the property, but whether or not the 
facilities afforded by the improvement 
have advanced the market value of the 
property. Pittsburgh & Lake Erie R. R. 
Co. v. Robinson, 95 Penn. St, 426. 
Lake, J., expresses the rule very clearly 
thus: ‘‘The owner of land taken for a 
railroad is entitled to recover, in any 
event, a3 one item of damage, the fair 
value of the portion actually taken. 
Wagner v. Gage Co., 3 Neb. 237. And in 
addition to this, he should have allowed 
to him a reasonable compensation for 
whatever damage the evidence shows must 
necessarily be done to the residue of the 
tract from the proper construction and 
fature careful operation of the road. 
Where the evidence shows that the land- 
owner will be specially benefited by the 
location of the road, such benefit may go 
to reduce the damages to the residue of the 
laud, but cannot be set off against the 
value of the part actually taken. But 
those benefits which are common and 
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peculiar benefits resulting to them in particular, and not the general 
benefits they derive in common with other land-owners in the vicin- 


ity from the building of the road. 


shared in by others as well cannot be con- 
sidered to reduce his damages. But dam- 
uges from a supposed iusufficiency of a 
culvert to the owner's remaining land in 
case of high water, and the possible de- 
straction of property by tire and otherwise 
through the carelessness of the company's 
agent in operating the rond, are too uncer- 
tain and remote to be taken into the esti- 
mate, and valuations of the ‘land based in 
part thereon are entitled to no weight with 
the jury. King v. Iowa Midland R. R. 
Co., 34 Iowa, 455; Lehigh Valley R. R. 
Co. ». Lazurus, 28 Penn. St. 203 ; Patten 
t. Northam, &. R. R. Co., 33 id. 426; 
Fleming v. C., D. & M. R. R. Co., 34 
lowa, 353. Damages to be paid by the 
company upon the condemnation do not 
cover those caused by injuries resulting 
from negligence or unskilfulness in either 
the construction or operation of the road. 
Delaware, Lack., & West, R, R. Co. te. 
Salmon, 40 N. J. L. 299. And even if 
they were in fact included in the assess- 
ment, their payment would be no bar to 
future actious brought for such injuries. 
The damages -for which the law provides, 
and proper to be included in the assessment 
for the right of way, are simply those which 
it can be said with reasonable certainty the 
owner of the land will sustain by reason 
of its appropriation ; in other words, such 
dlamages as are necessarily incident to the 
proper construction and careful manage- 
ment of the road, leaving injuries resulting 
from negligence to be compensated for by 
action whenever they occur. Freemont, 
Elkhorn, &. R. R. Co. v. Whalen, 11 Neb. 
585; Whiteman v. Wilmington, &. R. R. 
Co., 2 Harr. (Del.) 614; Hatton v, Mil- 
waukee, 31 Wis. 27; Indiana Central R. R. 
Co. v, Hunter, 8 Ind. 74; Louisiana, &c. 
Plank-Road Co. v. Pickett, 25 Mo. 535; 
Pennsylvania R. R. Co. v. Heister, 8 Penn. 
St. 445; Kramer ». Clevelund, &. R. R. 
Co., 5 Ohio Bt. 140; Malone v. Toledo, 
$4 id. 541; Columbus, &. R. R. Co. v. 
Simpson, 5 id. 251; Newby »v. Platte Co., 
25 Mo. 258 ; McIntire o. State, 8 Blackf. 
(Ind.) 384, The rule is said to be that 


Although general resulting bene- 


the benefits to be offeet are only such as 
the land-owner derives in excess of those 
which his neighbor derives from the con- 
struction of the road. Tebo, &. R. R. Co. 
v. Kingsbury, 61 Mo. 51 ; Chapman ». 
Oshkosh, &. R. R. Co., 88 Wis. 629; 
Raleigh, &. R. R. Co. v. Wicker, 74.N.C. 
220; Quincy, Mo., & Pacific R. RK. Co. o. 
Ridge, 57 Mo. 599; Mississippi River 
Bridge Co. ». Ring, 58 Mo. 491; Hasher o. 
Kansas City, &. R. R. Co., 60 Mo. 303 ; 
Addin v. White Mountains’ R. R. Co., 55 
N. H. 413; Wyandotte, &e. R. RCo. »v. 
Waldo, 70 Ill. 629. 

1 Newby v. Platte County, 25 Mo. 258; 
Pacific R. R. Co. v. Chrystal, 25 Mo. 544. 
The distinction made in this class of cases 
seems to us to be without foundation, and 
if benefits and advantages are to be allowed 
at all there seems no good reason why, if 
they are equal to the entire value of the 
land taken, they should not be allowed in 
full satisfaction of the entire value found, 
and in several of the States it is held that 
if the benefit will equal the value of the 
land, they may go to the entire payment 
of the damages, —Com. v. Middlesex, 9 
Mass, 388; Whitman v. Boston R. R. Co., 
3 Allen (Mass.), 1833; Putnam v. Douglass 
Co., 6 Oregon, 328; Elgin v. Eaton, 70 
Ill. 824,— upon the principle that, as no 
dainage is sustained, none can be claimed. 
Trinity College v. Hartford, 32 Conn. 452; 
Nichols v. Bridgeport, 28 id. 189; Long 
Island R. R. Co. v. Bennett, 10 Hun 
(N. Y.), 91; Chicago, &. R. R. Co. oe. 
Francis, 70 Ill. 238. But as holding the 
doctrine as stated in the text, see Shipley 
v. Baltimore & Potomac R. R. Co., 34 Md. 
336 ; Jones v. Wills Valley R. R. Co., 30 
Ga. 48; Atlanta v. Central, &c. R. R.Co., 
53 id. 120; New Orleans, &c. R. R. Co. ». 
Gay, ante; Todd v. Kankakee, &c. R. R. 
Co., 78 Ill. 530; Fremont, &. Valley 
R. R. Co. v. Ward, 11 Neb. 597; Fre- 
mont, &. Valley R. R. Co. v. Whalen, 11 
Neb. 585 ; McReynolds ». Baltimore, &c. 
R. R. Co., 105 Ill. 152; Page v. Chicago, 
&e. R. R. Co., 70 Ill. 824; Meacham 9, 
Fitchburg R. R. Co., 4 Cush. (Mass.) 291; 
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fit to the land-owner, in common with that occurring to other land- 
owners in the vicinity, is not to be taken into account in estimating 
damages for land appropriated to the use of a railway, yet where a 
local incidental benefit to the residue of the land is blended or con- 
nected, either in locality or subject-matter, with a local incidental 
injury to such residue of land, the benefit may be considered in fix- 
ing the compensation to be paid the owner, not by way of deduction 
from the compensation, but of showing the extent of the injury done 
the value of the residue of the land.’ In some of the States it is 
held that whenever the property of an individual is required for 
public uses, the owner is entitled to just compensation in money, 
but if, in addition to its intrinsic value, he clainis indemnity for the 
losses and inconveniences which will incidentally devolve upon him 
in consequence of such public appropriation of his property, in esti- 
mating those losses and inconveniences, the profits, advantages, and 
conveniences which will result to him from the uses to which the 
public applies the property taken are also to be estimated, and the 
excess of the former over the latter is the true amount of incidental 
damages. The just compehsation guaranteed by the Constitution for 
the property taken must be ascertained and paid, regardless of any 


speculative advantage to flow from its use.* 


Parks v. Hampden Co., 120 Mass. 395; 
Allen ». Charlestown, 109 id. 243; Upton 
v. So. Reading Branch R. R. Co., 8 Cush. 
(Mass.) 600; Vicksburg, &c. R. R. Co. v. 
Calderwood, 15 La. An. 481 ; Chesapeake, 
&. R. R. Co. v. Tyree, 7 W. Va 693; 
Mount Washington Road, in re, 35 N. H. 
134; Carpenter v. Landaff, 42 id. 218; 
Adden v. White Mountains R. R. Co., 55 
id. 418; Senior v. Metropolitan Ry. Co., 
2H. & C. 258; Jumes River, &. R. R. 
Co. v. Turner, 9 Leigh (Va.), 313; Keiths- 
burg, &. R. R. Co. v. Henry, 79 Ill. 290; 
Peoria, &. R. R. Co. v. Black, 58 id, 38; 
Weir v. St. Paul, &. RK. R. Co., 18 Minn, 
155; Minnesota Central R. R. Co. v. 
McNamara, 13 id. 508; Lee v, Tebo, &e. 
R. R. Co., 53 Mo. 178; Nicholson 9. 
N. Y. & New Haven R. R. Co., 22 Conn. 
74; Nichols v. Bridgeport, 23 Conn. 189; 
Hornstein v. Atlantic, &. R. R. Co. 61 
Penn. 8t. 87. But in some States general 
benefits, common to all in the vicinity, are 
held to be allowable as against the dis- 
advantages. New Orleans, &c, R. R. Co, 


v. Gay, 31 La. An. 480; California, &o, 
R. R. Co. v. Armstrong, 46 Cal. 85 ; Alton, 
&e. KR. R. Co. v. Carpenter, 14 Il. 190; 
San Francisco, &. R. R. Co. v. Caldwell, 
$1 Cal. 367; Credit Valley R. R. Co. v. 
Spraggs, 24 Grant's Ch. (U. C.) 281. 

1 Cleveland & Pittsburgh R. R. Co. ». 
Ball, 5 Ohio St. 568. 

3 Sutton v. City of Louisville, 5 Dana 
(Ky.), 28; Rice v. Danville, &c. Turnpike 
Co., 7 Dana (Ky.), 81; Jacob v. City of 
Louisville, 9 Dana (Ky.), 114; Woodfolk 
v. Nashville & Chattanooga R. R. Co., 2 
Swan (Tenn.), 422; Shipley v. Baltimore, 
&e. R. R. Co., 84 Md. 836; Hayes v. Ot- 
tawa, &. R. R. Co., 54 Ml. 378; Wilson 
v. Rockford, R. 1., & St. L. R. R. Co., 59 
Ilt. 273; Peoria, P., & J. R. R. Co. v. 
Laurie, 68 Il]. 264 ; Carpenter v. Jennings, 
77 ‘Til. 250; Todd o. Kankakee & I. R. 
R. BR. Co., 78 Ill. 580 ; Oregon Cent. R. R. 
Co. v. Wait, 3 Oreg. 91; Woodfolk ». 
Nashville & C. R. R. Co., 2 Swan, 422; 
East Tenn. & V. R. R. Co. v. Love, 8 
Head, (Tenn.) 63; Paducah & M. R. RB 
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A tenant for years whose lease began before, and who was in pos- 
session at the time an injury was done, is an owner within the pro- 
visions of a statute regulating the compensation to be paid to owners 
of land, etc., and is entitled to recover damages for an injury sus- 
tained by him in the building of the road; and the benefit accruing 
to him from the road, but not that accruing to the land-owner, may 
be deducted from the injury received! But in assessing damages 
for land taken by a railroad company, the jury cannot legally take 
into consideration and make allowance for'any such benefits as 
accrue to the community generally from the construction of the 
road.2_ And in some of the States it is held that the “just compen- 
sation” secured by constitutional provision to a land-owner for in- 
jury to his property taken by a railroad, excludes from consideration 
the general enhancement of the value of his property. The cash 
value and the actual damage are the true standard by which to 
determine the compensation to which in such cases the party is en- 
titled? And in those States where benefits are allowed to be offset, 
the jury cannot estimate the benefit the road has been to property 
of the plaintiff situated in another place, and unconnected with the 
lot for which he claims damages ;* and evidence that the remaining 
land of the petitioner would be benefited by the location of a station 
at that place is inadmissible in reduction of damages, if no act» has 
been done by the proprietors of the railroad towards establishiug 
such a station® In several of the States the Constitution, and in 
others the statute, provides that damages shall be assessed without 
deduction for benefits, and of course, in those States full damages 
must be awarded. The fact that the building of the road will 
increase the demand for a certain species of property which the land- 


Co. v. Stovall, 12 Heisk. (Tenn.) 1; 
Mias, R. R. Co. v. McDonald, 12 Heisk. 
(Tenn.) 54; Mitchell v. Thornton, 21 
Gratt. (Va.) 164; Milwaukee & M. 
R. R. Co. v. Eble, 4 Chandler (Wis.), 
72; Buffalo Bayou, B., & C. R. R. Co. 
v. Ferris, 26 Tex. 588 ; Paris v. Mason, 37 
Tex. 447; Sutton ». Louisville, 5 Dana 
(Ky.), 28; Jacob v. Louisville, 9 Dana 
(Ky.), 114; Henderson & N. R. R. Co. ». 
Dickerson, 17 B. Mon. (Ky.) 173 ; Louis- 


ville & N. R. R. Co. v. Thompson, 18 300 


B. Mon. (Ky.) 735; Elizabethtown & P. 
R. R. Co. v. Helm, 8 Bush (Ky.), 681 ; 
New Orleans, O., & G. W. R. R. Co. ». 
Lagarde, 10 La. An. 150; Vicksburg, S., 


& T. R. R. Co. v, Calderwood, 15 La. An. 
481 ; Jones v, Wills Valley R. R. Co., 30 
Ga. 43; Atlanta v. Central R. R. & Bank- 
ing Co., 53 Ga. 120, 

1 Turnpike Road ». Brosi, 22 Penn. 
8t, 29. 

2 Little Miami R.R. Co. v. Collett, 6 
Ohio St. 182; Harvey ». Lloyd®8 Penn. 
St. 381. 

§ Brown ». Beatty, 34 Miss. 227; Isom 
v, Mississippi Central R. R. Co., 86 Miss. 


* Railroad Co. v, Gilson, 8 Watts 
(Penn.), 243. 

§ Brown v. Providence, &. R. R. Co., 
6 Gray (Maas.), 35. 
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owner has for sale —as, in one case, chestnut ties — is not admissi- 
ble in reduction of damages. The benefit is held to be too remote.! 
As in the estimation of damages for the taking of land, the disad- 
vantages and damages arising therefrom are confined to the particu- 
lar tract from which the land was taken, so upon the other hand the 
benefits to be allowed are confined to the benefits to the particular 
tract in question, and benefits to other lands owned by the land- 
owner in the vicinity cannot be considered.? 

SEc. 263. Opinions as to Value: Expert Evidence. — As value rests 
largely in opinion, it follows as a matter of course that persons ac- 
quainted with the value of the land may give their opinion as to 


the value, and the amount of benefits or damages? 


1 Childs v. New Haven, &c. R. RB. Co., 
133 Mass. 253. 

2 Philadelphia, &. R. R. Co. v. Gilson, 
8 Watts (Penn.), 248; St. Louis, &c. R. R. 
Co. v. Brown, 58 Il). 6) ; Todd v. Kan- 
kakee, &c. R. R. Co., 78 id. 530; Minne- 
sota Valley R. R. Co. v. Doran, 17 Minn. 
188; Paducah, &. R. R. Co. v. Stovall, 
1 Heisk. (Tenn.) 1; Buffalo Bayou, &. 
R. R. Co. v. Ferris, 26 Tex. 588. 

% Walker v. Boston, 8 Cush. (Mass.) 
279 ; Shattuck ». Stoneham Branch R. R. 
Co., 6 Allen (Mass.), 115; Wyman ». 
Lexington R. R. Co., 13 Met. (Mass.) 316 ; 
Whitman v. Boston, &. R. R. Co., 7 Al- 
len (Mass.), 313; Vandine v, Burpee, 13 
Met. (Mass.) 288; Snow ». Boston & 
Maine R. R.Co., 65 Me. 23 ; Diedrich v. 
Northwestern Union R. R. Co., 47 Wis. 
662 ; Jacksonville, &c. R. R. Co. v. Cald- 
well, 21 Ill. 75 ; Galena, &. R. R. Co. ». 
Haslam, 73 Ill. 494 ; Cairo, &. R. R. Co. 
v. Woolsey, 85 Ill. 370; Brown v. Provi- 
dence, &. R. R. Co., 12 RB. I. 238; Indian- 
apolis, &. R. R. Co. v. Pugh, 85 Ind. 
279 ; Leber v. Minneapolis, &. R. R. Co., 
29 Minn. 256; Sherman v. Minneapolis, 
&c. B. R. Co., 30 Minn. 227 ; Sheldon v, 
Minneapolis R. R. Co., 29 Minn. 318; 
Selma, &. R. R. Co. v. Keith, 58 Ga. 
178; Rassell ». Horn Pond Branch R. R. 
Co., 4 Gray (Mass), 607; Atlantic & G. 
W. RB. Co. v. Campbell, 4 Ohio St. 5838; 
Cleveland & P. R, R. Co. wv. Ball, 5 id. 
568 ; Morehouse v. Mathews, 2 N. Y. 514; 
Dunham v. Simmons, 8 Hill (N. Y.), 609; 
Paige v. Hazard, 5 id. 608; Troy & Bos- 
ton R. R. Co. ». Northern Turnpike Co., 


In order to 


16 Barb. (N. Y.) 100; Lincoln v. Sara- 
toga & Schen. R. R. Co., 23 Wend. (N. Y.) 
425; Montgomery & W. P. R, Co. o, 
Varner, 19 Ala. 185 ; Alabama & F. R. R. 
Co. v. Burkett, 42 id. 83 ; Evansville, I., & 
C.8. R. R. Co. v. Fitzpatrick, 10 Ind. 120; 
Baltimore, P. & C. R. R. Co. , Johnson, 
69 id. 480; Baltimore, &. R. R. Co. v. 
Stoner, id. 579; Chicago & A. R. R. Co. 
v. 8. & N. W.R. R. Co., 67 Ill. 142; Har- 
rison v. lowa Midland R. R. Co., 36 Iowa, 
823 ; Prosser v. Wapello Co., 18 id. 827 ; 
Henry v. Dubuque, &c. R. R. Co., 2 id. 
288; Dalzell v. Davenport, 12 id. 437; 
City of Parsons v. Lindsay, 26 Kan. 480 ; 
Burlington & Missouri River R. R. Co, ». 
Beebe, 16 Neb. 463; Missouri River, &c. 
R. R. Co. ». Owen, 8 Kan. 409 ; Curtis o. 
St. Paul, &. R. R. Co., 20 Minn, 28; 
Sherwood v. St. Paul, &c. R. BR. Co., 21 
Mion. 127; Hosher v. Kansas City, &c. 
R. R. Co., 60 Mo. 808; Swan v. Middle- 
sex, 101 Mass. 173; Dwight v. Co. Com: 
missioners, 11 Cush. (Mass.) 201; Lafay- 
ette, &. R. R. .Co, v. Winslow, 66 I}l. 
219 ; Simmons v. 8t. Paul, &. R. R. Co., 
18 Minn. 184; St. Paul, &. R. R. Co. o. 
Murphy, 19 Minn. 500; Lehmicke 9. St. 
Paul, &. R. R. Co., 19 Minn. 464; East 
Penn. R. R. Co. v. Hottenstine, 47 Penn. 
8t, 28 ; Frankfort, &c. K. R. Co. », Wind- 
sor, 61 Ind, 288; Brown v. Corey, 48 
Penn. St. 495; East Penn. R. R. Co, v. 
Heister, 40 Penn. St. 496 ; Tate v. M, K. 
& T. R. R. Co, 64 Mo. 149. But see 
Burlington v. Missouri River R. R. Co. 
v. Beebe, 16 Neb. 463. The evidence cf 
witnesses as to the value of the premises 
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make such evidence admissible, the witness must be shown to pos- 
sess some special knowledge of the value of the land in question. 


immediately before the condemnation, and 
the value of the several parcels immediate- 
ly thereafter, is competent to be considered 
by the jury. Indianapolis, Decatur & 
Springfield R. R. Co. v. Pugh, 85 Ind. 279 ; 
Curtis v. St. Paul, Stillwater, & Taylor's 
Falla R. RK. Co., 20 Minn, 28; Colvill ». 
St. Paul & Chicago RB. R. Co., 19 id. 
283 ; Sherwood v. St. Paul, &c. R. kK. Co., 
21 id. 127; Sherman »v. St. Paul, Minne- 
apolis & Manitoba R. R. Co., 80 Minn., 
227 ; Snow v. Boston & Maine R. R. Co., 
65 Me., 230; Republican Valley R. R. 
Co, ». Arnold, 13 Neb, 485. So it is 
competent for a witness who has a per- 
sonal knowledge of the land, and who 
possesses the necessary information to ena- 
ble him to form a proper estimate of its 
value, to state his opinion as to the value 
of the residue of the land after the appro- 
priation ; and it is not neceasary that he 
should know of sales of such tracts of 
land. Frankfort & Kokomo R. R. Co. 
v. Windsor, 61 Ind., 288. But such 
opinions as to damages should be care- 
fully weighed, not blindly followed. Mc- 
Reynolds v. Baltimore & Ohio R. R. 
Co., 106 Ill, 162. A farmer may, as an 
expert, give hia estimate of the value as 
farm land of realty so condemned, but his 
opinion generally of the value of such 
realty is inadmissible, since the market 
value of a farm may be much greater than 
its agricultural value. Brown v. Provi- 
dence & Springfield R. R. Co., 12 R. 1 
238 ; Kansas Central R. R. Co. v. Allen, 
24 Kan. $3; Kansas Central R. R. Co. ». 
Ireland, 24 Kan. 86. In a case a witness 
testified that he knew the property in 
question ‘‘by sight.” He had lived for 
twenty-two years about three miles from 
the city of Stillwater. The property had 
heen occupied as a tavern-atand for about 
ten years, and lay between Stillwater and 
his residence. It was held that he was 
acquainted with the property within the 
rule that, when the value of property is 
in controversy, persons acquainted with it 
may state their opinion as to its valne. 
Lehmicke v. St. Paul, Stillwater, & Tay- 
lor’s Falls R, R. Co., 18 Minn. 464. So 
in an action for damages for the taking of 


part of plaintiffs block, a witness for 
plaintiff, who had acted for several years 
as his agent in looking after the black, 
had paid taxes, given leases, and collected 
rents thereon, received offers to purchase, 
and was personally acquainted with the 
block both before and after the taking. 
was competent to testify not only to the 
value of the strip taken, but also to the 
depreciation in’ value of the remainder of 
the block, by reason of the taking for rail- 
way purposes. Diedrich v. Northwestern 
R. R. Co., 47 Wis. 662. So where a rail- 
way company sought to condemn city lots 
with buildings thereon for the use of its 
road, it was held that, as lands and city 
lots have no standard value, it was right 
and necessary to take the opinions of 
witnesses, and to hear the facts upon 
which such opinions were founded, to en- 
able the jury to fix the compensation to 
be awarded to the owners. Lafayette, 
Bloomington, & Mississippi R. R. Co. v. 
Winslow, 66 Ill. 219. The owner having 
resided upon and improved it for several 
years, who swears that he knows what it 
is worth, is a competent witness as ‘to its 
value. Burlington, &. R. R. Co. 0. 
Schluntz, 14 Neb. 421. Ina Kansas case 
ten witnesses were called, who testified 
that they knew the value of the farm be- 
fore and after the appropriation, and gave 
such values. Thereafter two witnesses 
were called, who stated that they did not 
know the market value. They were then 
asked ‘‘to state if they knew the per cent 
difference, if any there was, in the value 
of the farm before the taking and after the 
right of way was taken.” This question 
was objected to, but the witnesses testified 
as to the per-cent difference. None of the 
ten witnesses who had testified as to abso- 
lute values disclosed in their testimony a 
less per-cent difference than did these two 
witnesses ; and after all the testimony was 
received, the jury were sent out to view 
the farm ; and their verdict was less than 
two-thirds of the smallest difference in 
values before and after the appropriation 
which was disclosed by any of the plain- 
tiff's witnesses. It was held, under the 
circumstances, that the admission of the 
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A shoemaker, who has never bought, sold, or owned land in the town, 
although he has lived there and rented property many years, would 


testimony of these two witnesses, if erro- 
neous, was not sufficient to justify a rever- 
sal of the judgment rendered in favor of 
the land-owner. Leavenworth, Topeka, & 
Southwestern R. R, Co. v. Paul, 28 Kan. 
816. When commissioners reject legal 
and competent evidence, or mistake the 
principle that should govern their ap- 
praisement, their award will be set aside. 
New York Central, &. R. R. Co., in 
re, 15 Hun (N. Y.), 63. It is proper 
to permit a witness for the railway com- 
pany, who has given his opinion as to 
the effect of the railway on the market 
value of the plaintiff's land, to be cross- 
examiued as to the effect upon such value 
of the probability or possibility that horses 
might be frightened or fire communicated 
by passing enginesand trains. Wooster v. 
Sugar River Valley R. R. Co., 57 Wis. 311. 
And where s witness for the land-owner 
has been examined in chief, generally, as 
to the land, the material it contains, value, 
etc., it is error to sustain an objection to a 
question, on cross-examination of such 
witness, requiring him to state the valuo 
of the land, including all the materials in 
it, as it lies, how much it is worth per 
acre in the market, though said witness 
may have answered ench question on his 
examination in chief. Pittsburgh, Ft. 
Wayne, & Chicago R. R. Co. v. Swinney, 
569 Ind. 100. It is not proper to ask a 
witness how much less a farm would be 
worth by reason of the construction of a 
railway across it. This would be an indi- 
rect mode of obtaining the opinion of the 
witness as to the amount of damages re- 
sulting from the construction of the road. 
Baltimore, Pittsburgh, & Chicago R. R. 
Uo. v. Johnson, 59 Ind. 247. Nor is it 
admissible to ask @ witness at what price 
he had offered for sale adjoining property. 
Montclair R. R. Co. v. Benson, 36 N. J. 
L. 557. Where a witness on cross-ex- 
amination stated at length the grounds 
for his estimate of the diminished value 
of the premises, some of which were legit- 
imate and proper, while it was claimed 
others were not, it was held that a refusal 
to exclude all was not erroneous, as the 
defendant might, by asking it, have had 


the court instruct the jury ss to their 
proper effect on the testimony of the wit- 
ness and his estimate of damages. Smial- 
ley v. Iowa Pacific R. R. Co., 36 la. 571. 
It is the province of the court, and not of 
the jury, to exclude improper testimony. 
Karnes v. Bellville & Eldorado R. R. Co., 
89 Ill. 269. Where the question asked 
was much longer than necessary, but in- 
quired, in substance, how much less the 
land was worth after thap before che appro- 
priation, excluding benefits, it was held 
not erroneous. Britton wv. D. M., 0. & 8. 
R. R. Co., 59 Towa, 540, Evidence as to 
noise of passing trains, and as to the in- 
convenience and interruption to the use of 
the property resulting from the ordinary 
operation of defendant's roa, was held 
competent, as bearing upon the question of 
the diminished value of the property 
caused by the construction of the road 
across the same, County of Blue Earth 
». St. Paul & Sioux City R. R. Co., 28 
Minn, 508. Market value of land is not 
a question of science or skill upon which 
only an expert can give an opinion. Penn- 
sylvania & New York R. R., &. Co. v. 
Bunnell, 81 Penn. St. 414. And persons 
of the neighborhood are presumed to have 
sufficient knowledge of the market value 
to be competent to testify thereto. Penn- 
sylvania & New York R. R., &. Co. »v. 
Bunnell, 81 Penn. St. 414; Burlington 
& Missouri River R, R. Co. v. Schlantz, 14 
Neb, 421. Although their knowledge may 
have rested solely upon a few purchases 
made by the railway company, and from 
no other sales or purchases in the real-es- 
state market, they have some knowledge 
upon which to base an opinion, and the 
value of that opinion is for the jury. Pitta- 
burgh & Lake Erie R. R. Co. 0. Robinson, 
95 Penp. St. 426. It is held in some of 
the States that the opinions of witnesses 


as to the amount of damages sustained by 


@ party are not competent evidence. The 
witnesses must testify as to facts, and the 
court or jury must determine the amount 
of damages from the facts proved. Balti- 
more, Pittaburgh, & Chicago R. R. Co. v. 
Johnson, 59 Ind. 247; Baltimore, Pitte- 
burgh, & Chicage R. R. Co. v. Johnson, 58 
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not be a competent witness to prove the value of lande in the vicin- 
ity, because he is not shown to have had the means of forming an 


Ind. 480 ; Same ». Stoner, id. 579 ; Brown 
v. Providence & Springtield R. R. Co., 12 
R. I. 238. Where the owner of the land 
taken was asked how much in his opinion, 
the railroad had depreciated the value of 
his farm as a whole, it was held that the 
question referred to the farm as owned by 
him at the time of the trial, exclusive of 
the laud taken, and was proper. Wooster 
r, Sugar River Valley R. KR. Co., 57 Wis. 
811. In some cases it is held that wit- 
nesses should not be permitted to give 
their opinions before the jury of the value 
of the land, subject to the right of way. 
This should be left to the jury to ascertain 
from facts affecting the value, and proper 
to be considered, uninfluenced by the 
opinion of others. Fremont, Elkhorn, & 
Missouri Valley R. R. Co. v. Whalen, 11 
Neb. 585. Nor as to separate items of 
damage. New York, West Shore, & Buf- 
talo R. R.Co., ia re, 29 Hun (N. Y.), 609. 
The declarations of the owner of the land 
us to ite value, his offer of it at a fixed 
price, and sale of a portion of it, are evi- 
deuce on the question of damages, as con- 
stituting his estimate of its value as 
against the land-owner. East Brandywine 
& Waynesburg R. R. Co. v. Rank, 78 
Penn. St. 454. And where the land-owner 
died while the proceedings were pending, 
and a trustee was substituted as a party, 
under an agreement that no rights of the 
defendant should be prejudiced thereby, 
it was held that the agreements, decla- 
rations, and admissions of the deceased 
were competent evidence as against the 
trustee so substituted. Power v. Savan- 
nah, Skidaway, &. R. R. Co., 66 Ga. 471. 
The evidence will be confined to the par- 
ticular lands described in the petition, un- 
less the defendant files a cross-petition 
setting up that he is the owner of ground 
not described in the original petition, 
which will be damaged and makes claim 
to have the damages thereto likewise as- 
sessed. Chicago & Iowa R. R. Co. »., 
Hopkins, 90 Ill. 816. Where land taken 
for railway purposes is appraised by com- 
missioners, it is the duty of the court, on 
exceptions filed, to hear testimony, if of- 
fered, as to the adequacy of the compensa- 


tion awarded. And where such testimony 
is presented, the refusal of the lower court 
to consider it will work a reversal of the 
cause. St. Louis & Florissant R. R. Co. 
v. Almeroth, 62 Mo, 348, The commis- 
siopers nay on their own motion take tes- 
timony in relation to damages. St. Paul 
& Sioux City R. R. Co. v. Covell, 2 Dak. 
483, The land-owner expressly waived 
the right to produce and examine wit- 
nesses, and consented with the counsel for 
the railroad company that the commis- 
sioners might act upon a view of the preim- 
ises, which they proceeded to do, and make 
their award. On motion to set aside the 
award, it appeared from the affidavit of the 
land-owner, that in declining to produce 
witnesses he acted upon a misapprehension 
as to his legal rights, founded upon erro- 
neous information derived by him from an- 
other person, to the effect that he would 
be entitled to rehearing, as a matter of 
right, before other commissioners, and that 
on such rehearing he could exaniine wit- 
nesses. Jt was held that the land-owner 
is entitled to the relief asked for by hin, 
on the ground that he was misled to his 
prejudice by erroneous information as to 
his legal rights. New York, Lackawanna, 
& Western R. R. Co., 63 How. Pr. (N. Y.) 
265. The fact to be ascertained is the 
value of the land at the time of the tak- 
ing; and to arrive at this value, testi- 
juony to prove the annual net profits de- 
rived from the laud for a particular use is 
not admissible. Stocktou & Copperopolis 
R. R. Co. v. Galgiani, 49 Cal. 189. Upon 
a jury trial upon a land-owner's appeal to 
the district court, the applicant called a 
witness who testified to sales of other lands 
sold by him from time to time in the vi- 
cinity of the land sought to le condenmned, 
and also gave testimony with reference to 
the similarity of situation and character 
of the lands so sold to the land sought to 
be condenmed. It was held that evidence 
of the prices obtained for the lots so sold 
by the witness, and of the average price ob- 
tained for the lots e0 sold, was incompetent 
and inadmissible. Stinson v, Chicago, St. 
Paul, & Minneapolis R. R. Co., 27 Minn. 
284. 1na proceeding to condemu an entire 
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intelligent opinion upon the subject.) Nor would a farmer be a 
competent witness as to the value of a fishing-privilege? 

Assessors accustomed to appraise land and who have assessed land 
in the vicinity,’ or jurors, selectmen, commissioners, etc., who have 
assessed damages for land taken for public purposes,‘ farmers living 
in the vicinity who are acquainted with the land, as to the value of 
farm land real-estate agents who are engaged in the purchase and 
sale of real estate, or indeed any persons who are shown to have 
adequate knowledge of the value of such lands are competent as 
experts.® The question as to whether the witness is qualified to give 


lot in a city, evidence of the price per foot 
an adjoining tract had been sold for, and 
the price per foot at which other lots had 
been offered for sale, is competent if of- 
fered by the company as evidence in chief, 
but is not after the defendant has closed. 
In a proceeding to condemn land, where 
the petitioner closes his case and the 
land-owner gives evidence of the value 
of the property sought to be taken, 
there is no error in refusing to allow the 
petitioner to prove the price at which an 
adjoining tract was sold, or at which other 
lots in the vicinity are offered for sale. 
Sach evidence is in chief and not in rebat- 
tal, and it is a matter of discretion to 
open the case and let in proof which ought 
to have been given in chief. Chicago & 
Western Indiana R. R. Co. v. Maroney, 
95 IiL 179. Watson v. Milwaukee & 
Madison R. R. Co., 57 Wis, 382, Where 
the point was, ‘‘to arrive at the value of 
plaintiffs land, the inquiry is what it 
would sell for at a fair sale in the market, 
without reference to its use for any paitic- 
ular purpose ; the best evidence of mar- 
ket value is the price paid for land in that 
neighborhood, making allowance for differ- 
ence in position and improvements.” It 
was held that the point was properly re- 
fused. Pittsburgh, Virginia, & Charleston 
R. R. Co. v. Rose, 74 Penn. St. 862. So 
evidence that some land near by that in 
controversy was sold ten or twelve years 
before the trial, and at a certain price, is too 
remote to determine the value of the land 
in controversy at the time of its appropri- 
ation. Everett v. Union Pacific R. R. Co. 
59 lowa, 243. A witness who has been 
examined on behalf of the land-owners to 
VOL. Il. — 15 


show that the land was suitable to be 
platted into village-lote, and its probable 
value when so platted, may be cross-exam- 
ined in regard to sales of lots in the vicin- 
ity, though some of such sales were made 
four or five years previous. The limits of 
such evidence are much within the discre- 
tion of the trial court. Watson ¢. Mil- 
waukeo & Madison R. R. Co., 567 Wis, 
332. 

1 Whitney v. Boston, 98 Mass. 312. 

3 Boston, &c. R. R. Co. v. Montgom- 
ery, 119 Mass. 114. 

® Chandler v. Jamaica Pond Aqueduct 
Co., 125 Mass. 5644; Whitman 2. Boston 
& Maine R. R. Co., 7 Allen (Mass.), 313; 
Sexton v. North Bridgewater, 116 Mass. 
200. Their official valuations, however, 
are not admissible. Brown v. Providence, 
&. R. BR. Co., & Gray (Mass.), 36; 
Oregon Cascade R. R. Co. v. Bailey, 38 
Oregon, 164; Flint . Flint, 6 Allen 
(Mass,), 34; Kenerson v. Henry, 101 
Mass, 152, 

4 Fowler v. Co. Commissioners, 6 Allen 
(Mass.), 92; Dickerson »v. Fitchburgh, 18 
Gray (Mass.), 546; Webber v. Eastern 
R. R. Co., 2 Met. (Mass.) 142. 

$ Brown . Providence & Springfield 
R. R, Co., 12 R. I. 288. But in this case 
it was held that his opinion generally of 
the value of such realty is inadmissible 
since the market value of a farm may be 
much greater than ita agricultural value. 

6 Flint o. Flint, ante ; Central Pacific 
R. R. Co. v. Pearson, 35 Cal. 247; Bos- 
ton, &. R. R. Co. v. Montgomery, 119 
Maes. 114; Buffum v. New York, &c. 
R. R. Co., 4 R. 1. 221. 
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an opinion is for the court,! but the weight of the evidence is for the 
jury. 


Witnesses having the requisite qualifications may testify as to the 
effects of the construction of a railroad upon certain classes of estates, 
— as upon the rental value of premises, upon the rates of insurance,* 
the difference in the expense of carrying on a farm by reason of the 
land being cut by the railroad,® of the capacity of the land for valu- 
able uses‘ or indeed in reference to any matter which admits of an 
opinion founded upon experience. But such evidence is not compe- 
tent as to matters which are purely speculative and conjectural.’ 

Sec, 264. Damages in Trespass.— In actions of trespass for the 
wroneful entry of a railway upon lands without authority of law, the 
damages generally are confined to such injuries as occurred before the 
action was brought; and the company is liable to successive actions 
for the continuance of the nuisance, as the satisfaction of the judg- 


ment does not validate the appropriation of the land.® 


But where 


the damages are of a permanent character, and go to the entire value 


1 Tucker v, Mass. Central R. R. Co., 
118 Mass. 546; Swan v. Middlesex, 101 
id. 178. 

2 Pennsylvania, &c. R. R. Co. v. Bun- 
nell, 81 Penn. St. 414. 

8 Chandler v. Jamaica Pond Aqueduct 
Co., 125 Mass. 544. 

4 Webber v. Eastern R. R. Co., 2 Met. 
(Mass.) 147. 

5 Milwaukee, &. R. R. Co. ©. Eble, 4 
Chand. {Wis.) 72; Rockford, &. R. R. 
Co. v. McKinley, 64 Il}. 388. 

® Central Pacific R. R. Co. v. Pearson, 
86 Cal. 247 ; Elizabethtown, &«u. R. R. Co. 
v. Helm, 8 Bush (Ky.), 681; Troy & Bos- 
ton R. BR. Co. » Northern T. Co., 16 
Barb, (N. Y.) 100. 

7 Elizabethtown, &. R. R. Co. v. Helm, 
ante. Evidence of this character, to test 
the value of the opinion of a witness who 
testifies as to the future valne of land 
to be thereafter platted and sold in the 
shape of village-lots, is clearly admissible. 
Recent sales would be the best test, but 
the limits within which evidence of sales 
may be shown is very much in the discre- 
tiou of the trial judge ; and the court will 
not find that such judge hus abused his 
discretion upon a question of this nature 
unless the abuse is clearly shown. Chand- 
ler v. Jamaica, 122 Mass. 305 ; Shattuck 


v. Railroad Co., 6 Allen (Mass.), 115; 
Green +. Fall River, 113 Maas. 262; 
Gardner v. Brookline, 127 id. 858 ; Pres- 
brey v. Railroad Co, 103 id. 1. The cases 
recognize not only the propriety of this 
kind of evidence on the cross-examination 
of a witness who has given his opinion as 
to the value of the property in question, 
but as evidence in chief to disprove the 
correctness of the opinion of a witness whe 
has given an opinion of the value of lands 
in dispute. Benham v. Dunbar, 108 
Mass. 365, And generally, evidence of sales 
made in the vicinity of the lands in con- 
troversy, from one to eight years before, is 
admissible. Paine wv. Boston, 4 Allen 
(Mass.), 168; Railroad Co. v. Railroad 
Co., 8 id. 142 ; Davis v. Railroad Co., 11 
Cush. (Mass.) 308. 

5 Bird v. Wilmington, &. R. RB. Co., 
8 Rich. (S. C.) Eq. 46; Anderson, &c. 
R. R. Co. v. Kernodle, 54 Ind. $14; Bare 
v, Hoffinan R. R. Co., 79 Penn. St. 71 ; 
Hetfield v. Central R. R. Co., 34 N. J. L. 
251; Carl v. Sheboygan, &c. R. R. Co., 
46 Wis. 625 ; Plate v. N. Y. Central R. R. 
Co. 87 N. Y. 472; Mahon ov, N. Y. 
Central R. R. Co, 24 id. 658; Cain o, 
Chicago, &. R. R. Co., 64 Lowa, 255; 
Dickson v. Chicago, Rock Island, &&. 
R. RB. Co., 71 Mo. 575. 
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of the estate affected by the nuisance, a recovery may be had of the 
entire damages in one action! Thus, in an action for overflowing 
the plaintiff's land by a mill-dam, the lands being submerged thereby 
to such an extent and for such a period as to make it useless to the 
plaintiff for any purpose, the jury were instructed to find a verdict 
for the plaintiff for the full value of the land? So, too, when a rail- 
road company by permanent erections imposed a continuous burden 
upon the plaintiff's estate, which deprived the plaintiff of any bene- 
ficial use of the portion of the estate so used by it, it was held that 
the whole damage might be recovered at once ;? but where the ex- 
tent of a wrong may be apportioned from time to time, and does not 
go to the entire destruction of the estate, or its beneficial use, sepa- 
rate actions not only may, but must, be brought to recover the dam- 
ages sustained.‘ So, too, when a nuisance is of such a character that 
its continuance is necessarily an injury, and it is of a permanent 
character, so that it will continue without change from any cause but 
human labor, it is held that the damage is original, and may be at 


once fully compensated. 


1 Troy v. Cheshire R. R. Co., 23 N. H. 
101; Cheshire Turnpike Co. 0. Stevens, 
13 id. 28; Parks v. City of Boston, 15 
Pick. (Mass.) 198 ; Blunt v. McCormick, 
&% Den. (N. Y.) 283; Thayer v. Brooks, 17 
Ohio, 489; Fowle v. New Haven, &. R. R. 
Co., 107 Mass. 852; Cooper v. Randall, 
59 Ill. 817; Dickson v. Chicago, &. R. R. 
Co., 71 Mo. 575; Central Branch Union 
Pacific BR. BR. Co. v. Twine, 28 Kan. 585 ; 
Estabrook ». Erie R. R. Co, 51 Barb, 
(N. Y.) 94; Chicago, &. R. R. Co. ». 
Stein, 75 Ill. 41; Lamb v. Walker, L. R. 
% Q. B. Div. 389 ; Chase v. N. Y. Central 
R. R. Co., 24 Barb. (N. Y.) 278 ; Chicago, 
&-. RR. Co. v. Carey, 90 Ill. 514; Chi- 
cago, &e. B. R. Co. v. Hoag, 90 II]. 339. 
In such cases the statute of limitation 
commences to run from the time when the 
pnisance was created. Powers v. Council 
Binffs, 45 lowa, 652. 

2 Anonymous, 4 Dall. (U. 8.) 147. 
See aleo Tucker v, Newman, 11 Ad. & El. 
41, in which it was held that a spout 
fixed to the eaves of a house 80 as to eend 
the water into the plaintiff's yard and 
make it damp was a permanent injury. 

® Troy v. Cheshire BR. BR. Co., ante. 


‘ Plumer v. Harper, 8 N. H. 88;— 


Cheshire Turnpike Co. v. Stevens, ani ; 
Battishill v. Reed, 18 C. B. 714. 

5 In Powers ». Council Bluffs, 45 Iowa, 
052, the plaintiff was the owner of some 
city lots in Council Bluffs, which were 
crossed by @ meandering stream. In 
order to remove this stream from the 
street, the city cut a ditch along the side 
of the street and across the end of the 
plaintiff ’s lots where they abutted on the 
street. By means of the ditch, the atream, 
being turned into it, was much shortened, 
and removed both from the street and the 
plaintiff's lands. This was done in 1859 
and 1860. The ditch led the water into 
a county ditch, but was not as deep as the 
latter by about three feet, By reason of 
the ditch not being as deep as the county 
ditch, the fall of the water at the county 
ditch made a cavity, and also cut away the 
soil back of the ditch; and in 1866 the 
plaintiff began to sustain damage from the 
ditch by the washing away of the soil of 
his lots, and at the time of bringing 
the action the ditch had become fifty feet 
wide and twelve feet deep, and the plain- 
tiff had been compelled to put in 4 wall 
which arrested the damage and preserved 
hie lots from the further inroads of the 
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Sec. 265. Power not exhausted by first taking: Lateral Roads. 
~- The power of a railway company to condemn land for its use is 
not exhausted by the taking of lands for its location, but, unless its 
power in that respect is expressly limited, it may exercise it from 
time to time, as a necessity for the increase of its facilities demands.’ 
“ We are aware of no rule of law,” says MULKEY, J.,* “that requires 
a railway company to acquire by condemnation all the land necessary 
for the construction and operation of its road at the same time. 
Often it is difficult, if not impossible, to tell in the first instance 
what amount will be required for such purpose, as this depends so 
largely upon the growth and development of country towns and 
villages along the line of the road.” Therefore, unless the legislature 
restricts the company to a certain quantity of land, which it has 
taken, or limits the exercise of the power to a certain period, 
which has passed, it may from time to time exercise the power, as 
the necessities of its business or even the convenient performance of 
it, requires. If these corporations, after having established their 
roads, were to be left without this power as to additional lands re- 
quired for their prosecution of their business, and thus subject to the 
cupidity of land-owners along their line, it would often be dis- 
astrous to the interests of the public, because of the inability of the 
company to furnish the necessary facilities for the increase of its 
business, without submitting to ruinous extortion. If it becomes 
necessary to have additional terminal facilities, or an increased 
breadth of roadway, unless the company, by law, is expressly re- 


water. More than five years had elapsed 17 Ill. 123; Philadelphia, Wilmington, &. 


between the time when the water in the 
ditch first set back and washed away the 
plaintiff's land, and the bringing of the 
action, and the defendant having pleaded 
the statute of limitations, the question was, 
whether the nuisance was continuing, in 
the ordinary sense of the tern, or whether 
the damage was permanent and accrued 
from the first injury, or from day to day. 
The court held that the entire damage 
accrued when the fall in the stream had 
moved back from the county ditch to the 
plaintiff’s lots, and the ditch began to 
deepen and widen along those lots as it 
had along those below. 

1 Fisher v. Chicago & Springfield R. R. 
Co., 104 Ill. $28 ; South Carolina R. R. 
Co. v. Blake, 9 Rich. (8, C.) 228; Chicago, 
Burlington, & Quincy RB. R. Co. v. Wilson, 


R. R. Co. v. Williams, 54 Penn. St. 103; 
Central Branch Union Pacific R. RB. Co. ». 
Atchison, &. R.R. Co,, 26 Kan. 669; 
Seldon v. Del. & Hud. Canal Co., 29 
N. Y. 634. In Lamer v. Chicago, &c. 
R. R. Co., 59 Iowa, 563, it was held that 
where a railway company has no authority 
under its charter to build a lateral road, 
there is no fraud upon a land-owner in 
organizing a new company composed of its 
own stockholders, for that purpose with 
such authority. Pratt . Jeffersonville, 
&c. R.R. Co., 52 Ind. 16; Farnham ov. 
Del, & Hud. Canal Co., 61 Penn. St. 265. 
A futile effort to condemn land does not 
exhaust the power to take effective meas- 
ures to that end. 


* In Fisher ». Chicago, &. BR. R. Co., 
ante. 
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stricted either as to quantity or the time of taking, it may take 
additional lands for such purpose at any time during its existence. 
The lessee of a railroad cannot bring proceedings in its name to con- 
demn land for the use of the road, but must bring them in the name 
of the company for whose use it is taken.4 But a new railway cor- 
poration which has succeeded to the rights of an old one, may pro- 
ceed in its own name.® 

SEc. 266. Deposit must be unconditional.— Where the statute 
permits the company to take possession of lands before its right has . 
been perfected under condemnation proceedings, upon deposit of the 
value of the land, in order to be operative the deposit must be un- 
conditional, and if any condition as to its payment to the owner is 
imposed, is attached to it, it is unavailing.* 

1 Beck v. United N. J. R. R. & Canal 13 Neb. 861; Gottechalk ». Lincoln, &. 
Cos., 89 N. J. L. 45; Inve N. Y. Central RB. R. Co., 14 Neb. 889. 
R. R. Co., 64 Barb, (N. Y.) 426; Childs, — * Cogswell p. New York & N. H.R. R. 
Central R. R. Co., 33 N. J. L. 828. Co., 48 N. Y. Superior Ct. 31. 


8 Dietrichs v. Lincoln, &. R. R. Co., 4 Kanne v. Minneapolis, &. R. BR. Co., 
80 Minn. 423. 
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Src, 267. Effect of Charter to build. — Where a charter is grant- 
ed to a railway company to build a railway between certain 
termini without defining the route, the company is invested with dis- 
cretion to select any route between the points named that it deems 
advisable; as it is presumed that the company, in the construction 
of its road, and the selection of its route, will act as well with a view 
to the public interest as to the interest of its stockholders, as the 
profits to be derived from the building of the road will largely 
depend upon the business interests of the country traversed thereby. 
But where the legislature has given it no discretion in the matter ex- 
cept as to the location of the road over the designated route, it can 
only follow the route so designated, and any departure therefrom is 
unauthorized. Where a company is formed under general railroad 
laws, and the route is defined, the same rules prevail as in the case 
of roads established under special charters, and the same powers, 
rights, duties, and liabilities are imposed. If a charter is granted to 
build a road over a certain route, the company is not bound by a plan 
of the route which was exhibited to the legislature, the plan not be- 
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ing referred to in the act; nor is it admissible in evidence to control 
the construction of the charter as to the limits within which the 
road is to be constructed ;! nor are the petitions to the legislature 


3 Boston & Prov. K. R. Co. v. Midland 
R. BR. Co., 1 Gray (Mass.), 340. In North 
British Ry. Co. v. Tod, 5 Bell's App. Cas. 
(Sc.) 184, the question arose as to the right 
of the company to intersect an approach 
leading to a mansion-house at a different 
level from that laid down in the parlia- 
mentary plans, in which it appeared as a 
eutting of fifteen feet, and the way raised 
upon a bridge two feet. The owner of the 
mansion had at first opposed the bill, but 
upon the representations contained in the 
plans, withdrew his objections. It was 
held that the plans were only binding to 
the extent that they were referred to in 
the act. Beardmer v. London, &c. Ry. 
Co., 1 H. & T. 161. When the plans are 
‘referred to generally in the charter, they 
are held to be binding upon the company 
to the extent of determining the dutum 
Hine and the line of railway with reference 
to such datum line, but not the surface 
levels unless expressly 30 provided in the 
act. North British By. Co. 0. Tod, ante. 
In another case the plaintiff, the owner of 
@ piece of land through which a railway 
eompany, by their plans and sections, re- 
presented they intended to pass an em- 
bankment, so as to cross 2 public road on 
the level, filed a bill, and obtained an ex 
parte injunction to restrain the company 
from lowering or excavating the road, or 
affecting the plaintiff's land in any man- 
ner ineonsistent with the provisions of 
their act, or the deposited plans or sections, 
or an agreement entered into by the plain- 
tiff with the company. The Lands Clauses 
Consolidation Act having been incorporated 
with the special act, and the agreement 
referring to the latter act, it was held 
that the company were entitled to exercise 
all the powers given by the general and 
special act, although the plaintiff's vill 
and affidavits stated that the agreement 
was entered into on the understanding 
that the line would be made according to 
the plans and sections. Lord LANGDALE, 
M. R, did not think it perfectly clear that 
@ company having a power given to it 
mainly for the public good, but which may 


effect an injury on an individual in respect 
of which compensation can be given (which 
case his lordship desired always to distim- 
gaish from injury for which there can be 
no compensation), haa a right to contract 
itself out of those powers, His lordship 
had never felt the least disposition to e2- 
tend the powers of railway companies, and 
he believed it would be greatly for their and 
the public advantage if those powers were 
leas than they seem to be; but if they had 
those powers given them for the publie 
benefit, such, for instance, as to make a 
road under instead of across, a railway, he 
did not think they have the right or the 
power to contract themselves out of it with 
any individual whatever. Braynton ». 
London, &c. Ry. Co., 10 Beav. 238. A rail 
way company, before applying for a de- 
viation act, deposited with the clerk of 
the peace for the county, plans and seo- 
tions of the proposed line, and cross-sec- 
tions, showing the manner in which roads 
were to be carried over the line. One of 
these cross-sections delineated the manner 
in which it was proposed to carry a road at 
I. over the line by a bridge and the pro- 
posed inclination of the altered line of 
road. The deviation act was incorporated 
with this act, and authorized the company 
to construct the bridges for carrying the 
railway thereby authorized over any roads, 
or for carrying any roads over the said 
railway, of the heights and spans, and in 
the manner shown on the sectious de- 
posited. The company made the line, and 
at I, deviated two feet vertically from the 
level marked on the plans. They carried 
the road over the line on a bridge of the 
proposed height and span, but with a 
different inclination of the altered road. 
A mandamus having commanded the 
company to make the bridge, and carry 
the road over it in conformity with the 
cross-section, and at the rates of ineli- 
nation delineated thereon as the rates of 
inclination of the road when altered, it 
was held, on demurrer to a plea to the 
return, that the mere exhibition of plans 
and sectiona whilat a bill is depending in 
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to secure a charter admissible to show that a particular route was 
intended by the legislature! The circumstance that no restric- 


Parliament, does not make them obligatory 
on the promoters after the act has passed, 
unless there be something in the special 
act when passed, or in the general acts 
with which it is incorporated, which re- 
quires that the plans should be followed. 
The exhibition of plans and sections be- 
fore the act is passed, is analogous to parol 
negotiations and proposals preliminary to 
the making of the private agreement, which 
is afterwarls reduced into writing; such 
proposals do not biud the parties, except 
in eo far as they are in writing. Reg. uv 
Caledonian Ry. Co., 16 Q. B. 80. In an- 
other case, by an avt of Parliament author- 
izing an extension of a line of railway and 
the construction of a station, which act in- 
corporated the Lands Clauses Consolidation 
Act and this act, it was enacted that sub- 
ject to the powers of deviation in this act 
contained, it shall be lawful for the said 
company to make and maintain the said 
extension and the said station, and the 
works connected therewith, in the lines, 
etc., and upon the lands delineated upon 
the said plans, etc., and to enter upon, 
take, and use such of the said lands as shall 
be necessary for the purpose. The plain- 
tiff's lands were delineated upon the plans, 
and marked 1 and 4, and the line of devia- 
tion passed through both lots. The com- 
pany required the entire lots of 1 and 4 for 
the purpose of extension and the station. 
It was held, dissolving an injunction ob- 
tained by the plaintiff, that the company 
were empowered to take all or any part of 
the lands delineated on the plans, although 
beyond the line of deviation, and although 
they were not so entitled under the powers 
of deviation contained in the Railways 
Clauses Consolidation Act. The court 
thought that, inasmuch as the plans 
showed where the stations should be made, 
it was the intention of the legislature to 
empower the company to make it on the 
whole of the land without attention to the 
limits of deviation at all. Crawford », 
Chester & Holyhead Ry. Co., 11 Jur. 917. 


A company were empowered by act of 
Parliament to take lands for the formation 
of a railway, and to deviate to the extent 
of one hundred yards from the line laid 
down in their map, provided such devia- 
tion was made within two years from the 
passing of the act, and which two years 
would expire on the 4th of July, 1838. In 
January, 1837, a deviation in the line 
within the prescribed limits was made. A 
subsequent act passed in May, 1837, and 
enacted that the time by the first act lim- 
ited for the compulsory purchase of lands 
should be enlarged to the term of one year, 
but provided that no deviation from the 
line laid down should be made after the 
expiration of the period by the first act 
limited. The railway company having 
subsequently to the 4th of July, 1838, 
given notice to certain owners of lands on 
the line to which they had deviated in 
January, 1837, of their intention to take 
the lands under the powers given by the 
acts, on a motion for an injunction to re- 
strain the railway company from so pro- 
ceeding to obtain possession, on the ground 
that the company, having allowed the time 
limited by the firet act to expire, had no 
power to take the lands by compulsory 
proceas, it was held by SHADWELL, V. C., 
that the plaintiffs not having shown that 
irreparable mischief would result from the 
proceedings of the company, an injunction 
could not be granted. It was held by 
Lord Corrennaxm, C., that where it is 
clearly shown that a public company is 
exceeding its powers, the Court of Chan- 
cery cannot refuse to interfere by injunc- 
tion ; that the company having previous 
to the expiration of the two years limited 
by the first act, and previous also to the 
passing of the second act, deviated within 
the authorized limits from the line laid 
down in the map, the second act must be 
construed to give them an enlarged period 
of one year in which to exercise the power 
of taking the land in the line to which 
they had so deviated. River Dun Naviga- 


1 Com. v. Fitchburg R. R. Co., 8 Cush. 
(Mass.) 240. A special reference to the 
plans, &c. in the charter for one purpose, 


does not make them admissible for another. 
Reg. v. Caledonian Ry. Ca, 16 Q. B. 
19. 
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tion is imposed upon the company in the charter, as to the route, 
affords ground for a conclusive presumption that the legislature 
intended to clothe it with a discretion as to the route to be selected. 
And where a charter fixed one terminus of the road at or near a 
certain point, thence in a southerly direction to the line of the State 
of Rhode Island the court held that by the act the company was 
invested with a large discretion as to its route, which would not be 
revised by the court unless it had clearly exceeded its powers, or 
had acted in bad faith; and where the starting-point named in the 
charter was “from a point at or near its track in Fall River, etc,” 
it was held that a location starting at a point 2,475 feet, by 
the line of the railroad, northerly from the terminus of the old 
track, was authorized! Where the charter or general law au- 
thorizes the directors to change the location of the road by either 
a majority or a two-thirds vote, in order to effect a legal change 
in location it is not necessary that the new route should be 
exactly designated in the resolution or vote effecting the change, 
Thus, in a New York case,? after the incorporation of the petitioners, 
its directors, by more than a two-thirds vote, passed a resolution to 
amend its articles of association by omitting therefrom two counties 
named therein, through which its road was to run and substituting 
another, adjoining county. The preamble of the resolution recited 
that after the filing of the original articles, it had been ascertained 
by said directors that a part of the line of the road ought to be 
located in the State of Pennsylvania, to do which it was necessary 
that the road should be constructed through the county so substi- 


tion Co. v. North Midland Ry. Co., 1 
Railw. C. 185. By the Bristol & Exeter 
Railway Act (6 & 7 Will. 4, c. xxxvi. 
s. 57), the lands to be taken for the line 
of the railway were not to exceed twenty- 
two yards in breadth, except in places re- 
quired (inter alia) for embankments and 
cuttings ; and sect. 59, which gave the 
power to deviate in the line and section, 
limited the deviation from the line deline- 
ated on the plan deposited with the clerk 
of the peace to one hundred yards, and pro- 
vides that it shall not extend into the lands 
of any person not mentioned in the book of 
teference, unless omitted by mistake, and 
so certified. It was held that the same 
powers were incidental to the deviated as to 
the original line, and that therefore the com- 
pany were not limited to one hundred yards 


in those places in the deviation required 
for embankments and cuttings, but only 
in the actual line of the railway; and that 
it was not competent to C. H. P. to object 
that lands of K., not mentioned in the 
book of reference, were taken for such 
purpose; and that the line or centre, 
from which measurements are to be made, 
is the medium filum (middle line) of the 
twenty-two yards of lands to be taken, and 
not of the space between the two rails. 
Payne v. Bristol & Exeter Ry. Co., 6 M. 
& W. 320; Reg. v. Eastern Counties Ry. 
Co., 2 P. & D. 648, 

1 Fall River Iron Works o. Old Col- 
ony, &. BR. Co, & Allen (Mass.), 
221. 

% New York, Lackawanna, éc. BR. BR. 
Co., in re, 88 N. Y. 279. 
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tuted, and that to supply the omission to name that county in the 
original articles, it was considered expedient to file amended arti- 
cles. It was held that, assuming that the action of the directors was 
not effectual to operate as an amendment of the original articles, it 
‘ might be regarded as a valid exercise of the power to change the 
route conferred by said provision. After the passage of the resolu- 
tion, proceedings were instituted as prescribed by the statute, to fix 
the place of crossing of the road of the N. Y., Lake Erie, and West- 
ern R. R. Co. It was objected that such proceedings could not le- 
gally be taken until- the’ petitioner’s route had been finally located. 
It appeared that proceedings to change the place of crossing, insti- 
tuted by the last-named company, were pending when these pro- 
ceedings were commenced, but before the order was made from 
which the appeal was taken, the prior proceedings had been term+ 
nated adversely to the appellant. It was held that the objection 
was untenable, that it did not go to the jurisdietion, and the former 
proceedings having terminated, the order was regular. 

Sxc. 268, Deviation. When the location of the road has been 
finally determined upon, and filed in the offices in which by law 
it is required to be filed, the route is established, and cannot be 
essentially changed unless authority to make such change is con- 
ferred by statute. But deviations are sometimes permitted, within 
certain limits, and especially can deviations be made with the 
consent of the land-owners. In England, deviations are permitted 
by statute within certain definite limits not to exceed one hundred 
yards, to be measured from the line delineated upon the plans to the 
actual medium filum of the railway as constructed; and it is held 
that the fact that the embankments extend beyond the distance is 
no violation of the right of deviation allowed by the statute! But 
it has been held that where a tunnel is marked upon the plans, it 
must be made exactly as there delineated and that the general right 
of deviation does not apply in such cases.2 Lands within the line 
of deviation may be taken for branch railways or for the general 
necessary purposes of the road.‘ But it cannot take the fee of the 


1 Payne v. Bristol Ry. Co., 6 M. & distance, did not render the acts of the 
W. 826. In this case Parke, B., stated company unlawful. See ante, § 288. 
his opinion to be that a deviation beyond * Little », Newport, &. Ry. Co., 12 
one hundred yards could not be made C. B. 752. 
even with the cousent of the land-owners, * Sadd v. Maldon, &. Ry. Oo, 6 
but that the fact that the cuttings or Exchq. 143. 
embankments extended only beyond that * Cother », Midland Ry. Co., 2 Phil- 
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land for the purpose of obtaining aoil, etc., to erect. an embankment, 
nor for any merely subsidiary purpose* 

SEc. 269. Mode of Construction. — The charter of a railway 
company is granted upon the implied condition that its road shall 
be constructed, maintained, and operated in a careful and prudent 
manner, and so as to produce as little damage as possible to adja- 
cent owners, and an action lies against it for injuries resulting from 
a careless execution of its work. Thus, where the declaration stated 
that the plaintiff was possessed of a certain house, situate, etc., and 
that the defendants (a railway company) were making a railway 
and excavations, etc., near thereto and to a certain other house, 
whereupon it was their duty to take proper precaution in making 
the said railway, etc., but that the defendants, not regarding their 
duty, did not take, etc.,, but so carelessly, etc, proceeded in the 
works, without taking proper precautions to prevent the house near 
the house of the plaintiff from falling against the plaintiff's, that for 
want of due and proper precautions on the occasions aforesaid, the 
said house near the house of the plaintiff gave way and fell against 
it, whereby the plaintiff's house was greatly injured, etc.,— it was 
held, on general demurrer, that the breach contained a sufficient 
allegation of the injury to the plaintiff having been caused by the 
neglect, carelessness, and unskilful conduct of the defendants. The 
word “ precaution ” is equivalent to care and skill.§ 

So where the defendants’ railway paseed across low lands adjoin- 
ing @ river, over which the flood-waters used to spread themselves, 
and the low lands were separated from the plaintiff's land by a bank 
constructed under certain drainage acts, and which protected the 
plaintiff's lands from the floods, and by the construction of the defend- 
ant’s railway without sufficient openings, the floods could not spread 
themselves as formerly, and were penned up and flowed over the 
bank on the plaintiff’s land, — it was held that though the defendants 


lips, 469. In this case the court said that 
** the term ‘railway,’ by itself, includes all 
works authorized to be constructed ; and 
for the purpose of constructing the rail- 
way, the company are authorized to con- 
struct such stations and other works as 
they may think proper.” 

1 Evensfield v. Middlesex Ry. Co., 8 
De G. & J., 286. 

® Dodd v. Salisbury, &. Ry. Co., 5 
Jar. w. 8. 782. 

§ Davis v. London, &. Ry. Co, 2 


Railw. Cas. 308 ; Warburton v. London, 
&. Ry. Co., 1 Railw. Cas. 558; Mat- 
thews v. West London Waterworks Co., 
8 Campb. 408; Wild v. Gas-light Co., 1 
Stark. 189; Thickness v. Lancaster 
Canal Co., 4 M. & W. 172; Vaughn ¢. 
Taff Vale Ry, Co., 5 H. & N. 679 ; Eyre’s 
Case, 3 N. & M. 622; Turner ov. Sheffield, 
&c, Ry. Co., 10 M. & W. 425; Davis +. 
London, &&. Ry. Co., 1 M. & G. 799; 
Sutton v. Clark, 7 Taunt. 29; Rex v. Not- 
tingham Waterworks Co., 6 Ad. & EL 855. 
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had constructed their line according to the provisions of their act, 
they were liable for an unforeseen injury arising from the mode in 
which its railway was constructed. 

The fact that the construction of a railway upon adjacent prop- 
erty, will impair the value of premises as a water-cure establishment? 
or that it will diminish the value of a mill by making it unsafe to 
drive horses there, or inconvenient for customers, does not constitute 
an actionable injury; as such damages are too remote, and result only 
from a lawful use of property* Nor can damages be recovered 
because the company have cut off the owner of adjoining land from 
convenient access to a river, in consequence of which, upon the 
occasion of his house being on fire, the fire department were unable 
to obtain access to the river, by reason of the use of the street and 
embanknient by the company. 

But where an injury results from an act of the company which 
is unauthorized,® or which amounts to a taking of property by the 
destruction of an easement, as where @ person’s access to his prem- 
ises or to a lake or stream is cut off, or where the act is unwar- 
ranted, -—as where the road is so constructed between premises end a 
lake as to create a stagnant pool of water near a person’s premises, — 
damages are recoverable.® 

Compensation is presumed to be awarded only for such injuries 
as will necessarily result from a careful and proper execution of the 
power granted, and the award of damages does not preclude an 
action for injuries resulting from the company exceeding its au- 
thority, or from a negligent or unskilful execution of its work, eo 
as to produce unnecessary damages.’ And even though compensa- 


1 Lawrence v. Gt. Northern Ry. Co., 
20 L. J. Q. B. 293; 169. B. 648, 

® Thompson v. Milwaukee, &c. R. R. 
Co., 27 Wis. 93. 

* Western Pennsylvania R. R. Co. ». 
Hill, 56 Penn. St, 460. 

* Bosch v. B. & M. BR. Co., 44 
Towa, 402. 

® In Fenwick v. East London Ry. Co., 
L. BR. 20 Eq. 544, the company erected a 
mortar-mill close to the plaintiff's place of 
business, creating great noise and vibra- 
tion. An injunction was granted upon s 
bill brought by him, upon the ground that 
the mortar-mill was not necessary for the 
construction of the road, and was not 
authorized by its charter. 


® Delaplaine v. Chicago, &c. R. R. Co., 
42 Wis. 214. 

7 Spencer v. Hartford, &c. R.R Co., 
10 R. I. 14; Dearborn v. Boston, &. 
R. R Co., 34 N. H. 175; Perley v. Bos- 
ton, &c. R. R. Co., 57 id. 212; Eaton v. 
Boston, &c. R. R. Co., 51 id. 504; Col- 
cough v. Nashville, &. R. R. Co., 2 
Head (Tenn.), 171; Schuylkill Naviga- 
tion Co. », McDonough, 88 Penn. St. 73 ; 
Fehr v, Schuylkill Navigation Co., 69 id. 
161; Pittsburgh, Fort Wayne, &. R. R 
Co, v. Gilleland, 56 id. 445; Pennsyl- 
vania, &c, Canal Co. v. Graham, 68 id. 
290 ; Winchester, &c. R. R. Co. v. Wash- 
ington, 1 Rob. (Va.) 67; Southside R. R. 
Co, », Daniel, 20 Gratt. (Va.) 844; Ver 
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tion for such unlawful cr unauthorized act should be included in an 
award of the tribunal appointed to appraise the damages, it would 
not preclude an action therefor, because it would be an exercise of a 
power not possessed by the appraisers, even though the act was done 
before the damages were appraised.! 

While a railway company may erect bridges across streams upon 
the line of its road, yet it is bound to do so in such a manner as 
not unnecessarily to obstruct the stream; and where it can be done, 
and is necessary to prevent undue obstruction, it must supply suitable 
sluices or culverts to carry off the water,? even in times of extraordi- 
nary floods, which by the exercise of the highest circumspection 
may be anticipated®; and if the water of a stream is diverted, it 
must be restored to its original course as nearly as practicable; and 
the company is bound to preserve the stream in its former state of 
usefulness as nearly as possible, and failing to do so, is liable for 


the resulting damayes.‘ 


mont Central RB. R. Co. v. Baxter, 26 Vt. 
49; Waterman v. Conn. & Pass. River 
R. RB. Co., 80 id. 610; Clark v. Vt. Cen- 
tral BR. R. Co,, 28 id. 103; Sabin +. Vt. 
Central) R. RB. Co., 25 id. 863; McCor- 
mick v. Kansas City, &c. R. R. Co, 57 
Mo. 433; Oregon, &c. R. BR. Co. v, Bar- 
low, 8 Oregon, 311 ; Haltimore, &c. R. R. 
Co. v. Reaney, 42 Md. 117; Lyon », 
Green Bay, &. R. R. Co., 42 Wis. 538 ; 
Mellin v. Western R. R. Co, 4 Gray 
(Mass.), 801; Hooker v. New Haven, 
&e. Co, 15 Conn. 812; Fleming v. 
Chicago, &c. R. R. Co., 84 Towa, 858; 
Terre Haute, &c. R. R. Co. v. McKinley, 
88 Ind. 274; Rose v. Minnesota Valley 
R. R. Co., 18 Minn. 442; King v. Iowa 
Midland R. R. Co., 84 Towa, 458 ; Spen- 
cer v, Hartford, &c. R.R. Co., 10 R. 1. 
14 

1 Oregon, &c. R. R. Co. v. Barlow, 3 
Oregon, 81]; Praetz v. St. Paul Water 
Co., 17 Minn. 168; Blodgett v, Utica, 
&. R.R, Co., 64 Barb. (N. Y.) 580; 
Lafayette, &c. RR. Co. v. Murdock, 68 
Ind. 177; Pierce v. Worcester, &c. R. R. 
Co., 105 Mass. 199; Selma, &. R. R. 
Co. v. Keith, 68 Ga. 178; Harrington ». 
6t. Paul, &. R. R. Co., 17 Minn. 215. 

2 Tineman v. Belvidere, &c. R. R. Co., 
25 N. J. L. 255. In Spencer v, Hartford, 
ke. RB. R. Co., 10 R. I. 14, a railway 


But the 


recovery of prospective damages 


company was held liable for so building a 
bridge-pier as to turn the current in time 
of freshets upon one’s grass-land, causing 
gullies and silt deposits, —it appearing 
that, by additionalexpense, the bridge could 
have been erected without doing such in- 
jury ; and the fact that the land-owner had 
conveyed a part of the land to the com- 
peny, and in consideration of the pur- 
chase money had released all claims for 
damages which might be awarded by 
commissioners, was held not to preclude 
a recovery, as the award applies only to 
damages arising from the construction 
of the road in a proper manner. The 
right of a railway company to enjoy the 
use of its road-bed as an easement carries 
with it a correlative obligation to use rea- 
sonable care and diligence to keep a cul- 
vert unobstructed, so that detriment to 
the owners of the land may be avoided so 
far as practicable, considering the size and 
structure of the culvert. West . Louis- 
ville, &c. R. R. Co., 8 Bush (Ky.), 404. 

® Kansas Pacific R. R. Co. v. Miller, 2 
Col. 442. 

4 Cott v. Lewiston, 86 N. Y. 214; 
Robinson v. N. Y. & Erie R. R. Co., 27 
Barb. (N. Y.) 512. And this duty is 
transferred to its successor, Young »v. 
Chicago, &c, R.R. Oo, 28 Wis, 171. 
But see Norris v. Vt. Central R. R. Co., 
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in an action for unnecessarily constructing a railway so as to cause 
the plaintiff's land to be washed away, bars an action for subse- 
quent damages. ‘ 

The right to lay a railway track in a public street or highway, 
carries with it the obligation, not only to lay it in a proper manner, 
but also to keep it in repair; and if an injury occurs from a neglect 
in either respect it ia liable for the consequences ;? and generally, in 
the construction and operation of ite road, it is bound so to exercise 
its powers as to produce no unnecessary damages to the property of 
others; but for injuries resulting from the proper and necessary 
execution of its works, it is not liable.® 

Src. 270. Bridges. — Authority to build a railroad between cer- 
tain termini carries with it authority to build bridges across all 
intervening streams, even though they are navigable* But, unless 
the power is expressly given, the right must be fairly implied from 


28 Vt. 99, where it is held that where a 
railway company has rightfully diverted 
the water of a stream, and in a proper 
manner, it is not bound to observe the 
action of the water and go protect the 
banks or take other timely measures as to 
prevent the encroachment of the stream 
upon neighboring lands. But an action 
does not lie unless a riparian proprietor 
has been actually damaged by the diver- 
sion. . Elliott v. Fitchburg R. RB. Co., 
10 Cush. (Mass.) 191. The rule is that a 
person who, without legislative authority, 
interferes with the current of a running 
streain, is responsible, absolutely and 
without regard to actual negligence for the 
damages sustained in consequence of his 
interposition by those who are entitled to 
have the water flow in its natural channel. 
But where such act is done under legisla- 
tive authority for a public purpose, the 
perty constructing the work is only liable 
for want of skill and care. Bellinger », 
New York Central R. R. Oo., 23 N. Y. 
42. In an action to recover damages for 
injuries done to the plaintiff's land by 
Water, in consequence of the diversion of 
a Stream from its channel by the defend- 
ant in constructing a culvert, the legal 
rule of damages has no reference to the 
cost of removing a bar of gravel carried 
there by the flood. The measure of dam- 
ages in that class of cases is the depre- 


ciation in the value of the plaintiff's 
premises occasioned by the injury resuit- 
ing from the defendant's acts. Easter- 
brook v. Erie R. R. Co., 51 Barb. (N. Y.) 
94. 

1 Fowle v. New Haven, &. BR. R. Co., 
112 Mass. 344. 

2 Worster v. Forty-second Street’ R. RB. 
Co., 50 N. Y. 203; Kellinger ». Forty- 
second Street R. R. Co., 50 N. Y. 206. 

& Ante, ch. xii 

¢ Fall River Iron Works v. Old Col- 
ony, &. R. R. Co., 5 Allen (Maes. )}, 221 ; 
Hamilton v. Vicksburgh, &c, R. R. Co, 
34 La. An. 970; Hughes v. Northern 
Pacific R. R. Co., 18 Fed. Rep. 106; 
Miller v. Prairie du Chien, &c. R. B. Co., 
34 Wis. 533; Blood v. Nashua & Lowell 
R. R. Co., 2 Gray (Mass.), 187; Jarvis 
v. Santa Clara Valley R. R. Co., 52 Cal. 
438; Tineman v. Belvidere, &. R. R. 
Co., 26 N. J. L. 148; Harvard College r. 
Stearns, 15 Gray (Mass.), 1; Blackwell 
v. Old Colony R.R. Co., 122 Mass. 1; 
South Carolina R.R. Co. v. Moore, 28 
Ga. 898; Bell v. Quebec, L. R. 5 App. 
Cas. 84. And the company will not be 
liable for the temporary obstruction of the 
stream while prosecuting the work with 
reasonable diligence and in s proper man- 
ner, Hamilton v. Vicksburgh, &. RB. R. 
Co., 84 La. An. 970 ; Memphis, &. R. R. 
Co, ». Hicks, 2 Sneed (Tenn.), 427. 
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the location of the road as defined in the charter, or from the cir- 
cumstance that they intervene in the route selected by the company, 
in the exercise of the discretion reposed in it by the charter, and in 
any event, must be exercised in the building of such structures as do 
not unnecessarily obstruct navigation.’ And if a bridge is built with- 
out authority? or if it is not provided with suitable draws, or if the 
requirements of its charter as to the mode of its construction are not 
complied with, it is a public nuisance, and any person specially in- 
jured thereby may maintain an action against the company for the 
damages sustained by him. Iu the case of inter-State navigable 
streams, or those which form the division line between two States, 
while, in the absence of any action by Congress taking control of 
such streams, the States may undoubtedly confer authority to bridge 
them yet this is subject to the superior right of Congress to 


1 Attorney-General v. Stevens, 1 N. J. 
Eq. 869; Attorney-General v. New York, 
kc. B.R. Co., 24 N. J. Eq. 49; Hickok 
v. Hine, 28 Ohio St. 528; Whitaker o. 
Del. & Hud. Canal Co., 87 Penn. St. 34; 
Union Pacific R. R. Co. v. Hall, 91 U. 8. 
$43; Newark Plank-Road v. Elmer, 9 
N. J. Ey. 754 ; Stevens v. Erie R. R. Co., 
21 N. J. Eq. 49; Memphis, &. R. R. 
Co. v. Hicks, 5 Sneed (Tenn.), 427; At- 
torney-General v. Hudson River R. R. 
Co., 9 N. J. Eq. 526.. In Little Rock, 
&. R. R. Co. v, Brooks, 89 Ark. 403, it 
was held that a milroad has no right to 
build a bridge over a navigable stream 
merely because such stream intervenes on 
ite route, which will interfere with naviga- 
tion, but must obtain express authority. 

2 Hickok v. Hine, ante. 

§ Healy v. Chicago, &. R. R. Co., 2 
Ill. App. 435. But in this case it was 
held that ‘‘ Healy Slough,” which empties 
into the south branch of the Chicago 
River is not a navigable stream, and con- 
sequently that the building of a perma- 
nent railroad bridge acroas it is not a pub- 
ic nuisance. Healy v. Chicago, &c. R. RB. 
Co., 94 IIl. 416. 

4 Hickok v. Hine, ande. 

6 United States v. Milwankee, &. 
R.R. Co., 5 Biss. (U. 8. C. C.) 410; 
Pennsylvania v.. Wheeling, &c. Bridge Co., 
18 How. (U. 8.) 518; 18 id. 421; South 
Carolina v. Georgia, 93 U.S. 4. In this 
country each State has exclusive jurindic- 


tion and control over its inland streams 
that are not avenues of commercial inter- 
course with other States, and may deal 
with them as it pleases. It may author- 
ize the erection of wharves, piers, docks 
or dams thereon, or the erection of bridges 
over them, or even divert the water 
thereof, and entirely destroy their navi- 
gability ; and upon such streams, what- 
ever is done by individuals strictly within 
the scope of the power given is lawful, and 
cannot be regarded either as a public or 
private nuisance. In Bailey v. Philadel- 
phia R. R. Co., 4 Harr. (Del.) 889, it was 
held that the State has the right of « pro- 
prietor over navigable streams entirely 
within its borders, and may obstruct, or 
entirely close up such streams at its pleas- 
ure. In Glover o. Powell, 10 N. J. Eq. 
211, it was held that as to small arms of 
the sea stretching back into the country, 
the legislature is the judge of their navi- 
gability for useful purposes, and may keep 
them open for that purpose, or deal with 
them at its pleasure. Crittenden ». Wil- 
son, 5 Cow. (N. Y.) 165; Renwick ». 
Morris, 7 Hill (N. Y.), 575 ; Gibbons 9. 
Ogden, 9 Wheat. (U. S.) 1; The Daniel 
Bell, 10 Wall. (U. 8.) 557 ; The Montello, 
11 id. 411; The Wharf Case, 3 Bland's 
Ch. (Md.) 388; Grant v. Davenport, 18 
Iowa, 178; Dutton v. Strong, 1 Black 
(U. S.), 28. But it must be understood 
that the State cannot do any act that will 
entirely destroy the navigability of an arm 
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interpose at any time to defeat such authority ; and as a matter of 
prudence, the assent of that body should be procured in all cases 


of the sea, or an inter-State stream. Cox 
v. The State, 8 Blackf. (Ind.), 193; Bennett 
v. Baggs, 1 Bald. (U. 8. C. C.) 60; Cor- 
field v. Caryell, 4 Wash. (U. 8. C. C.) 
$71; Pollard’s Lessee v. Hagan, 3 How. 
(U. S.) 229. The States have the right to 
legislate upon all subjects affecting the 
police regulations of the stream. Cor- 
field v. Caryell, ante. In Wilson ». 
Blackbird Creek Marsh Co., 2 Peters 
(U. 8.), 245, the legislature of Delaware 
authorized the Marsh Company to erect a 
dam across a small salt-water creek, an 
arm of the Delaware river. The defend- 
ants, Wilson, cf al., who were the owners 
of a sloop duly licensed and enrolled by 
the government, broke and injured the 
dam. The plaintiffs had a judgment in 
the State courts, and upon appeal to the 
United States court the judgment was 
sustaived, upon the ground that no essen- 
tial right of navigation was abridged ; and 
as the dam had the effect of enhancing the 
value of property, and really wrought a pub- 
lic benefit, ani as the State law authorizing 
the dam conflicted with no law of the gene- 
ral government, it could not be held invalid 
as being repugnant to the power to regn- 
late commerce. See alao State v, Wilson, 
3 N, H. 821. But if the general govern- 
ment should see fit to assert its jurisdic- 
tion over such streams, there can be no 
question that all State laws affecting the 
same would have to yield to the superior 
jurisdiction. Devoe v. Penrose Ferry 
Bridge Co., 3 Am. Law Reg. (U. 8.) 79; 
Works v. Junction R. R. Co., 5 McLean 
(U.S.), 425; The Passaic Bridges, 8 Wall. 
(U. S.) 782, The right of the State gov- 
ernment to partially obstruct the navign- 
tion of its tide-waters has repeatedly been 
recognized by the Federal courts by au- 
thorizing the erection of bridges. United 
States v. New Bedford Bridge Co.,1 W. 
& M, (U. 8S.) 402; Silliman ». Hudson 
River Bridge Co., 2 Wall. (U. 8.) 403; 
Works v. Junction R.R. Co., 5 Melean 
(U. 8.) 425 ; Columbus Ins. Co. ». Peoria 
Bridge Assn., 6 id. 70 ; Jolly v. Terre Haute 
Drawbridge Co., id. 287. But that right 
is subject to the control of Federal courts. 
Devoe v. Penrose Ferry Co., 8 Am. Law 


Reg. 79. And to the rule that it shall in- 
terfere as little as possible with navigation. 
Columbus Ins. Co, ». Peoria Bridge Assn., 
ante, And to the further qualification 
that it cannot authorize any material ob- 
struction to be placed in or over even a 
tributary of an inter-State or tidal stream. 
Columbus Ins. Co. v. Curtenius, 6 Me- 
Lean (U. S.), 209; Jolly v. Terre Haute, 
etc., ante. In furtherance of public im- 
provement it may authorize a pertial di- 
version of the surplus water. Woodman 
v. Kilburn Manufacturing Co., 15 Am. 
Law Reg. 238. But the public use must 
not be thereby impaired, or private rights 
injured. Lonsdale Co. v. Moies, 21 L. R. 
(x. 8.) 648. And all erections in or over 
such streams must be of the most ap- 
proved description, and supplied with the 
best appliances to prevent obstruction. 
Packet Co. v. The Peoria Bridge Ass., 38 
Ill. 467; United States ov. The R.R. 
Bridge Co., 6 Mclean (U. S.), 517. But 
if the powers of the act are exceeded, or 
are exercised in a manner different from 
that provided in the grant of authority, or 
if the act can be done so as not to bea 
nuisance, and the creation of a nuisance 
by the exercise of the power given is not 
fairly the result of the exercise of the 
power conferred, the grant will be no pro- 
tection, and the party doing the acts will 
be chargeable for a nuisance either by in- 
dictment or at the suit of persons injured 
thereby, the same as though there had 
been uo color of authority given for their 
exercise. Com. v, R. R. Co., 2 Gray 
(Mass.), 64; Com. v. New Bedford Bridge 
Co., id. 8839 ; Com. v. Vt. & Mass. R. R. 
Co., 4 id. 22; Renwick v. Morris, 7 Hill 
(N. Y.), 575; Lawrence v. R. R. Co., 16 
Q. B. 643; Brown »v. Cayuga R. R. Co., 
12.N. Y. 487; Navigation Co. ». Coon, 6 
Penn. St. 879; Harris v. Thompson, 9 
Barh. (N. Y.) 350; Clark ». Syracuse, 18 
id. 82; Hopkins ». Birmingham & Staf- 
fordshire R. R. Co., 1 L. T. (Nx. &.) 808 : 
Attorney-General », Bradford Canal, etc., 
Co., 15 id. 9; Davis 7. Mayor, etc., 14 
N. Y. 526; Rex v. Pease, 4B. & Ad. 30. 
But over ¢idal streams and in fresh-water 
navigable streams that are aveuues of com- 
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where the streams come within the denomination of inter-State 
streams ; and when such authority is obtained, it must be exercised in 


mercial intercourse with other States, the 
States throngh which they pass have 
only a limited jurisdiction. The general 
government, under the power delegated 
to it to regulate commerce between the 
States, has the ultimate and superior 
jurisdiction over such streams, and the 
State cannot authorize any act to be done 
thereon that will materially interfere with 
their navigability. The strict doctrine 
that no obstruction can be made therein 
under State authority that in any measure 
interferes with navigation is not observed, 
becanse the State is treated as having a 
quasi jurisdiction over the streams. In 
Jolly v. Terre Haute Drawbridge Co., 6 
McLean (U. S.), 287, the defendants 
erected a bridge under authority given by 
the legislature of Indiana, The act pro- 
vided that the bridge should be provided 
with a ‘convenient draw.” The com- 
plaint was that it was not provided with 
such 4 draw, in consequence of which the 
plaintiff's boat wasinjured. DrumMonn, 
J., upon this point said: ‘‘ The language 
‘eonvenient draw,’ imports a draw which 
can be passed without vexation, delay, or 
risks. If it meets the requirements of the 
act of incorporation, and is not such a 
one, the charter is violated. If it meets 
the act of incorporation and is yet a ma- 
terial obstruction to navigation, the act 
is @ nullity for want of power in the 
State to authorize it.” In Columbus Ins. 
Co. v. Peoria Bridge Assn., 6 McLean 
(U. 8.), 70, the court raid: ‘‘The State 
may authorize an erection that does not 
materially obstruct navigation. Every 
bridge may in a certain sense be said to be 
an obstruction, but that delay and risk 
which is inseparable from the thing which 
the State Aas the power to create does not 
make it a nuisance.” In Columbus Ins. 
Co. v. Curtenius, 6 McLean (U. 8.), 209, 
it was held that a State cannot authorize 
a material obstruction to navigation in a 
stream over which the general government 
has jurisdiction. But that a plea in bar 
of an action for damages arising for in- 
juries received from such an obstraction, 
that merely alleges that the obstruction 
was erected under State authority, is bad. 
VOL. 11. — 16 


It should also allege that the erection is 
not a material obstruction. The fact that 
the obstruction will result in real advan- 
tage to the public does not rob it of the 
character of a nuisance, if it really obstructs 
navigation. Works v. Junction R. R. 
Co., 5 McLean (U. 8.), 424. Advantages 
and disadvantages cannot be balanced in 
such a case. Pennsylvania v. Wheeling 
Bridge Co., 9 West. Law Jour. 535; 13 
How. (U.8.) 519; Butler v. State, 6 Ind. 
165. A wharf is not necessarily a nui- 
sance ; whether it is or not is a question 
of fact. Laughlin v. Lamasco, 6 Ind. 223. 
Hence, when an act is done therein under 
State authority, as the erection of a bridge, 
dam, or other erection in or over the 
stream, although operating as a slight ob- 
struction to navigation, it will not be re- 
garded as a nuisance if the public benefit 
therefrom is equal to the inconvenience 
created thereby to navigation. Devoe »v. 
Penrose Ferry Bridge Co., 3 Am. L. R. 79; 
Griffing v. Gibb, 1 McAl. (U. 8.) 212; 
Columbus Ins. Co. . Peoria Co., 6 McLean 
(U. S.), 70; United States ». Bedford 
Bridge Co., 1 W. & M. (U. 8.) 402; Silli- 
man v. Hudson R. R. R. Co., 4 Bl. (U.S.) 
66, 395 ; Works v. Junction R. R. Co., 5 
MeL. (U. 8.) 425; Jolly ¢. Terre Haute 
Bridge Co., 6 id. 237 ; Atkinson e. Phila., 
&c. R. R. Co., 4 Haz. Pa. Reg. 10 ; Wood- 
man o. Kilburn Mfg. Co., 15 Am. Law 
Reg, 288; Penn. v. Wheeling Bridge Co., 
13 How. (U. 8.) 519. The common-law 
Tule is not observed by the United States 
courts in dealing with obstructions to 
navigation created under State authority, 
for the reason that such acts are regarded 
as having been done under quasi author- 
ity. Griffing v. Gibb, ante. Andif they are 
really of public benefit, and aids to com- 
merce, they will not be regarded as nui- 
sances unless the public injury overbalances 
the public benefit. Columbus Ins. Co. v. 
Curtenius, 6 McL. (U. 8.) 207; Jolly v. 
Terre Haute Bridge Co., id. 287 ; Colum- 
bus Ins. Co, v. Peoria Bridge Co., id. 70. 
But this is subject to the restriction that 
the State may not authorize a material ob- 
struction to navigation. Pennsylvania v. 
Bridge Co., 13 How. (U. 8S.) 519. And 
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the manner provided in the act conferring the authority. Of course, 
authority to build a bridge carries with it authority to build the 


when such an obstruction, that materially 
interferes with the use of the stream for 
the purposes of public passage, is erected, 
even under authority from the State, it is 
a nuisance, and the party erecting it is 
liable for all damages resulting therefrom 
to individuals, and to indictment in behalf 
of the public, and the authority conferred 
by the State is no protection or defeuce. 
Id. ; R. R. Co. ». Ward, 2 Black (U. 8.), 
485 ; Works v. Junction R. R. Co., 6 
McL. (U.8.) 428; Georgetown v. Canal 
Co., 12 Pet. (U.8.) 91. Neither is it any 
defence that the strncture is useful to the 
public, and an essential aid to commerce, — 
_as a bridge, a wharf, or other encroach- 
ment in orover the stream. Pennsylvania 
v. Bridge Co., 13 How. (U. S.) 619 ; The 
Passaic Bridges, $ Wall. (U. S.) 782; 
Baird v. Shore Line R. R. Co., 6 Blatchf. 
(U. S. C. C.) 276. The State occupies to 
such streams the same relation that a 
riparian owner on @ fresh-water stream, 
whose title extends to the centre thereof, 
occupies to it. It may make or authorize 
any use of the stream that does not essenti- 
ally interfere with its proper and free use 
for the purposes of navigation, but beyond 
that it cannot go, or authorize others to 
go; and any wharf, bridge, dam, or other 
erection made under State authority, that 
is in any essential degree an interference 
with the free navigation of the stream, is a 
nuisance, and liable to be redressed as 
such in the Federal courts. Packet Co. 9. 
Atlee, 7 Am. L. R. 752; reversed by the 
United States Supreme Court, March 4, 
1875. See Albany Law Journal of March 
5th ; Woodman », Kilburn Mfg. Co., 1 


Abb. (U. 8. C. C.) 158; Gilman v. Phila- 
delphia, 3 Wall. (U. 8S.) 713. Therefore 
it will be seen that the decisions of the 
United States court, involving questions 
of nuisance, by obstructions erected under 
State authority, are not authorities upon 
the question of unauthorized obstructions. 
As to those, the United States courts fol- 
low the common-law rule, and hold such 
obstructions unlawful and a nuisance, 
irrespective of the question of benefits, 
public or private, resulting therefrom. But 
encroachments upon the sea that do not 
amount to an appropriation of it, or an 
obstruction to navigation, or an injury to 
a port, are not treated as nuisances, and 
being purprestures merely, are tolerated 
where individual convenience demands it, 
and no public inconvenience or injury re- 
sults therefrom. Wilson »v. Blackbird 
Creek Marsh Co., 2 Pet. (U. S.) 245. 
But when a real obstruction to navigation 
results, the authority of the State is no 
protection, Gibbons v. Ogden, 9 Wheat. 
(U. 8.) 1; Works v. Junction R. R. Co., 
5 McLean (U. S.), 425; Columbus Ins. 
Co. v. Curtenius, 6 id. 209; Jolly », Terre 
Haute Drawbridge Co., id. 237. The 
State may authorize improvements to be 
made in any navigable stream, tidal or 
non-tidal, by clearing out its bed, deepening 
its channel, or otherwise, but these changes 
must be improvements, or at least must 
not operate to impair navigation. Avery 
v. Fox, 1 Abb. (U. 8. C. C.) 246; Gilman 
v. Philadelphia, 3 Wall. (U. 8.) 713; 
Palmer v. Cuyahoga Co., 8 McLean (U. 8.), 
226; Williams v. Beardsley, 2 Ind. 391 ; 
Spooner », McConnell, 1 McLean (U. 8.), 


1 Pennsylvania v. Wheeling Bridge Co., 
ante. The defendants built a bridge across 
the Missouri River, under the act of Con- 
gress of July 25, 1866, requiring that the 
passage-way for vessels between the piers 
of any drawbridge shall be 160 feet wide in 
the clear. It was held that the proper 
measurement is by a line running directly 
across the channel, and at right angles to 
the piers, and that the bridge in question 
being built diagonally across the river, a 


measurement along its line is not the 
proper measurement. Missouri River 
Packet Co. v, Hannibal & St. Joseph R. R. 
Co., 1 McCrary (U. S. C. C.), 281. If 
the statutory requirements are not com- 
plied with the bridge to that extent is a 
nuisance. Dngan v. Bridge Co. 27 Penn. 
St. 808 ; Rogers v. Kennebec, &&. R. R. 
Co., 88 Me. 819; Memphis, &c. R. R. Co. 
». Hicks, ante. 
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necessary abutments, piers, and other usual or necessary appurte- 
nances to secure its safety and permanence.! So, too, it may occur 


337. So, too, it may authorize the erec- 
tion of wharves below low-water mark to 
render access to the port more easy and 
convenient, and authorize the erection of 
piers, slips, and docks, in a reasonable 
manner, and being in atd of navigation 
and commerce by furnishing facilities for 
the approach and safety of vessels, and for 
lading and unlading them, these erections 
wil] not be regarded as nuisances, unleas 
they materially interfere with free naviga- 
tion to the stream or port. Devoe v. Pen- 
rose Ferry Co., 3 Am. Law Reg. (U.S.} 
79. But all such erections below low- 
water mark are made at the peril of having 
them declared nuisances by the Federal 
courts, if they unreasonably or essentially 
impair the convenience or safety of naviga- 
tion, unless Congress has conferred the 
power upon the State or corporation to 
make the erections, — Pennsylvania v. 
Wheeling Bridge Co., 18 How. (U. 8.) 
578, — or unless the title to the bed of the 
sea, bay, or stream below low-water mark 
is vested in the corporation erecting them 
or authorizing their erection, by grant, 
prior to the revolution, with authority to 
erect wharves, piers, etc. In New York 
city, the corporation under their original 
charter on Manhattan Island owns the 
lands under the East river toa point 400 
feet beyond low-water mark. The owner- 
ship of the land between high and low 
water mark is regarded as vesting a fran- 
chise in the owner which authorizes the 
erection of public or private wharves, not 
impeding navigation, and to charge tolls 
for the use of the same. Dickinson v. 
Codwise, 1 Sandf. Ch. (N. Y.) 214; Ver- 
planck ». New York, 2 Edw. Ch. (N. Y.) 
220 ; Mayor, &o. v. Scott, 1 Caines (N. Y.), 
543; Klingensmith o. Ground, 5 Watts 
(Penn.), 459; Com. v. Shaw, 14 8.& R. 
(Penn.) 18; Ball v. Slack, 2 Whart. 
(Penn.) 580. The State being the owner 
of the shore of tidal streams, that is, of the 
space between high and low water mark, 
may grant the same to individuals or cor- 


porations, and such grant vests in the 
grantee a quasi franchise, for the use of the 
portion of the atream so conveyed in any 
way that the State could use it. The title 
being derived from the State carries with 
it all the rights incident to the property in 
the State. If the State had the right to 
erect a wharf on the portion of the stream 
covered by the grant, the grantee takes 
the same right as incident to the estate 
granted, and the estate is estopped from 
pursuing him for a purpresture, unless 
he extends his erections beyond the limits 
of his grant, and can only pursue him for 
a nuisance when his erections amount to 
an actual material obstruction to naviga- 
tion. Delaware & Hudson Canal Co. +. 
Lawrence, 9 N. Y. Sup. Ct. 163; Wil- 
liams v. Wilcox, 8 Ad. & El. 814; Abra- 
ham v. The Great Northern Ry. Co., 
16 Q. B. 586 ; Attorney-General ¢. South- 
ampton Ry. Co., 9 Simons, 78. See 
Lord Darcy v. Askwith, Hob. 234. Any 
unauthorized obstruction of a naviguble 
stream, whether an actual hindrance to 
navigation or not, is a nuisance, and is in- 
dictable as such, even though it is really 
of public advantage and a great conven- 
ience to those navigating the stream. In 
Rex v, Ward, 4 Ad. & El. 384, the defend- 
ant was indicted for erecting a causeway 
and wharf projecting into the harbor, and 
raised on a kind of platform. The cause- 
way was originally of gravel, shingle, and 
atone, called a hard, and sloping into the 
water. Subseyuently the wharf was con- 
siderably lengthened, extending up the 
harbor. It was then raised on piles and con- 
siderably heightened, and instead of sloping 
down into the water as it had formerly done 
at the extromity, it was five feet and four 
inches higher than the shore. It appeared 
that small vessels were obstructed in their 
tacking, by the causeway, when pursuing 
their way up the harbor with the tide ; 
also that equare-rigged vessels, lightermen 
and row-boats were exposed to some in- 
convenience thereby, both as to navigation 


1 Monongahela Bridge Co. v. Kirk, 46 Penn. St. 112; Clarke v. Birmingham, &. 


Bridge Co., 41 id. 112. 
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that the company is invested with a discretion to cross a navigable 
atream, either by the establishment of a bridge or a ferry ;1 but 


and landing. On the other hand, it ap- 
peared that the causeway and wharf were 
a great public benefit in launching aud 
landing boats more readily, and that 
steamboats and other vessels could ap- 
proach that wharf when they could not 
at others, and that vessels obtained shelter 
from the quay. The jury found that an 
impediment had been created by the cause- 
way and wharf, but that the inconvenience 
was counterbalanced by the public benefit. 
Upon this verdict the court held that the 
defendants were guilty of a nuisance, and 
directly, and in terms overruled the doc- 
trine of Rex o. Russell, 6 B. & C. 566, 
in which it was held that if the public 
benefit arising from an obstruction is equal 
to the public inconvenience, no nuisance 
could be predicated of it. Lord Denman, 
J., said: ‘*] must say that if the violation 
of rights which belong to any part of 
the public is to be vindicated by the bene- 
fit which is to arise in another part of the 
public elsewhere, we are introducing in- 
quiries of a most vague and unsatisfactory 
nature, and entering intu speculations 
upon which no judge can be expected to 
decide.” In People v. St. Louis, 10 III. 
851, it was said: ‘While the State may 
partially obstruct navigable streams for 
the public benefit, yet individuals have no 
such right, and where such an obstruction 
is made by an individual as amounts to a 
nuisance, though sufficient room for pas- 
sage is left, the fact that the pullicis really 
benefited by the obstruction will not be 
considered.” The following acts have been 
held to be nuisances : In Dobson v. Black- 
more, 9 Ad. & El. (Q. B.) 991, a floating- 
dock cutting off access from the river. In 
Rose v. Groves, 5 M. & G. 613, placing 
timbers in the river so as to prevent ap- 
proach to the plaintifi’s premises. In Rex 
v. Ward, 4 Ad. & El, 884, an embank- 
ment extending into a navigable river, 
although of great advantage to navigation, 
was held a nuisance, because it actually 
obstructed navigation. In Anonymous, 


Russ. Cr. 379, a floating-dock was held a 
nuisance, although beneficial for repairing 
ships. To the same effect, Hecker v, N. Y¥. 
Balance Co., 18 How. Pr. (N..Y.) 549; 
Penniman », same, id. 40 ; Hawkins’ P.C., 
chap. 75,$11. In Rose o, Miles, 4M. & S. 
101, barges moored across a public river in 
a manner to obstruct navigation or prevent 
access to the shore. TheC. D., Jr., Newb. 
Adin, 501; King v. Sanders, 2 Brevard 
(S. C.), 111, See also Hart v. Mayor of 
Albany, 8 Paige (N. Y.), 213. In 
Brncklesbank v. Smith, 2 Burr. 656, 
throwing ballast into the eea in a port. 
In Regina v. Stephens, L. R. 1 Q. B. 702, 
throwing rubbish from a quarry into @ 
river. In Gerrish v. Brown, 51 Me. 256, 
and Davis v. Winslow, id. 289, throwing 
edgings from logs and boards into a public 
river. In Manhattan Gas Co. v. Barker, 
7 Robt. (N. Y.) 523; H. R. R. Co. wv. 
Loeb, id, 418; Mayor, ete., o. Baum- 
berger, id. 219, — discharging refuse from 
breweries into a stream, or any refuse cal- 
culated to fill up the stream or impede 
navigation or render the port unpleasant. 
In Rex v, Medley, 6 C. & P. 292, sending 
into a public river the refuse from gas- 
works. In Attorney-general v. Brittuin, 
6 B. & C. 579, cited as MS. case, a quay 
in a river that impedes or obstructs the 
navigation of small craft. Rex v. Gros- 
venor, 2 Starkie, 448. Atlee v. Packet 
Co., 21 Wall. (U. S.) 389, wharves erected 
below low-water mark impeding naviga- 
tion. Com. v. Crowninshield, 2 Dane's 
Abr. 297; Com. » Wright, Thac. Cr. 
Ca. 211; Gray v. Bartlett, 20 Pick. 
(Mass.) 186,—piles driven in channel 
of river. Jones v. Pettibone, 2 Wis. 308 ; 
Walker v. Shepardson, 4 id. 486,—a 
pier in a tidal stream. People v. Vander- 
bilt, 26 N. Y. 287; Attorney-General v. 
Richards, 2 Anstr. 603 ; Attorney-General 
v. Burridge, 10 Price, 850; Newcastle ¢. 
Johnson, 2 Anstr. 608, — hones erected 80 
as to straighten a river. Rex v. Tindall 
6 Ad. & El. 148. Obstructions only crea- 


State o. Wilmington, &. R. R. Co., Bushee (N. C.), 284. 
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unless the charter expressly provides otherwise, the ferry can be 
used only for the purposes of travel upon its road, and not for gen- 


ted by erections, in extreme and excep- 
tional cases will not be regarded as nui- 
sanves. See Nicholas v. Boston, 98 Masa, 
39, where a wharf below low-water mark 
was held not necessarily a nuisance. See 
Wetmore v, Atlantic White Lead Co.,, 
37 Barb. (N. Y.) 70, where it was held 
that whether a building below low-water 
mark is a nuisance is a question of fact, 
and though prima facie a nuisance, is not 
in fact so, unless it obstructs navigation 
or injures the port. See Naglee v. Inger- 
soll, 7 Barr (Penn.), 185, where it was 
held that a wharf below low-water mark 
was anuisance. In Rochester v. Errickson, 
46 Barb (N. Y.) 92, an erection on 
the banks of a river flowing through a 
populous city, that sets back the water in 
an appreciable degree, so as to contribute 
to the overflow of its banks, was held to be 
a nuisance. In Renwick v. Morris, 7 Hill 
(N. Y.), 575, a dam erected on a naviga- 
ble stream or a bridge over it, under 
authority of the legislature, is held to 
be a nuisance, if the power is exceeded. 
See Clark ov. Syracuse, 13 Barb. (N. Y.) 
32; Crittenden v. Wilson, 5 Cow. (N. Y.) 
165; Packet Co. ». Bridge Aasn., 36 Ill. 
467; United States v. BR. R. Bridge Co., 
6 McLean (U. 8.), 517; Garey v. El- 
lis, 1 Cush. (Mass.) 8306. A whurf ex- 
tending below low-water mark and beyond 
dock lines is a nuisance, even though 
erected before the dock lines were estab- 
lished ; so is a bridge erected 80 as to ob- 
stract navigation. Com. v. New Bedford 
Bridge Co., 2 Gray (Mass.), 339, Author- 
ity to do an act which may or may not be 
a nuisance, does not authorize it to be done 
90 as to he nnuisance. Com, v. Charlestown, 
1 Pick. (Mass.) 185. A highway cannot be 
laid out in or over a navigable stream with- 
out legislative authority, Arundel v. Mc- 
Culloch, 10 Mass, 70. Nora bridge. Kean 
v. Stetson, 5 Pick. (Mass.) 492 ; Barnes ». 
Racine, 4 Wis. 454. Nor can a highway 
be laid out between high and low water 
mark without anthority. Com. ». Chapin, 
5 Pick. 199; Cox »v. State, 3 Blackf. 
(Ind.) 193; Bainbridge », Sherlock, 29 
Ind. 364; Martin v. Bliss, 6 Blackf. (Ind.) 
35 ; Depew v. Canal Co., 5 Ind. 8 ; Harbor 


Co. v, City of Monroe, Walk. (Mich.) 155; 
Drawbridge Co. v. Halliday, 4 Ind. 36; 
Rice v. Ruddiman, 10 Mich. 124. Divert- 
ing the water of a stream navigable in fact 
creates both an actionable and indictable 
nuisance. Yolo v. Sacramento, 36 Cal. 193; 
Gunter v. Geary, 1 id. 462; Regina », 
Betts, 22 Eng. Law & Ey. 240. Driving 
piles in a navigable river, without lawful 
authority, is a public nuisance. Potter v. 
Menasha, 80 Wis. 492. So isadam send- 
ing water back on another person's lands; 
and the owner of the lands may sue 
for damages, or proceed for an abatement 
of the nuisance. Newell v. Smith. In 
Rex v. Grosvenor, 2 Starkie, 448, the 
defendants were indicted for erecting a 
wharf on the river Thames, to the in- 
jury of the navigation of the river. It ap- 
peared that the wharf was erected between 
high and low water mark, and extended 
for a considerable distance along the river; 
and that before the wharf was erected the 
recess afforded a place of refuge in time 
of storm, and that the eddy-water which 
it had used, afforded greater convenience 
for the passage of watermen. It appeared 
on the part of the defendants that they 
had rented the portion of the river occu- 
pied by their wharf from the corporation 
of London, who were the conservators of 
the river, and had a right to make or au- 
thorize such erections between high and 
low water mark, and that their wharf was a 
public benefit ; that the projection which 
had existed previously had occasioned an 
eddy which had caused a deposit of mud 
in the river, and e diversion of the stream, 
and that the embankment would tend to 
remove it, and thereby be of material bene- 
fit to the navigation by removing any col- 
lection of mud. Assorr, Ld. C.J., held 
that the city of London could not author- 
ize a nuisance in the river, and in passing 
upon the main question in the case, he 
said : ‘‘The question here is, whether a 
public right has been infringed. An em- 
bankment of considerable extent has been 
constructed for the purpose of building a 
wharf; much evidence has been adduced 
on the part of the defendant for the pur- 
pose of showing that the alteration affords 
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eral purposes! As a railway company takes by inference the right 
to bridge streams intervening upon its route, 80, too, it takes the right 
to cross highways, and where necessary because of the difference in 
grade, to cross them by bridges; but this right is generally conferred 
in express terms, and when it is so conferred the privilege is a part 
of the franchise of the company. The necessary approaches con- 
structed for the purpose of restoring the streets or highways to their 
former condition of usefulness under, and as a condition to the exer- 
cise of the privilege, are a part of the railroad structure authorized by 
its charter; and in their erection, a party incidentally injured has as 
complete and perfect a remedy against the company for consequen- 
tial damages as he has for a direct injury caused by the original 


construction of the railroad. The 


greater facilities and conveniences for load- 
ing and unloading ; but the question is not 
whether any private advantage has resulted 
from the alteration to any particular indi- 
viduals, but whether the conveniences of 
the public at large, or of that portion of 
it which is interested in the navigation of 
the river Thames, has been affected or di- 
minished by the alteration. . . . The ques- 
tion zs, whether if this wharf be suffered 
to remain, the public convenience will 
suffer.” Lord Grosvenor was acquitted 
and the rest of the defendants were con- 
victed. In an early case in the United 
States courts, — Respublica r. Caldwell, 1 
Dall. (U. 8.) 150, decided in 1788, — the 
defendant was indicted for erecting a 
wharf upon public property in Philadel- 
phia, and upon the trial the defendant 
offered to prove that the wharf was a 
public benefit, and furnished conveniences 
indispensable to commerce, for the easy 
lading and unlading of vessels, and there- 
fore was not a nuisance; but the court held 
that public benefits were no defence against 
a nuisance in a navigable stream. Wood 
on Nuisances, 548-556. 

1 Fitch ». New Haven, &c. R. R. Co., 
30 Conn. 38. The right to set up a ferry 
is a franchise which no one can exercise 
without a license from the State, Blissett 
v. Hart, Willes, 512, n., or by prescrip. 
tion. 2 Rolle’s Abr. 140; Lansing @. 
Smith, 4 Wend. (N. Y.) 21; Benson v. 
Majorie, 10 Barb. (N. Y.) 228; Young v. 
Harrison, 6 Ga, 189; Dyer v. Bridge Co., 
2 Porter (Ala.), 296; Stark v. McGowen, 


obligation to make compensation 


1N. & MC. (9. C.) 887; Nashville v, 
Shelby, 10 Yerger {Tenn.), 280; Somer- 
ville », Wambish, 7 Gratt. (Va.) 205. A 
riparian owner may set up a ferry for his 
own use, but not for the use of others. 
Young v. Harrison, ante ; People v. Mayor, 
&c., 32 Barb. (N. Y.) 102; Norris v. 
Farmers’ Co., 6 Cal. 590; Johnson z. Er- 
skine, 9 Tex. 1; Sparks v. White, 7 
Hamph. (Tenn.) 86; De Jure Maris, 73; 
Milton v. Haddon, 32 Ala. 30; Taylor #. 
R. R. Co., 4 Jones (N. C.) 277; Mills v. 
St. Clair Co., 7 Ill. 177; Cooper v. Smith, 
9S. & R. (Penn.) 26; Trustees v. Talman, 
18 Il. 27; Murray v. Murfee, 30 Ark. 560. 
A ferry. franchise is not an incident of 
riparian ownership. Patrick v. Ruffners, 
2 Rob. (Va.) 209; Young v. Harrison, 6 
Ga. 180; Stanford v. Mangin, 30 id. 475. 
All unlicensed ferries are nuisances. $8 
Kent's Com. 458, 459; 3 Blackstone's 
Com. 219. But the State may license as 
many ferries to and from the same point as 
it chooses. Dyer v. Tuscaloosa Bridge Co., 
2 Porter (Ala.), 296; R. R. Co. v. Douglass, 
9N. Y. 444; Charles River Bridge v. War- 
ren Bridge, 11 Peters (U. S.), 420; Bridge 
Co, v. R. R. Co., 17 Conn. 454; Thomp- 
son v. R. R. Co., 2 Sandf. Ch. (N. Y¥.) 625; 
Bridge Co. v. Fish, 1 Barbour's Ch. (N. Y.) 
547; Toledo Bank 2. Bard, 10 Ohio (Nn. s.), 
622; Canal Co. v. R. R Co., 11 Leigh 
(Va.), 42; Benson v. Mayor, &., 10 Barb. 
(N. Y.) 228; R. R. Co. » R. R. Co., 2 
Gray (Mass.), 5; Kast Hartford v. Bridge 
Co., 18 How. (U. 8.) 71; Shorter «. Smith, 
9 Ga, 517. 
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is as strong in the one case as in the other, and to the discharge of 
that obligation in the manner prescribed it impliedly bound itself 


by the acceptance of its charter.’ 


The approaches to the bridge 


which are necessary to connect it with the highway,? the abutments 
and lateral embankments, and indeed everything essential to the 
construction of the bridge and which was built as a part of it, and 
are essential for its maintenance as it is required to be maintained, 
are a part of the bridge which the company is bound to keep in 
repair.® If a railroad company neglects or refuses to build a suit- 


1 PuEtps, J., in Burritt v. New Haven, 
42 Conn. 199; Parker v7. Boston, &. R. R. 
Co., 3 Cush. (Mass.) 116; Titcomb »v. 
Fitchburg R. R. Co., 12 Allen (Mass.), 
254; Com. v. Deerfield, 6 Allen (Mass,), 
449. It is the duty of a railway company, 
when constructing a bridge over a river, 
and making lateral embankments adjoining 
the highway leading to such bridge, so to 

_eoustruct the latter as not to make the ap- 
proach to the bridge along the highway 
dangerous for foot-passengers. A failure 
to perform this duty renders the company 
liable in damages to @ person injured in 
consequence of such failure, provided such 
person used reasonable and ordinary care 
to avoid the danger. Baltimore, &. R. R. 
Co, v. Botler, 38 Md. 568, 

2 Hayes v. N. Y. Central R. R. Co., 9 
Hun (N. Y.), 63; Newcastle, &, v, North 
Staffordshire Ry. Co., 5 H. & N. 160. 

8 Sussex rv. Strader, 18 N. J. L. 108; 
Watson o. Lisbon Bridge, 14 Me. 201; Tit- 
comb ». Fitchburg R. R. Co., ante; White 
v. Quincy, 97 Mass. 480; North Stafford- 
shire Ry. Co. ». Dale, 8 E. & B. 836; Rex 
wv. Lindsey, 14 East, $317; Rex v. Kent, 18 
id. 220; People v. Troy & Boston R. R. 
C'o., 837 How. Pr. (N. Y.) 427; People o. 
N. Y. Central R. R. Co, 74 N. Y. 302, 
reversing 12 Hun (N. Y.), 198. The fol- 
lowing appendages have been held to 
constitute a part of a bridge: abutments, 
— Bardwell v. Jamaica, 15 Vt. 438, — 
embankments, — Hayes v. N. Y. Cen- 
tral R. R. Co, ante; Watson v. Lisbon 
Bridge Co., ante; Sussex v. Strader, ante, 
—and the approaches to a bridge, — 
New Haven wv. N. Haven, &. R. R. Co., 
89 Conn. 128; Burrett ». New Haven, ante ; 
White». Quincy, 97 Mass. 480, — are a part 
thereof. Farley 2, Chicago, &c. R. R. Co., 


42 Towa, 284. In Nicholson ». New York 
& N. H. R. R. Co., 22 Conn. 74, the 
charter of a railroad company provided 
that the company might enter upon and 
use all such real estate as should be neves- 
sary for them; that they should be holden 
to pay all damages that should arise to any 
person or persons thereby, and prescribed 
the manner of assessing the damages, if 
the person or persons to whom such dam- 
ages should arise and the conipany could 
not agree as to the amount. It alao con- 
tained the following provision: ‘‘ Whenever 
for the construction of their said railroad, 
it shall become necessary to intersect or 
cross any stream of water, or water-course, 
or any road or highway, it shal] be lawful 
for said company to construct said railroad 
across or upon the same, but said company 
shall restore the said stream or water- 
course, or road or highway, thus inter- 
sected, to its former state, or in sufficient 
manner not to impair its usefulness.” A 
public atreet in a city, where it was inter- 
seeted by the road, was carried over it ona 
bridge, and raised on each side of the 
bridge by embankments, so as to accom- 
modate its height to the height of the 
bridge. It appeared that the public safety 
required that the railroad should pass un- 
der the street, and that the change made 
in the street by the bridge and embank- 
ments was one of the alterations provided 
for in the charter of the company. B., 
owning land with buildings thereon, lying 
upon each side of said street where it was 
80 raised, and no compensation having 
been made to him, and no damages as- 
sessed therefor, brought his action against 
the company for the injury caused by the 
erection of such embankments. It was 
held, 1. That the power to regulate, alter, 
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able bridge over a river, street, or highway, which it is bound by law 
to build, or if it refuses or neglects to keep the same in repair, it 
may be compelled to discharge its duty in these respects by man- 
damus brought by the town or city interested therein 

Sec, 271. Highways may be used when, for Railroad Purposes, 
Crossings, ete. — We have already seen that a railway company has 
authority to cross highways, whether the charter expressly confers 
the right or not, and that it may under certain circumstances by 
implication, occupy a highway longitudinally, — although only in 
cases where the necessity therefor is imperative and the railway by 
reasonable intendment cannot be laid upon any other line or in any 
other manner? If, however, as is usually the case, the charter or 


and repair highways, might be delegated 
by the legislature to subordinate corpora- 
tions, subject to the liability of making 
compensation for the property taken and 
injury occasioned. 2. That the acts of 
the defendants in question, being for the 
purpose of making one of the alterations in 
a highway contemplated in the defendant's 
charter, were authorized thereby. 8. That 
although the plaintiff might recover ou a 
count in trespass, for any appreciable inci- 
dental damages, occasioned by the acts 
complained of, the defendants were not 
liable therefor, of course, and as prima 
facie trespassers, and that it was a ques- 
tion for the jury to decide, whether the 


the plaintiff had sustained any such dam-’ 


ages thereby or had not, and that trespass 
is a proper reinedy for such damages. It 
is not necessary that the company should 
have had knowledge of the defect. It is 
its duty to keep it in repair, and it must 
exercise watchfulness to discover its de- 
fects, at its peril. South & North Alabama 
R. R. Co. v. McLendan, 63 Ala. 266. 

1 Cambridge v. Charlestown Branch 
R. R. Co., 7 Met, (Mass.) 70. See § g6. 
Where a navigation company, under its 
charter, destroyed a ford and substituted a 
bridge, it was held that they were liable to 
keep the bridge in repair, Rex v. Inhabi- 
tants of Kent, 13 East, 220; Rex v. Inhabi- 
tants of Lindsey, 14 East, 817. So, too, 
where such company cut through a high- 
way, rendering a bridge necessary to carry 
the highway over the cut, the company are 
bound to keep such bridge in repair. Rex 
v, Kerrison, 8 M. & 8. 526, This duty 


may be enforced by indictment. Regina v. 
Ely, 19 L. J. (M. C.) 228. And the same 
obligation rests upou the assignees of the 
company. Pennsylvania R. R. Co. ». Du- 
quesne, 46 Penn. St. 223. So, where a 
navigation company had power to use a 
public drain, upon substituting another, or 
others, it was held that the company were 
bound to keep in repairs the substituted 
drains, as well as to make them. Priestly 
v. Foulds, 2 M. & G. 175. Under the 
English statute (8 and 9 Vict. c. 20), 
where a compeny carries a highway, by 
means of a bridge, over the railway, it is 
bound to maintain the bridge and all the 
approaches thereto in repair; and such re- 
pair includes not only the structure of the 
bridge, and the approaches, but the metal- 
ling of the road on both. Newcastle, &. 
Turnpike Co. v. North Staf. Ry. Co., 5 
H. & N. 160. But this will not include 
the road beyond, where it may properly be 
regarded as forming an approach to the 
bridge. W.& L. Ry. Co. « Kearney, 12 
Ir. Com. L. 224; Fosberry . Waterford & 
Limerick Ry. Co., 18 Ir. Com. Law, 494; 
London & North-Western Ry. Co. ». Sker- 
ton, 5B. &8. 559, In Whiter. Quincy, 97 
Mass. 480, Titcomb »v, Fitchburg R. R. 
Co,, 12 Allen (Mass.), 254, it was held that 
the duty of the company asto repair extends 
to the whole structure which they have 
found it necessary to build to effect their 
purpose, — even where it extended beyond 
the boundaries of the location of their line. 

# Springfield 0. Conn. River R. R. Co., 
4 Cush. (Mass.) 68. The legislature has 
authority to permit the use of a highway 
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general law provides the manner in which highways or streets may be 
crossed or occupied by a railway company, their occupancy by it in 
any other or different manner renders the company liable to indict- 
ment and action as for a nuisance ;! and the same rule prevails where 
it crosses a highway in a manner not allowed by its charter or the 
statute, or without complying with the conditions upon which the 
authority is granted. Thus, a statutory provision that a railroad 
“shall be so constructed as not to obstruct the safe and convenient 
use of a highway” imposes a continuing obligation, which requires 
the company to keep the railroad so constructed all the time, and 
upon its failure to do so it becomes a nuisance ;? and where it has 


for the construction of a railroad, and if it 
exercises the power according to the terms 
of the grant, it cannot be made liuble as a 
wrong-doer. Towle v. Eastern R. R. Co., 
17 N. H. 519. And where power is given 
to lay a railway in a street or highway, au- 
thority is given to use it when built in the 
manner in which such roads are usually 
used. Com. ¢. Erie & Northeast R. R. Co., 
27 Penn. St. 389. But authority given to 
construct a track along or across a high- 
way does not authorize the company to ap- 
propriate the interest of the owner of the 
few without a compensation. Presbyterian 
Society v. Auburn, &. R. R. Co., 3 Hill 
(N. Y.), 367; Fletcher v. Auburn, &c. 
R. R. Co., 25 Wend. (N. Y.) 462; Ellicott- 
ville, &. R. R. Co. v. Buffalo, &. R. R. 
Co., 20 Barb. (N. Y.) 644. Nor does it 
authorize a material interference with pub- 
lic travel. Little Miami R. R. Co. ». 
Greene Co., $1 Obio St. 388; Long Branch 
v. West End, &. R. R. Co., 29 N. J. Eq. 
566. Where there is no restriction upon 
the power of the legislature in this respect, 
it may authorize the use of public streets 
or highways by railway companies, either 
with or without the consent of the town or 
city, and either with or withont compen- 
sation to it therefor. Because even though 
the town or city is the owner of the fee, 
yet it holds it in trust for the public, and 
therefore is not entitled to compensation 
for a public use authorized by the sovereign 
power. Hickey v. Chicago, &c. R. R.Co., 
6 Brad. (Iil.) 172; Morris & Essex R. R. 
Co. v. Newark, 10 N. J. Eq. 352; Pater- 
son, &c. R. R. Co. v. Paterson, 24 id. 158; 
Jersey City v. Jersey City, &. R. R. Co., 


20 id. 360; New Orleans, &c. R. R. Co. 2. 
New Orleans, 26 La. An. 517; Tennessee, 
&. R, R. Co. v. Adams, 8 Head (Tenn.), 
696; Savannah, &. R. R. Co. v. Savannah, 
45 Ga. 602; Dauville, &. R. R. Co. v. Com. 
73 Penn. St. 29; Philadelphia, &. R. R, 
Co., in re, 6 Whart. (Penn.) 25; Rio Grande 
R. R. Co. v. Brownsville, 45 Tex: 88; 
Perry v. New Orleans, &c. R. R. Co., 55 
Ala. 413; Chicago, &c. R. R. Co. ». Joliet, 
79 Ill. 25; Clinton v. Cedar Rapids, &c. 
R. RB Co., 24 Jowa, 455; Council Bluffs 0. 
Kansas City, &c. R. R. Co., 45 lowa, 338; 
Hine v. Keokuk, &c. R. R. Co., 42 id. 636; 
Chicago, &. R. R. Co. o. Newton, 36 id. 
$99; Kellinger +. Forty-second St. R. R. 
Co., 50 N. Y. 206. But in some of the 
States the Constitution forbids the grant- 
ing of such privileges by the legislature 
without the consent of the municipal cor- 
poration, and it is not infrequent even 
where no such constitutional provision 
exists for the legislature to iinpose this 
condition. A statute requiring the consent 
of the town or city in order to crogs a 
highway, does not apply to railroads built 
before its passage. Veazie v, Mayo, 49 
Me. 156. 

1 Jones v. Festiniog Ry. Co, L. R. 8 
Q. B. 738; State v. Tupper, Dudley (8. C.), 
186; Com. v. Vt. & Mass. R. RB. Co., 4 
Gray (Mass.), 22; Com. 0. Nashua & 
Lowell R. R. Co., 2 id. 54; Com v. Erie, 
&c, R. R. Co., 29 Penn. St. 339, 

2 Wellcome vo. Leeds, 51 Me. 3818; 
Louisville, &c. R. R. Co. v, State, 3 Head 
(Tenn.), 623; Com. v. Vt. & Mass. k. R. 
Co., 4 Gray (Mass.), 22; Roe v. Elmen- 
dorf, 52 How. Pr. (N. Y.) 282. And s0 
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authority to build its road over or under a highway, it is bound to 
exercise this right so as not unnecessarily to obstruct the highway, 
and to use reasonable care to protect those passing thereon from 
injury, and is liable to any one passing thereon for an injury re- 
sulting from any failure in this respect ; and if the town or city has 
been compelled to pay damages to a person injured upon the high- 
way from any defect therein occasioned by the fault or negligence of 
the railroad company, it is liable to indemnify the town or city 
against such damages! It may be stated as a general rule that 
whatever is authorized by statute within the scope of legislative 
powers is lawful, and therefore cannot be a nuisance. But this 
must be understood as subject to the qualitication that when an act 
that would otherwise be a nuisance is authorized by statute, it only 
ceases to be a nuisance so long as it is within the scope of the power 
conferred. If the power conferred is exceeded, or exercised in an- 
other or different manner from that prescribed by law, it is 4 nui- 
sance as to such excess and difference in the mode of its exercise.” 


also as to bridges and the approaches 
thereto. Hayes v. N. Y. Central R. R. 
Co., 9 Hun (N, Y.), 63, 

1 Veazie v. Penobscot R. R. Co., 39 
Me. 119, Where a railway company con- 
structs its line across a highway on a level, 
under the authority of a statute, it is its 
duty to keep the crossing in a proper con- 
dition and state of repair; aud if a car- 
riage is damaged or any other injury is 
cnused to travellers by its non-repair or 
the rails being too far above the surface, it 
is liable for the damages. Olive v. North- 
Eastern Ry. Co., L. R. 9 Q. B. 409 ; Payne 
v. Troy & Boston R. R. Co., 9 Hun (N.Y), 
626. If a crossing becomes inadequate by 
reason of the growth of the population, it 
is the duty of the company to make such 
changes therein as the increased use de- 
mands. Cooke v. Boston & Lowell R. R. 
Co., 133 Mass. 185. An act gave a rail- 
way company power to build its line on a 
highway, and provided that if in its con- 
struction it should be necessary to change 
a public road, etc., it should ‘‘ cause the 
same to be reconstructed in the most favor- 
able location and in as perfect a manner as 
the original road.” This does not require 
that the making of the new road shall 
precede the occupying of the old one. 
Danville, Hazelton, &. R. R. Co. v. Com- 


monwealth, 78 Penn. St. 29. The duty 
of the railway company under its charter, 
to restore a highway to its former useful- 
ness, is not discharged when it restores it 
to a proper condition at the time the line 
is constructed; but the duty is a con- 
tinuing one, and embraces such alterations 
and improvements as should afterwards be 
made necessary by the growth of the city 
and the increased travel. And it does not 
alter the case that the public convenience 
required the making of a bridge and em- 
bankments. It was the public conven- 
ience that was to be observed in the first 
instance by the restoration of the highway 
to its former usefulness, and the present 
is merely an enlargement of its former 
demands, Burritt v. City of New Haven, 
42 Conn. 174. A railway company having 
in the construction of its road changed the 
location of a township road, and having 
erected a bridge over a creek for a new 
public road, and refused to repair and 
maintain it, the township rebuilt it, and it 
was held that the company was liable to 
the township for the cost of the bridge. 
Pennsylvania R. R. Co. ». Irwin, 85 Penn. 
St. 386. 

2 Wellcome v. Leeds, 51 Me. 818; 
State v. Tupper, Dudley (S. C.), 185; 
Com. ». Nashua & Lowell R. R. Co., 2 
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Whenever an act is authorized to be done in a highway that would 
otherwise be a nuisance, the person or company to whom the power 


Gray (Mass.), 54; State rv. Morris, &c., 
BR. R. Co., 25 N. J. L. 487 ; Rex v. Morris, 
1 B. & Ad. 441; Hughes v. Providence & 
Worvester R. R. Co., 2 R. 1. 493; Reg. ». 
Eastern Counties Ry. Co., 2 Q. B. 569; 
Renwick v. Morris, 3 Hill (N. Y.), 621. 
In the case of Moshier v. Utica, &c. 
R. R. Co., 8 Barb. (N. Y.) 437, the ques- 
tion as to the liability of corporations, 
authorized by law to do an act which 
would otherwise smount to a nuisance, 
where it failed to observe both the letter 
and spirit of the act conferring authority, 
was ably considered. In that case it ap- 

that on the morning of the 2ist 
June, A. D. 1847, the plaintiff was leading 
his horse on the Mohawk turnpike, about 
a mile west of the village of Amsterdam, 
and going toward that village, he met a 
train of the defendant's cars drawn by 
a locomotive, and going west at the usual 
speed, whereby the plaintiff's horse became 
greatly frightened, reared up, and pitched 
and jumped about, and as the cars passed 
fell to the ground dead. The plaintiff 
held the horse by the head and did every 
thing in his power to quiet him. There 
was no fence or screen between the rail- 
road and the turnpike. The railroad com- 
pany were the owners of the turnpike, and 
bound to keep it in repair and free from 
obstructions. The Mohawk Turnpike 
Company was chartered in 1800 by an act 
of the legislature, and by the terms of the 
charter were bound to keep the road in 
repair. The defendant's corporation was 
chartered by an act of the legislature, 
approved April 29, 1838. By the terms 
of this act the defendants were required to 
purchase the turnpike in question, and 
to assunie all the liabilities and possess all 
the rights of the turnpike company in ref- 
erence thereto, and so long as the eame 
was used as a turnpike were to keep it in 
proper condition and repair. The action 
was referred and a report made in favor of 
the plaintiff to recover $400, the value 
of the horse. In the Supreme Court the 
opinion was delivered by Wittarp, J., 
who said: ‘‘If the injury complained of 
was not the result of some wrongful act 
af the defendant, either of omission or 


commission, this action cannot be main- 
tained. It was not wrongful for the de- 
fendants to propel their cars along their 
railroad by a steam-engine, although steam 
asa motive power is not mentioned in their 
act of incorporation. Indeed, -we know 
historically that the act incorporating the 
defendants could not have been pnssed at 
the session of 1933 if a steam-engine had 
been in terms mentioned in the act, as the 
power by which the business of the com- 
pany was to be conducted, It is, however, 
a ‘mechanical power’ within the meaning 
of the charter, and was rightfully applied. 
Nor is there any evidence that the manner 
in which the defendants conducted the 
train on the morning when the disaster 
happened was unusual or manifested an 
inattention to the rights of others. The 
working of the engine and the progress of 
the train occasioned much noise. Although 
this may, under some circumstances, excite 
the most intense fear, it is esteemed in 
general a beneficent admonition to avoid 
danger. It is a part of the constitution 
of a steain-engine that it should, when in 
operation, ake a noise. An authority to 
use an engine is an authority to make a 
noise, whether it awakens fear or not. 
A train of cars that should move with 
etire silence through the valley of the 
Mohawk would occasion more mischief 
than if its approach was heralded by the 
noise of many engines. Indeed, the policy 
of the general act to authorize the forma- 
tion of railroad corporations is to require 
a bell of thirty pounds to be kept ringing 
for a quarter of a mile before the train 
crosses a road, as a precaution against acci- 
dents. The engineer is then required to 
add to the usual noise of the engine and 
the train the noise of the bell, to which is 
not unfrequently added the noise of the 
whistle. The mere noise of the defend- 
ant’s train in the abstract thereforo affords 
no evidence of a culpable inattention to 
the rights of others, But it is not to be 
denied that there are tinies and places in 
which the noise of the locomotive and train 
is attended with the most distressing 
effects. Where the railroad and turnpike 
are parallel, and in immediate contiguity 
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is given is not only bound to exercise it strictly within the pro- 
visions of the law, but also with the highest degree of care to prevent 


with each other, persons travelling on the 
latter with horse teams are sometimes 
exposed to imminent danger by the mere 
sight and noise of a moving train. It was, 
in part, in anticipation of this danger, and 
the necessity of guarding against it, that 
dictated the policy of requiring the defend- 
ants to purchase the turnpike and assuine 
the liabilities of that corporation before 
they should be permitted to run cars upon 
their own road. They thus acquired the 
right of laying their track across and along 
the bed of the tarnpike without an appli- 
cation to the chancellor for appraisers, but 
they were bound ‘to restore the road to 
its former state, or in a sufficient manner 
to not impair its usefulness.’ If the taking 
a part of the bed of the turnpike for the 
track of the railroad, or the bringing the 
railroad into close proximity to the turn- 
pike, renders it dangerous to persons 
standing with teams on the latter, and 
thus impairs its usefulness to the public, 
the defendants are bound either to remove 
the two roads farther from each other or 
to separate them by protecting guards. 
There is room enough in the Mohawk Val- 
ley for both roads, and it is for the defend- 
ants to see that they do not interfere with 
each other. The referee must have found 
that the encroachment by the railroad 
upon the turnpike at the place of the dis- 
aster enabled the noise and sight of the 
train to frighten the plaintitf's horse, and 
thus to cause its death. The defendants, 
by not restoring the turnpike to its required 
width, and by omitting all other precau- 
tions against accidents, have disregarded 
the injunctions of the statute, and if that 
neglect of duty has been the proximate 
cause of the plaintiff's injury, as the ref- 
eree must have found, he was entitled to 
Tecover. The encroachment of the defend- 
ants upon the turnpike was a public nui- 
sance for which any person sustaining a 
particular injury may recover.” Lansing 
v. Smith, 4 Wend. (N. Y.) 9; Stetson ». 
Faxon, 19 Pick. (Mass.) 147; Barden 9, 
Crocker, 10 id. $88; Burrows v. Pixley, 
1 Root (Conn.), 362; Abbott v. Mills, 8 
Vt. 529. It will be observed that the 
doctrine of this case is predicated upon 


the provision in the defendant's charter, 
that in taking the turnpike for its road- 
way it was bound ‘‘to restore the road to 
its former state, or in a sufficient manner 
not to impair its usefulness," and that on 
bringing its track upon the turnpike it 
was bound to guard against such ucci- 
dents by crecting proper screens, or, if 
these failed, they were bound to move 
either the turnpike or their track to a 
greater distanve from each other, because 
they were bound to keep the turnpike in 
auch a condition with reference to the 
railroad as ‘‘not to impair its use- 
fulness.” That is, that the statute could 
not be construed as an authority for the 
defendants todo any act under their char- 
ter that would impuir the usefulness of the 
turnpike, and that if they did, such acts 
were a public nuisance, and rendered them 
liable for all the damages that ensued 
therefrom. The rule of law laid down in 
this case must, of course, be understood as 
exceptional. It is a doctrine that arises 
out of the peculiar provisions of the char- 
ter, and is not applicable to any other 
class of cases. A grant to construct a 
Tailroad without specific limitations or 
powers carries with it, by necessary im- 
plication, the right to use engines and cary 
upon the same, and to do any act thereon 
that is legitimately incident to the free 
and fall exercise of such operations. If 
horse upon a highway is frightened by the 
necessary noise of the train, or at sight of 
it, and dies from fright, or if it becomes 
unmanageable and destroys its owner's 
team, and even injures him, yet there is 
no liability upon the company, if the 
accident resulted from a reasonable exercise 
of the company’s right. Rex e. Pease, 4 
B. & Ad. 80; Rex v. Morris, 4 id. 441; 
Bordentown & South Amboy Turnpike Co. 
v, Camden & Amboy R. R. Co., 17 N. J. 
L. 314. But if the charter creating the 
company limited its right in such a way 
as was done in the act creating the defend- 
ant’s company, then liability would attach 
if they failed strictly to comply with the 
terms of their charter, The distinction 
het ween the general doctrine applicable to 
such questions, and the special doctrine 
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injury to the persons or property of those who may be affected by 
such acts.! Hence, where a railroad company has been permitted 


arising from the peculiar provisions of 
charters, will be perhaps better illustrated 
by the case of Rex v. Pease, 4 B. & Ad. 
30, than by any other case. That was an 
indictment against the defendants for 
operating a railroad by steam that ran 
alongside the king’s highway, in some 
places within five yards of each other, for 
the distance of about one mile from Stock- 
tonto Yarm. The gravamen of the charge 
in the indictment was that the defendants 
operated the engines upon the railroad in 
question by steam, and burned large quan- 
tities of coal and coke in the development 
of steam with which to propel said engines, 
and thus emitted large quantities of offen- 
sive smoke that filled the air flowing over 
said highway, and attached to said engines 
large number of cars loaded with coal, 
which were drawn over said railroad with 
great noise, force, and violence; and did 
with said engines and cars, aad the fires 
barning therein, exhibit terrific and alarm- 
ing sppearances, and made divers loud ex- 
plosions, shocks, and noises, making it 
dangerous for persone to pass over the 
highway with teams or otherwise. The 
indictment was tried by jury, who returned 
a special verdict, which found the allega- 
tions charged in the indictment to be true, 
and also found that many accidents had 
resulted to persons passing over the high- 
way with teams, by reason of the horses 
becoming frightened by the trains running 
upon the defendants’ rilroad. The ver- 
dict also found that the defendants used 
the most approved appliances in running 
their road ; that they were duly organized 
as a company according to statute, and 
that their road was built and operated ac- 
cording to the provisions of the statute. 
It was also found that no screens or fences 
were erected between the railroad and 
highway to shut off the view of the trains 


1 Bordentown & So, Amboy Turnpike 
Co. v. Camden & Amboy R. R. Co., 17 
N. J. L. 814: Rex v. Morris, 1 B. & Ad. 
441 ; King v. The Morris & Essex R. R. 
Co., 18 N. J. Eq. 807 ; State ». Morris & 
Fesex R. R. Co., 25 N. J. L. 487; Brand 


pessing over the railroad. The case was 
heard in King’s Bench, and Pang, J., 
in delivering the judgment of the court, 
among other things, said : ‘‘ The case turns 
upon the meaning of the statute, 4 Geo. 4, 
ch, 38, $ 8, and the question is, whether 
that gives an authority to the company to 
use locomotive engines on the railway ab- 
solutely, or only with some implied quali- 
fication or condition that they should em- 
ploy all practicable means to protect the 
public against injury from them! And 
those means were, on the argument, sug- 
gested to be, the altering of the course of 
the railroad, or the erection of fences or 
screens of sufficient height to exclude the 
view of the engines from the passengers on 
the highway. Now the words of the stat- 
ute in question clearly give to the com- 
pany the unqualified right to use the 
engines ; and we are to construe provisions 
in acta of Parliament according to the 
ordinary sense of the words unless such 
construction would lead to some unreason- 
able result, or be inconsistent with or con- 
trary to the declared or implied intention 
of the framer of the law, in which case 
the grammatical sense of the words may 
be extended or modified. Eyston ». 
Shedd, Plowden, 463 ; Bacon's Abr. Stat. 
I. ... It is clear that the makera of this 
and the prior act had in view the construc- 
tion of a railroad, with its branches, in a 
certain defined line, which had been de- 
linented on a map deposited with the clerk 
of the place, and from which line the road 
was not to deviate more than one hundred 
yards, and not into the grounds of persons 
not mentioned in the book of reference. 
The legislature, therefore, must be pre- 
sumed to have known that the railroad 
would be adjacent for a mile to the public 
highway, and consequently that travellers 
upon the highway would, in all probabil- 


v. Schenectady, &c. T. Co., 8 Barb. (N. 
Y.) 369; Mayor of New York v. Bailey, 
2 Denio (N. Y.), 440; Boss v. Litton, 5 
C. & P. 407: Hawkins ». Cooper, 8 id. 
478 ; Wolf». Beard, 8 id. 878. 
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to lay its track along or across a highway, it is bound to the use of 
every reasonable precaution to prevent injury to those passing along 
the highway, or crossing its track that is laid along or across the 
highway ; and if it fails to exercise a proper degree of care, — not 
only such as is provided by statute, but also such as is rendered 
necessary by the character of the obstruction and its location, haviug 
reference to a like reasonable exercise of care on the part of those 
approaching the obstruction, —it becomes a nuisance to the extent 
of its injury to individual rights, and renders the company liable in 
damages for all the consequences! In all cases where the legisla- 
ture authorizes an act to be done which would otherwise be a nui- 


ity, be incommoded by the passage of 
locomotive engines along the railroad. 
That being presumed, there is nothing un- 
reasonable or inconsistent in supposing 
that the part of the public which should 
use the highway should sustain some in- 
convenience for the sake of the greater 
good to be attained by other parts of the 
public, in the more speedy travelling and 
conveyance of merchandise along the 
new railroad. Can any one say that the 
public interests are unjustly dealt with, 
when the injury to one line of communica- 
tion is compensated by the increased bene- 
fit to another? So far is such a proceed- 
ing from being unreasonable, that it was 
held by the majority of the judges in Rex 
-v. Russell, 6B. & C. 666, that a nuisance 
was excusable at common law on that prin- 
ciple, and whether that be the law or not, 
at least it js clear that an express provision 
of the legislature having that effect cannot 
be unreasonable. It is true that the same 
object, that of giving one part of the pub- 
lic the benefit of the use of these engines, 
might have been effected without the same 
injury to the other part using the road, if 
the act had imposed on the company the 
obligation of erecting a sufficient fence or 
screen at their own cost ; or had provided 
that the line of said road should be differ- 
ent at that place; but it is by no means 
necessary to imply such an obligation in 
order to make the statute reasonable and 
consistent, for it has been shown to be so 
Without ; and it is natural to suppose that 
if such a condition had been intended, it 
would have been perticularly expressed. 
Rex ». Morris, 1 B. & Ad. 441. Thus it 
will be seen that legislative authority to do 


an act that may operate to obstruct travel 
upon a highway, either by an actual physi- 
cal obatruction, or by rendering the travel 
over it dangerous and unsafe, is a complete 
protection so long as the authority is ex- 
ercised reasonably and within the pro- 
visions of the act. But the right must be 
exercised with a reasonable regard to the 
safety of the public. Thus, in King v. 
Morris & Essex R. R. Co., 18 N. J. Ey. 
397, it was held that the grant of a 
franchise to operate a railroad does not 
confer power upon the company to use 
engines so constructed as to throw out 
burning coals that may set fire to build- 
ings along the line of the read. But the 
road must be so operated as to create the 
Jeast damage to the public or individuals, 
and the franchise is conferred upon the 
implied understanding that the company 
will use such machinery as will produce 
the least injury to the rights of others, 
and their neglect to do so makes them 
liable as for a nuisance to each individual 
injured. In Turnpike Co. v. Camden 
& Amboy R. R. Co., 17 N. J.-L. 814, it 
was held that a railroad. company is liable 
for an abuse of its charter privileges, or for 
exercising them in an extraordinary and 
unlawfal manner ; and that where a com- 
pany created an unnecessary disturbance 
with its engines, or where it unreasonably 
blocked the streets and obstructed passage 
over the same with its engines and cara, 
its acts were a nuisance for which it was 
answerable either at the suita of individu- 
als or by indictment.” 

1 Cooper v. N. B. R. RB. Co, 85 Jur. 
295. 
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sance, without providing means for its removal, it will be treated as 
having sanctioned all the necessary consequences. But where there 
are two methods by which the authority can be exercised, by one of 
which the work will become a nuisance, and by the other it will not, 
that method must be adopted which will not create a nuisance! 

Independently of any statutory provisions, if a railway company 
uses any part of a highway for the purposes of its road, it would un- 
donbtedly at the common law be bound to restore it to its former 
state of usefulness as near as practicable, or at least to such a con- 
dition as not unnecessarily to endanger or obstruct public travel.? 
But in most cases provision is made therefor in the charters or 
general Jaw and the difference of doctrine as to the liability of 
the company for failing to fully restore highways, etc., results from 
the difference in the requirements of the statute. In some cases, 
the company is required to restore the highway as directed by cer- 
tain town or municipal officers; and in such cases, if such officers 
prescribe the mode in which the road shall be restored, and the 
company complies with such requirements, it is not responsible for 
the consequences, because it had no discretion in the matter, but 
was subject to the discretion and direction of the officers of the 
municipal corporation whose duty it is to maintain and preserve its 
streets and highways in proper repair.® 


1 Lord Blantyne v. Clyde Nav. Co., 
89 Jur. 257. 

2 People v. Chicago & Alton R. R. Co., 
67 Il]. 118. In all cases, where the statute 
provides that the railroad company shall, 
upon ing or using any portion of a 
highway, restore it to its former state so as 
not to impair its usefulness, 80 ax not to 
obstruct travel, etc., the language is not 
to be taken literally, because it is well un- 
derstuod that the road cannot, in the very 
nature of things, be restored to the same 
state of usefulness with the railroad 
thereon, as before. But it is to be restored 
go as not to impair its usefulness more than 
is necessary, in view of the use of it for the 

rpose of the railway. Com. v, Erie, &. 
R. R. Co., 27 Penn. St. 389. Io this case 
the court say: ‘‘It is idle to talk of laying 
down a railway in the middle of a country 
road, and running locomotives and cars 
over it constantly without impeding or ob- 
stracting the full use of it by the public. 
The commonest kind of common sense for- 


bids ns to believe such a thing at all pos- 
sible.” And in this case, as the statute 
under which the railroad was built pro- 
vided that it should be so ‘‘ constructed as 
not to impede or obstruct the full use of 
any public road now laid out, opened, or 
built,” and as about eighty rods of the 
road was laid out and built along and 
within a highway, the court ordered it to 
be removed from the highway. The rule 
is invariable that, where the statute im- 
poses conditions upon the use of a highway 
for railway purposea, they must be complied 
with, or the railway will be a continuing 
nuisance, Hamden v. New Haven, &c. 
R. R. Co., 27 Conn. 158; Com. »v. Erie, &. 
R, RB. Co., ante ; Springfield v. Conn. River 
R. R. Co., 4 Cush, (Mass.) 63; People v. 
Dutchess, &. R. R. Co., 68 N. Y. 152. 
The statute applies to the portion of the 
highway not worked, as well as to that 
which is. Com. v. Boston & Lowell R. R. 
Co., 12 Cush. (Mass.) 254, 

® Young e. Yarmouth, 9 Gray (Mass.), 
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If the statute simply provides that the company “shall restore 
the highway to its former state of usefulness,” etc., they are invested 


886; Com. o. Boston, 97 Mass. 567; Cush- 
ing v. Bedford, 125 Mass. 526. In State 
v. New Haven & Northampton Co., 36 
Conn. 331, the charter of a railroad com- 
pany provided that if the road in its loca- 
tion should intersect any highway, the 
company should restore it to its former 
state in such a manner as not to impair its 
usefulness; and that the railroad should be 
so located within the town of H, that in 
its construction and use it should not in- 
terfere with a certain turnpike road so as 
to obstruct, impede, or endanger public 
travel. The location of the road was to be 
approved by the railroad commissioners, 
and a special committee appointed by the 
Superior Court was to determine whether 
the company had complied with the re- 
quirements of its charter as to the turnpike 
road. The road was located for two miles 
in the town of H. close beside the turn- 
pike, the travelled path of which was in 
some places changed to make room for the 
road. The commissioners approved the 
location, and the committee reported that 
the company had complied with the re- 
‘quirements of its charter. Thirty years 
afterwards, when the turnpike had become 
a town highway, the increase of travel 
upon the highway, and of the number and 
speed of the trains on the railroad, had 
rendered the proximity of the railroad to 
the highway a much greater injury to the 
public than it was at first, and the attor- 
ney for the State applied for a mandamus 
to compel the railroad company to change 
the location of its road and to restore the 
higher to its former usofulness, It was 
held, 1. That the case was not one of the 
‘intersecting of a highway by the rail- 
road, that term applying only to the case 
of a railroad crossing a highway. 2. That 
the provisions of the charter were not in- 
tended to impose upon the railroad com- 
pany the duty of removing all danger 
incident to the operation of the railroad. 
8. That the duty imposed upon the com: 
pany was not a continuing duty. 4. That 
the action of the ratlroad commissioners 
and of the special committee was final as to 
the propriety of the original location of the 
road and as to the compliance of the com- 


pany with the requirements of tts charter tn 
respect to the turnpike road. 5. That no 
further legal duty was imposed upon the 
company by reason of the increased danger 
from the increase of travel on the highway 
and of the number and speed of the trains. 
6. That it did not affect the case that the 
commissioners and committee head dealt 
with the questions to be determined by 
them as questions of property rights, giv- 
ing notice only to the turnpike company 
and property-owuers, and none to the pab- 
lic. The legislature intended by their 
action to protect the interests of the pub- 
lic, and if they were not sufficiently secured 
it was 6 matter for the legislature and not 
for the courts. The writ of mandamus is 
designed to enforce a plain, positive duty, 
upon the relation of one who has 4 clear 
right to have it performed, and where there 
is no other adequate legal remedy. Where 
a railway company changed the old high- 
way and made an excavation therein, and 
W. with his team drove into the excava- 
tion in the night-time and was injured, it 
was held that the burden was upon the 
company to show that the highway had 
been legally changed by competent author- 
ity. Atlanta & Richmond Air Line R. R. 
Co. v. Wood, 48 Ga. 565. If a railway 
company, by its employés, negligently con- 
structs a crossing over a public highway, 
and a person without fault is injured in his 
property while travelling on the crossing, by 
reason of a defect in it, the company is 
liable in an action to such person. Mann 
v. Central Vt. R. R. Co., 55 Vt. 484. In 
an action for injuries resulting from the 
alleged negligence of a railway company in 
neglecting to maintain in ea safe condition 
a highway crossing, in not replacing a 
plank which had been removed, it was held 
that it was proper to allow plaintiff to 
prove that after the injury defendant re- 
paired the crossing by replacing the plank. 
Kelly ». Southern Minnesota R. R. Co., 
28 Minn. 98. Where the statute provides 
that it shall be the duty of every railway 
compsny to construct and keep in repair 
at each crossing of any regularly laid out 
public highway a good and substantial 
crossing, the act does not embrace a way 
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with a discretion as to the matter, and are not subject to the con- 
trol of the municipal authorities in this respect, and are liable for the 
consequences of a failure to discharge this duty, and are also charged 
with the further duty of keeping that part of the highway in proper 


condition. 


In other words, the obligation imposed upon them in 


this respect is a continuing one,! and they must so restore the high- 


generally travelled by the public for more 
than fifteen years as a road, if it has not 
been established or regalarly laid oat under 
the provisions of the statute, or set apart 
by dedication upon the public records as a 
highway or street. Missouri, Kansas, & 
Texas R. R. Co. v. Long, 27 Kan. 684. In 
a suit against a corporation for pereonal 
injuries caused by falling into a ditch dug 
hy it in the public highway, its liability 
dlepends wholly on its having caused or 
continued the nuisance, and the plaintiff's 
suffering the injury without fault on his 
pert; and hence evidence of the care used 
in selecting ® watchman to warn persons 
approaching the ditch, or his general 
character and reputation as a watchman, 
at the time of his employment, are imma- 
terial, and properly excluded. South & 
North Ala. R. R. Co. 0. Chappell, 61 Ala. 
527. Where an excavation is made near 
to but not substantially adjoining a public 
highway, at common law no action lies 
against the owner of the land by a person 
who has strayed off the highway end fallen 
into such excavation. Hardcastle v. South 
Yorkshire Ry. Co., 4 H. & N. 67. The 
provision of general railway acts imposing 
upon corporations formed under it the duty 
of erecting and meaittaining fences on the 
sides of their roads, does not apply to 
fences for the protection of travellers upon 
a highway. Ditchett v. Spayten Duyvil 
& Port Morris R. R. Co., 67 N. Y. 425; 
reversing 5 Han (N, Y.), 165. A railway 
company cannot escape the performance of 
any duty or obligation imposed upon it 
by ite charter or the general laws of the 
State, by leasing its road, without the con- 
rent of the State. So, where such corpora- 
tion, without sich consent, leased its line to 
another corporation, which entered upon, 
and controlled and managed the road, it was 
held that the former corporation is liablo for 
injuries to persons caused by negligent de- 
fects in its track at a highway crossing. 
VoL. 11. —17 


Freeman . Minneapolis & St. Louis RB. R. 
Co., 28 Minn. 443. It is error for the 
court to give an instruction to the jury 
which makea the conduct of the plaintiff 
the only condition upon which his right of 
recovery depends, and which virtually says 
that if the plaintiff was careful and pru- 
dent he may recover, whether the defend- 
ant was negligent or not. Atchison, To- 
peka, & Santa Fe R. R. Co. v. Combs, 25 
Kan. 729. A traveller upon a highway, 
and a railway company with its trains, are 
each bound to use their privilege with such 
reasonable care, prudence, and actual dili- 
gence as may enable the one to cross the 
other in safety. Whitney v. Me. Central 
R. R. Co., 69 Me. 208. 

1 Cooke o. Boston & Lowell R. R. Co., 
133 Mass. 185; Burritt +. New Haven, 43 
Conn. 174. The Illinois Central Railroad 
Company being empowered in its charter 
tochange highways intersected by its lineso 
as to afford a more convenient crossing, or 
carry such highway either under or over its 
track, as might be found most expedient, it 
was held that the option to change highway 
crossings was vested in the company, to be 
exercised by it, and that the exercise of such 
option could not be controlled by a court of 
equity when there was no pretence that the 
company, in the execution of the power, had 
failed to exercise the proper care, skill, and 
precaution. Illinois Central R. R. Co. ». 
Bentley, 64 Ill. 438. When the charter of 
a railway company requires it, if its road 
should cross any highway, tu so construct 
the same as not to impede or obstruct the 
safe and convenient use of said highway, 
and empowered it to rise or lower the 
highway, so that the railroad, if necessary, 
might conveniently pass under or over it, 
it was held that the crossing by it of a 
highway at the same level is not in iteelf a 
nuisance to the highway, nor evidence of 
anuisance. A court of equity will restrain 
such corporation by injunction from such 
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way that its use by the public shall not be materially interfered 
with, and so that it shall not be rendered less safe or convenient, 
except in so far as diminished safety and convenience are inseparable 
from its use by the railroad; and the question whether or not the 
company has discharged its duty is a question of fact for the jury.” 


a crossing only when it unreasonably im- 
pedes or obstructs the safe and convenient 
use of the highway. Johnston v. Provi- 
dence & Springfield R. R. Co, 10 R. L 
865. Where a railway company conatructs 
ita line across a highway on a level under 
the sanction of an act of Parliament, it is 
its duty to keep the crossing in a proper 
state ; and if a carriage is damaged in con- 
sequence of the rails being too high above 
the surface of the roadway, the company is 
liable. Oliver v. North-Eastern Ry. Co., 
L. R. 9 Q. B. 409. In an action for dam- 
ages, the complaint alleged that the de- 
fendant, ‘‘by the culpable carelessness, 
negligence, unskilfulness, and mismanage- 
ment of said defendant and its employes, 
wrongfully ran a locomotive with a train 
of cars thereto attached,” against plain- 
tiff's horses and wagon, while lawfully 
travelling along the public highway. It 
was held that on demurrer the complaint 
was sufficient, although it did not state 
the specific physical acts constituting the 
alleged negligence and careleayness. Clark 
v. Chicago, Milwaukee, & St. Paul R. R. 
Co., 28 Minn. 69. In an action to recover 
damages for an injury to the plaintiff’s 
horse, received while passing over a railway- 
crossing, the plaintiff was allowed, against 
the defendant's exception and objection, to 
show that shortly after the accident the 
defendant took up the planks at the cross- 
ing and replaced them by new ones. This 
was held to be erroneous. Payne 0. Troy, 
&. R. BR. Co, 9 Hun (N. Y.). Peo- 
ple v. Chicago, &c. R. R. Co., 67 Ill. 118; 
Kygler v. Alleghany Co., 49 Md. 257. 
The municipal authorities have no power 
to interfere with the railway; consequently 
the duty must necessarily rest upon the 
company to keep in proper repair all that 
portion of the streets or highways affected 
by its road; and this, although the statu. 
tory obligation imposed upon it is not un- 
necessarily to impair the safeand convenient 
use of the highway. Wellcome », Leeds, 


51 Me. 318; Chicago, &. RB. R Co. ». 
Moffit, 75 Ill. 524. But see, holding that 
the obligation of the company ceases when 
it has reatored the highway, Missouri, &. 
R. R. Co. v. Long, 27 Kan. 684. 

1 Roberts v. Chicago, &c. R. R. Co., 35 
Wis. 679. They are required to repair and 
keep in safe condition for travel the croas- 
ings which the statute requires them to 
construct, although the requirement does 
not relieve the road districts from the duty 
of maintaining the highway in good con- 
dition ; and the embankment which is con- 
structed as a necessary approach to the 
railway track is in legal contemplation a 
part of the crossing. Farley v. Chicago, 
Rock Island, & Pacific R. R. Co., 42 Iowa, 
284. The provision of a statute which re- 
quires a rmilway company to place a high- 
way crossed or diverted ‘‘in such condition 
as not to impair its former usefulness,” is 
a condition inseparable from the right or 
franchise granted to such company to cross 
the highway with its track, or to divert it 
from its location. Statev. Dayton & South 
Eastern R. R. Co., 86 Ohio St. 484. And 
the duty of restoration of the highway 
carries with it the necessary powers for 
that purpose, and among them the power 
to take lands compulsorily where a removal 
ora change of the highway is necessary ; 
aud to accomplish this such lands must be 
acquired. People ». Dutchess & Columbia 
R. R. Co., 58 N. Y. 152. Power given by 
a charter of a railway company to construct 
its road across a highway upon condition 
that the same be restored to its former 
state, ‘‘or in sufficient manner not to im- 
pair its usefulness," does not authorize the 
company permanently to appropriate any 
portion of the highway by obstructions 
which materially interfere with the public 
travel. Little Miami R. R. Co. v. Com- 
missioners of Greene County, 31 Ohio St. 
838. Asa general rule, it is not bound to 
keep a flagman at the points where its road 
intersects public highways, But this obli- 
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And if by a change in the circumstances, as by the increase of 
population and the increased requirements and demands of business, 
the approaches to the highway or bridge become insufficient, it is 
bound to make such changes and improvements therein as the change 
of circumstances demands.! The fact that a railroad company has 


gation may become due by reason of such 
company constructing its road so as to 
make the crossing or use of such highways 
ann: ily dangerous. Pennsylvania 
R. RB. Co. v. Matthews, 36 N. J. L. 531. 
The word ‘‘ track,” in the provision of the 
act regulating “the construction of roads 
and streets across ruilroad tracks” which 
authorizes the laying out of ‘‘any street 
and highway across the track of any rail- 
read,” without compensation, signifies the 
entire road-bed, including tarn-outs and 
switches. Delaware & Hudson Canal Co. 
wv. Whitehall, 90 N. Y. 21. Injuries re- 
sulting from the obstruction of highways 
leading to the premises of the party com- 
plaining, and interfering with access to 
them, are proper grounds of recovery by 
the injured party, even though many 
others sustain like injuries from the same 
eause. And where a railway company 
laid its track across a highway leading to 
the plaintiff's place of business and near 
thereto, and constructed it in such a manner 
as to cause a diversion of travel and conse- 
quent diminution in plaintiff's business, 
it was held that he could recover therefor. 
To determine the damages for such an ob- 
struction, ita effect upon the use and en- 
joyment of plaintiff’s property, and upon 
the extent of his business, may properly be 
considered. Park tv. Chicngo & South- 
western R. R. Co., 48 Iowa, 636. An action 
will not lie at the suit of a private party 
for delay in restoring a highway to a passa- 
ble condition. The company may be 
indicted for nuisance. Ward v. Great 
Western Ry. Co, 13 U. C. Q. B. 315; 
Gear ov. ('. C. & D. R. R. Co., 43 Towa, 83. 
Where a hand-car was negligently left ina 
highway, by reason of which the plaintiff 
was injured while passing in the night, it 
was held that evidence was admissible to 
show that defendant's employés left the 
ear there when engaged in the lawful 
basinesy of the defendant. Pittsburgh, 
Cincinnati, & 8t. Louis R. R. Co. 9. Spo- 


nier, 85 Ind. 165. A corporation aggre- 
gate may be indicted for a misfeasance, 
As, an incorporated railway company, for 
cutting through and obstructing a highway 
by works performed in a course not con- 
formable to the powers conferred on the 
company by act of Parliament. Queen », 
Great North of England Ry. Co., 9 Q. B. 
315. Where a highway is taken for rail- 
way uees, and a new highway is not sub- 
stituted within a reasonable time, the 
railway company is liable to indictment 
for nuisance. Pittsburgh, Virginia, & 
Charleston R. R. Co. v, Commonwealth, 
10 Am. & Eng R. R. Cas. (Pa.) 821. A 
statute authorized the obstruction of high- 
ways by a railway company, but required 
it to make a new way as convenient as the 
old one, A failure to make the new way 
as convenient as the former one was held 
sufficient ground for an indictment for 
nuisance for the obstruction of the old 
highway. Regina v. Scott, 3 Q. B. 548. 
The company having encroached on an old 
road without making a new one, it was 
held that it was indictable for a nuisance, 
and that it was no answer to that indict. 
ment that the state of the earth rendered 
it impracticable to make a new road. 
Regina v. Scott, 2G. & D. 729. It is no 
defence to an indictment against a railway 
company for occupying a highway with its 
cars for more than the time specified in the 
statute, that the occupation was accidental 
and could not have been avoided, and was 


‘without intent to obstruct, and that rea- 


sonable diligence was used in removing the 
obstruction, or that the employés of the 
company were directed not to occupy any 
road for a longer period. Com. v. N. Y.& 
New Haven R. R. Co., 112 Mass. 412. 

1 Cooke v. Boston, &c. R. R. Co,, 138 
Mass. 185; Burritt v. New Haven, 42 Conn. 
174. In People v. N. Y. & New Haven 
R. R. Co., 89 N. Y. 276, where a railway was 
required to restore a highway crossed by it 
‘‘aa near as may be to its former state, a0 
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made a proper crossing does not preclude it from making another 
or different crossing, if its own convenience or that of the public 


requires it.! 


If new roads or streets are laid out over a railway, after its con- 
struction, unless expressly so provided by statute it is under no obli- 
gation to keep the crossings in repair ;* nor does its liability extend 


to any crossings except those of 


open public highways, regularly 


laid out or established as such. The obligation to keep crossings, 
etc. in proper condition is one which runs with the road, and it 


Tests upon grantees, assignees, Or 


as not unnecessarily to impair its useful- 
ness," and the track was constructed under 
a road in the country and was spanned by 
a bridge which was not of the full breadth 
of the road, it was held that this did not 
constitute a nuisance per se, but that it 
was a question for the jury whether, hav- 
ing regard to the adjacent population and 
the travel over the bridge, its breadth 
was sufficient, and if so, that the company 
was not liable as for a nuisance. English 
v. New Haven & Northampton R. R. Co., 
32 Conn. 240; Cott v. Lewiston R. R. Co., 
$6 N. Y. 214; Chicago, &c. R. RB. Co. v. 
Moore, 75 Ill, 524. 

1 Central R. R. Co. of New Jersey v. 
State, 82 N. J. L. 220. 

2 Northern Central R. R. Co. v. Balti- 
more, 46 Md. 425. In State v. Wilming- 
ton, &c. R. R. Co., 74 N. C. 148, it was 
held that a railway company, in the ab- 
gence of any statutory provision tv that 
effect, is not beund to repair bridges made 
necessary by the layiug out of new roads. 

§ Coon v. North Carolina R. R. Co., 65 
N. C. 607; Missouri, &. R. R. Co. v. 
Long, 27 Kan. 684. In Flint, &. RB, R. 
Co. v. Wiley, 47 Mich. 48, the court held 
that a road that has never been regularly 
laid out or opened by the proper author- 
ities, and which is in fuct unused, ani is 
unfit for travel and closed against the pub- 
lic, is not a ‘*highway” within the mean- 
ing of the provision of Michigan railroad 
law, which makes o company laying track 
across public highways liable for injuries 
resulting from neglect to restore them to a 
proper condition, even though the owners 
of land along the road had moved their 
fences back so as to open it as a highway, 
and had been. paid for their lands by the 


lessees of the original company,‘ 


township, and a bridge had been built 
upon it by the public authorities. See also 
Central, &c. R. R. Co. v, State, 32 N. J. L. 
220, where it was held that this obligation 
to restore and keep in repair does not ex- 
tend to a road not regularly leid out asa 
highway, although the land therefor has 
been bought by the town for the purposes 
of a highway and the owners had moved 
their fences back, and a bridge bad been 
erected at the public expense, The duty 
of a railway company to construct cross- 
ings at public roads under the statute ap- 
plies only to lawful roads. But after the 
company has constructed a crossing, it is 
estopped from denying the existence of the 
toad. International & Great Northern 
R. R. Co. v. Jordan, 10 Am. & Eng. R. R. 
Cus. 801 (Tex.). Where a road is used 
openly and notoriously by the public as a 
highway, and a railroad company recog- 
nizes it as such by permitting the public 
to cross its track, and by assuming to 
maintain a public crossing at that point, it 
is immaterial whether the road is a legal 
highway or not. Kelly ». Southern Min- 
nesota R. R. Co,, 28 Minn. 98. The obli- 
gation does not extend to farm roads, 
Green v. Morris & Easex R. R. Co., 24 
N. J. L. 486; Clarke #. Boston, &. R. BR. 
Co., 24. N. H. 114. 

* Wasmer v. Delaware, Lack., &c. R. R. 
Co., 30 N. ¥. 212; People v. Chicago & 
Alton R. R. Co., 67 Til. 118; Little Miami 
R. R. Co. v. Comm'rs, 31 Ohio St. 388, 
In the case of lessees it seems that the lessor 
is also liable, — Hamden v. New Haven, &c. 
R.R. Co., 27 Conn. 157, — aa the lease 
does not transfer liability to the lessee, 
where the act causing the injury was done 
by the lessor, Nolson o. Vt. Central 
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or any person or corporation into whose hands or possession the 
road passes, whether by contract or by operation of law. The legis- 
lature may, for the public good, impose new or additional burdens 
upon railways as to the manner of crossing highways, and may 
direct them to make bridges across, or to tunnel under them, and 
such statutes must be complied with.! 

The location of a railway alongside of and parallel with a high- 
way does not operate as an interference with a highway, nor as a 
nuisance, although the safety of travel upon the highway may be 
thereby endangered* Unless the statute provides that the crossing 
shall be made in a specific manner, or that it shall be made as 
directed by certain municipal officers, the company may exercise its 
discretion as to the manner in which it will cross; and if it acts in 
good faith it is not subject to judicial control ;® and the same rule 
also prevails where the method of crossing is submitted to the deter- 


mination of a specified board or tribunal* 


R. RB. Co., 25 Vt. 717; Great Northern 
Ry. Co. ». Eastern Counties Ry. Co., 9 
Hare, 306; Winch o. Birkenhead, &. Ry. 
Co., 5 De G. & 8. 562; Beman v. Rufford, 
1 Sim. wn. a 550. 

1 People ». Boston & Albany R. R. Co., 
70 N. Y. 569. In the absence of express 
provision in ite charter to the contrary, a 
railway company is under obligation to 
leave every highway that it crosses in a 
safe condition for the use of the public; 
and when this duty was imposed by the 
original charter under which a road was 
built, the same duty will rest upon any 
company which may afterwards own the 
road, so long as the same is operated. 
People v. Chicago & Alton R. R. Co., 67 
Dl. 118. 

2 Rex v. Pease, 4 B. & Ad. 8300; Moshier 
v. Utica, &c. R. BR. Co., 8 Barb. (N, Y.) 
427 ; State v. New Haven, &. R. R. Co., 
45 Conn. 331. 

3 Struthers v. Dunkirk, &&. R. R. Co., 
87 Penn, 8t. 282; People v. N. Y. Central 
RR Co., 74.N. Y. 802; Central R. R. Co. 
of New Jersey v. State, 32 N.J. Eq. 220. 

* In Waterbury v. Hartford, &. R. R. 
Co., 27 Conn. 146, it appeared that the 
Hancock Brook road was laid out by the 
eounty court, in 1845, for two miles through 
@ narrow and precipitous gorge, to accom- 
modate by a shorter and more level route 


But if the company neg- 


the travel which then passed around an 
ancient, circuitous, and hilly road. In 
1858, a railroad company, authorized by 
ite charter to locate its road along the 
same general route and to occupy where 
necessary the track of any highway, took 
about a mile of the central portion of 
this road. By their charter, and by the 
general statute on the subject, it became 
their duty to alter the highway, under the 
advice of the commissioners on the rail- 
road, and under their direction to put the 
highway thus altered into as good repair as 
ut was before, the determination of the com- 
missioners thereon to be final. After taking 
the portion of the highway stated, the com- 
pavy surveyed and laid before the commis- 
sioner, for their approval, a substitute road 
on the other side of the gorge. This road 
the commissioners disapproved, and ad- 
vised the adoption of the ancient highway 
as the substitute road, which the company 
accordingly adopted, but made no repairs 
or improvements thereon, and the commis- 
sioners formally accepted. It was held, on 
an application for a mandamus to compel 
the company to make the substitute road 
through the gorge, that so long as the 
commissioners were acting within their 
jurisdiction and without fraud, their de- 
termination could not be reviewed by the 
superior court ; and that neither of the 
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lects or refuses to restore the highway in the manner provided by 
atatute, or performs this duty imperfectly, or refuses = KEEP it in 
repair, the courts will compel it to do 80 by mandamus ; and the 
mandamus may direct the specific mode in which the crossing shall 
be made? The writ may be had upon the relation of the town or 
city interested, or it may go on and repair the crossing and recover 
the expense from the company.’ So it seems that a court of equity 
will in a proper case compel a discharge of this duty by a wandatory 
injunction’ or the company may be indicted for creating and main- 
taining a nuisance! 
If the company has the right to lay its road across a highway, it 
may cross in the direction of the line of its road, aud it may lay a 
second track running in the same direction if the business of the road 
requires it; but it cannot lay a second track in a different direction, 
on an angle or curve, although within the limits of the described 
location® The company has uo authority to use or obstruct a high- 
way or street with its track except as it derives it from the statute, 
either expressly or by necessary inference.? In either case, whether 
the power is expressly or impliedly given, it must be executed in a 
reasonable and skilful manner, and so as to be productive of as little 


inconvenience to the public as possible® 


facts, that the route approved by them 
was an ancient and existing highway, 
that it was so inconvenient a road that the 
Hancock Brook road had been required as 
a substitute for it, and that it was sub- 
stituted for the entire Hancock Brook road, 
and not for the section occupied by the 
railroad merely, was sufficient to show that 
the commissioners had gone beyond their 
jurisdiction. It was also held that the 
superior court has no power to prescribe 
the route for such a substitute roa, as the 
matter lies wholly within the jurisdiction 
of the commissioners, and the railroad 
company in entering upon private lands to 
make such a road without the sanction of 
the commissioners would be trespassers. 

1} Cambridge v. Charlestown R. R. Co., 
7 Met. (Mass.) 70; Whitemarsh e. Phila- 
delphia, &c. R. R. Co., 8 W. &S. (Penn.) 
365; Queen v. Manchester, &c. Ry. Co., 2 
Eng. R. R. Cas. 317, 

* People ». N. Y. Central R. R. Co., 74 
N. Y. 802; People », Dutchess, &. R. RB. 
Co., 58 N. Y. 152; Indianapolis ». C, 
R. R. Co., 87 Ind. 489, 


It has no authority, under 


® Maine, &. R. R. Co. v. Gorham, 87 
Me. 45. A county, when it is invested 
with the care and maintenance of high- 
ways, may maintain an action for an injury 
thereto by a railway company. Lawrence 
County v. Chattaroi R. R. Co, 1 Ky. L. 
Rep. & Jour. 36. 

‘ State v. Dayton, &c. R. R. Co., 33 
Ohio St. 434; Johnson v. Providence, &c. 
R. R. Co., 10 R. I. 865. 

§ People v. N. Y. Central, &. RR. 
Co., 74 N. Y. 802; Gear ». C. C. & D. 
R. R. Co., 48 Iowa, 83. 

® Bangor, &. R. R. Co. v. Smith, 47 
Me. 34. 

1 Atty.-Gen. v. Lombard St. &e. R. R. 
Co. 10 Phila. (Penn.) 852; Phillip ¥. Dun- 
kirk, &c. R. R. Co., 78 Penn. St. 177; 
State v. Hoboken, 21 N. J. Eq. 205; At» 
lantic, &&. R. R, Co. w. St. Lonis, 8 Mo. 
App. 315; State v. Vt. Central R. R. Co., 
27 Vt. 108; Virginia, &. R. RCo. », 
Lynch, 13 Nev. 339. 

® Long Branch Comm'rs v. West End 
R. R. Co., 80 N. Ji Eq. 566. 


SEC. 272.] POWER TO DIVERT A HIGHWAY, ETO. 983 


@ right io lay its track on or over a street or highway, to occupy any 
portion of it as a freight-yard, or with its buildings, or any exclusive 
purpose, but only for the purpose of passing,) making up trains® 
and other acts which are indispensable to the operation of the road. 
It may make turn-outs to communicate with its depots and may 
for a reasonable time, when necessary, stop its trains in the high- 
way for the purpose of making up trains or loading and unloading 
freight ; but this, as well as all other of the powers enumerated, 
must be exercised in a reasonable manner; and if it unreasonably 
obstructs the streets or highways, it is liable to indictment as for a 
nuisance. 

SEO. 272. Power to divert a Highway: Duties relative to. — The 
right to divert a highway can only be implied when the necessity 
therefor is of a pressing character, or to meet a great public con- 
venience, and cannot be inferred simply upon the ground that 
considerable expense will be saved thereby. Thus, the charter of a 
railway company provided that, where any highway is so located that 
the railway cannot be judiciously laid out without interfering there- 
with, the company might with the consent of the commissioners 
cause the highway to be so altered that the railway might be made 
on the best site of ground for that purpose; also, that the company 
should maintain all bridges which they should construct for the pur- 
pose of conducting any highway over the road. The company hav- 
ing made their road through a deep cut in a ridge across the line of 
a highway which traversed the ridge, for the purpose of avoiding the 
expense of a bridge for the highway, changed the location of the 
highway with the consent of the commissioners, to a place where it 
could cross the railroad at the grade. It was held that the charter 
did not authorize such a change of location, as the object of it was 
wholly to save the expense of a bridge, and not to make a more 
judicious location of the railroad; and that the portion of the old 
highway between the points of junction with the new location was 
not discontinued.® Neither can the right to divert a highway be 


1 Allegheny v. Ohio, &c. R. R. Co., 26 
Penn, St. 355; Chapman v. Oshkosh, &. 
R. R. Co., 33 Wis. 629; State v. Vt. Cen- 
tral R. R. Co., 27 Vt. 108; Gahagan v. 
Boston, &c. R. R. Co., 1 Allen (Mass.), 
187 ; Lackland v. No. Mo. R. R. Co., 31 
Mo. 180; Hall v. Adams, 54 N. H. 495; 
Higbee v. Camden, &c. R. BR. Co., 19 
N. J. Eq. 276. 


9 Gahagan v. Boston, &. R. R. Co., 
ante ; State v. Morris & Essex R. R. Co., 
25 N. J. L. 487. 

§ Knight ». Carrollton, 9 La. An. 284; 
New Orleans, &c. Co. v. New Orleans, 1 
id. 128. 

4 State v0. Morris & Essex R. R. Co., 
ante ; Mathews v. Kelsey, 58 Me. 56. 

& Greenwich v. Easton, &c. R. R. Co., 
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inferred from authority to change its grade at a crossing.! In refer- 
ence to the exercise of this right, the same obligation is imposed as 
in the case of a crossing, and the company is bound to provide a 
new way which will be safe and convenient for public travel.* 

Whenever a portion of a highway is taken, the duty is imposed 
upon the company to provide a new way in every respect as safe * 
and convenient for the public as the portion of the way taken, and 
the circumstance that this can only be done at a great and unwar- 
rantable expense, will not justify the company in substituting a less 
convenient way.. Thus, in an English case,’ the company, when 
making their railway, stopped up a public highway called “ Goodier 
Lane,” and made a branch, restoring the communication between the 
termini formerly connected by that lane, but by a different line. 
The new road was stated to be in some respects more convenient to 
the public than the old, but in others less so. The levels of the 
adjacent land made it impracticable to give a more convenient line 
consistently with the regulations of the act, unless at an expense 
which, it was said, would be unreasonably great, and quite dispro- 
portioned to the benefit which would accrue from it to any part of 
the public. 

MavLE, J., directed the jury to find a verdict for the defendants, 
if they found that they had done no more damage than was neces- 
sary, and had made the road as convenient as the former one, or as 
nearly so as might be; intimating, as his own opinion, that the 
road made by the company could not be deemed absolutely as con- 
venient, even after allowing for the advantages which the public 
might have gained from it. But he stated that the company were 
not, in his opinion, bound to lay out enormous sums of money to 
procure a slight accommodation to some persons; and that the 
proper rule seemed to be, that if they could not make the road as 
convenient as before without a very disproportionate and unwar- 
rantable expenditure, they should make it as nearly so as they 
could) And he left it to them to say whether the new road was as 
convenient as before, or, if not, as nearly so as it might be. The 
jury found a verdict of “ guilty” on two counts (including that first 


24 N. J. Bq. 217; Pugh v. Golden Valley * Potter ». Bunnell, 20 Ohio St. 150; 
Ry. Co., L. R. 12 Ch. Div. 274; Atty.- Veazie v. Penobscot R. R. Co., 49 Me. 119; 
Gen'l v. Ely, &. Ry. Co., L. R. 4 Ch. Lonisville, &c. RB. R. Co. v. State, 3 Head 
194; Queen v. Wycombe, 2 Q. B. $10. (Tenn.), 523. 


ae Warren R. R. Co, 0. State, 29 N. J. L. * Queen v, Scott, 3 Q. B. 548. 
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mentioned), and “not guilty” on the others. Lord Dznmay, C. J., 
said : — 

“The defendants were convicted of a nuisance in obstructing a 
highway. They pleaded ‘Not guilty, and proved, on the trial at 
York, that the obstruction was caused by the exercise of certain 
powers conferred on the Leeds and Manchester Railway Co. by their 
act of incorporation. Their offer to remedy the evil appeared to us 
so reasonable that we pressed the prosecutors to accept it, and hoped 
to be spared the necessity of deciding the question of law by which 
the defendants sought to show that what they have done is lawful. 
The prosecutors, however, who are the surveyors of the highways, 
crave our judgment on this point. The work complained of as a 
nuisance, and undoubtedly making one, is the cutting through of the 
carriage-road. Now there is no question as to their right to do this; 
and though they are required, when they do it, to cause another road 
to be set out and made instead of it, they argue that they are no 
longer indictable for a nuisance in doing the lawful act, however 
they may be for disobedience of the law in neglecting to substitute 
another. The prosecutors reply by referring to the section which 
requires the company to cause the new road to be made before they 
cut through the old. But the company rejoin that, from the state 
of the earth there, it was impossible to do this, and it could not be 
intended by the legislature. This argument we think inadmissible, 
for reasons too obvious to require a full statement of them. The 
company have done what the act legalizes only on a condition which 
they have not performed. They stand convicted of the nuisance, 
and show no justification. The verdict will therefore not be dis- 
turbed ; but we still hope the parties will consent to a course useful 
to the public.” } 

In Pennsylvania it is held? that a township cannot release the 
company from its obligation to furnish a new road, and that where 
the road commissioners constructed a new road without its being 
lawfully laid out, and the road was afterwards lawfully laid out 
upon the same ground, the town might recover from the road com- 
missioners the money it had paid them, although the company 
had paid the town for a release froin making the road. 

Sec. 273. Municipal control over. —If authority is given to con- 
struct a railway in the streets of a city or town, provided the com- 


1 Louisville, &. R, R, Co. v. State, 3 ® Phillips v. Dunkirk, &c. R. B. Co, 
Head (Tenn.), 528; Danville, &. RB. R. 8 Penn. St. 177. 
Co. ». Conn. 73 Penn. Bt. 29. 
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pany first obtains the consent of such municipal corporation, such 
corporation may impose reasonable conditions upon which the road 
shall be built, —as, that it shall pay all damages which shall ac- 
crue to property-owners, or any condition which is deemed essential 
for the protection of the interests of the public or the safety or con- 
venience of travellers upon the streets or highways. This places it 
within the power of a municipal corporation to prohibit the use of 
ita streets for railway purposes ; but unless the power is expressly 
conferred upon it by the legislature, it cannot confer a franchise 
upon either an individual or corporation to lay a steam railway in 
its streets for the transportation of either freight or passengers.* But 
it may authorize the use of its streets fora horse railroad? The dis- 
tinction arises from the circumstance that a steam railway endangers 
adjacent property, and renders it less commodious for enjoyment, and 
is a new use of the streets, which entitles the owners of adjoining 
premises, in whom the fee of the street is vested, to compensation* 


1 St. Louis, &c. R. BR. Co. v. Copps, 72 
TIL 188; Pacific R. R. Co. v. Leaven- 
worth, 1 Dill. (U. 8. C. C.) 393; N. Y. & 
Harlem R. R. Co. v. New York, 1 Hill 
(N. Y. C. P.), 562; Troy v. Troy, &. 
R. BR. Co., 49 N. Y. 657. 

2 Perry v. New Orleans, &c. R. R. Cov., 
65 Ala. 413; Davis v. New York, 14 N, 
Y. 5606; Atlantic, &. R. R. Co. v. St 
Louis, 66 Mo. 228 ; Milhan v. Sharp, 27 
N. Y. 611; Stuyvesant v. Pearsall, 15 
Barb. (N. Y.) 244; People v N. Y. & 
Harlem R. R. Co., 45 Barb. (N. Y.) 73; 
Attorney-General v. Lombard, &c. R. K. 
Co., 10 Phila. (Penn.) 352; Hickey 2. 
Chicago, &c. R. R. Co., 6 Brad. (Ill.) 172; 
Covingtou, &c. R. R. Co, v. Covington, 
9 Bush (Ky.), 127; People’s R. R. Co. 
v. Memphis R. R. Co., 4 Cold. (Tenn.) 
406 ; Stanley v. Davenport, 54 lowa, 463; 
87 Am. Rep, 216; State v. Trenton, 36 
N. J. L. 83; Pratzman v. L C.C. RR. 
Co., 9 Ind, 468, If a municipal corpora- 
tlon, without authority to do so, grants a 
Hecnse for the use of its streets for rail- 
way purposes, it ia responsible for personal 
Injurion resulting therefrom. Stanley v. 
Davenport, ante. 

® Ntanlay v. Davenport, ante; Hench- 
man 0, Uatorson Horse R. R. Co., 17 
N, J. Ky. 75; Kichele v, Evansville, R. 
MW. Qo., 78 Ind. 261, 41 Am. Rep. 561. 


4 Williams v. N. Y. Central R. RB. Co., 
16 N. Y. 97; Imlay v. Union Branch R. 
R. Co., 26 Conn. 247 ; Ramsden v. Man- 
chester Ry. Co., 1 Exchq. 723; Cooley's 
Const. Lim. 556 ; 2 Dill. Municipal Corp. 
722 ; Elliott v. Fairhaven, &., R. R. Co., 
32 Conn. 579; Attorney-General 'v. Met- 
ropolitan, &c. R. R. Co, 125. Where a 
railroad company has, by consent of the 
municipal authorities, laid its track upon 
@ public street, and such occupancy per- 
manently obstructs the use of the street, 
not only by the public, but also by the 
occupiers of abutting lots, in an action by 
the owners of such abutting lots against 
the railroad company for damages, it was 
held that they were entitled to recover full 
compensation for the depreciation in the 
value of their property caused thereby. 
In estimating the damages the same stan- 
dard is to be applied as in direct proceed- 
ings by the railroad company to condemn 
for its use the private right of such own- 
ers in the street, A recovery in an action 
will estop the owners from claiming that 
such occupancy was without their consent, 
and that full compensation had not been 
made forit. Hatch». C. & 1. R. R.Co., 18 
Ohio St. 92. And this rule was recog- 
nized in Railroad Co. v. Cobb, 35 id. 94 ; 
Railroad Co. ». Williams, id. 168 ; Rail- 
road Co. v, Mowatt, id. 284 ; Railroad Co. 
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Where authority is given by the legislature to lay a railway in the 
streets of a town or city, without obtaining the consent of the munici- 
pal authorities, the latter can impose no conditions upon the com- 
pany, as the power of the legislature is supreme. When a city has 
granted a license to lay a railway in its streets, if the conditions upon 
which it is granted are performed it becomes irrevocable? If, how- 
ever, the license is granted upon a condition subsequent, the question 
as to whether the license can be revoked because of its non-perform- 
ance depends upon the circumstance whether the condition became 
impossible of performance. The rule at law is, that if a condition 
subsequent is possible at the time of making it, and becomes after- 
ward impossible by the act of God, or the law, or the grantor, the 
estate having once vested is not thereby divested, but becomes abso- 
lute. It is said, however, that equity will not apply the principle to 
the extent of the last particular, to make the estate absolute. So 
where a city granted a license to a railway company to construct 
its road across the streets, upon an express condition that the tracks 
authorized should be constructed within one year from the time 
of the grant, and the company was prevented from completing its 
tracks within the year by injunctions, and also by the police offi- 
cers of the city, acting under the direction of the mayor, it was held 
that the right of the company under the grant was not lost, and the 
city might be enjoined from interfering with the laying of the track 
after the expiration of the year, when it is apparent that the same 
would have been completed within the time limited, had it not been 
prevented by operation of law and the acts of the city authorities® 
The unauthorized acts of municipal officers are regarded as the acts 
of the corporation, when they are performed by that branch of the 
municipal government which is invested with jurisdiction to act 


v. Lawrence, 38 id. 41. And the right in 
sach # case to recover for permanent injury 
to the adjacent property was distinctly de- 
cided in L. M. RB. R. Co. v. Hambleton, 40 
Ohio 8t.; A. & G. W. R. R. Co. v, Robbins, 
$5 id. 531 ; Grafton ». Baltimore & Ohio 
R. R. Co. 21 Fed. Rep. (U. 8. C. C.) 48. 

1 Conncil Bluffs v. Kansas City, &. R. 
BR. Co., 45 Towa, 338. 

2 People’s Passenger R. R. Co. v. Bald- 
win, 37 Leg. Int. 424; Brooklyn Central 
R. R. Co. v. Brooklyn City R. RB. Co., 82 
Barb, (N. Y¥.) $58. 


§ Nicoll v. New York & Erie R. R. 
Co., 121; Brooklyn Central R. R. Co. 
v. Brooklyn City R. R. Co., 82 Barb. 
(N. Y.) 866; Davis v. Gray, 16 Wall. 
(U. 8.) 230; Hotham », East India Co., 
1T. R, 645 ; Moakley v. Riggs, 19 Johns, 
(N. Y.) 71; Fleming v. Gilbert, 3 id. 
528; Mayor of New York ov. Butler, 1 
Barh. (N. Y.) 887; Jones v. Walker, 18 
B. Mon. (Ky.) 165; Potter v. Dennison, 
11 Ti, 690; Risinger v. Cheney, 2 id. 
90. 
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for the corporation upon the subject to which this particular act 
relates.! 

Even if the town or city had no authority in the first instance, to 
confer authority to use its streets for railway purposes, or to impose 
conditions upon such use, its unauthorized exercise of the power 
may be ratified by the legislature and thus validated.* The obliga- 
tion imposed upon municipal corporations to keep its streets in re- 
pair is not removed by the circumstance that a railway company has 
also become charged with that duty by using a part of its streets for 
ite railway, and that the defects were caused by it,® unless the stat- 
ute expressly exempts it from liability, or the injury arose from a 
defect which the municipal corporation had no right to remove or 
repair. But where a municipal corporation has been compelled to 
pay damages for injuries arising from defects in its streets or high- 
ways which the railroad company is bound to repair, it has a remedy 
against the railroad company therefor.® Or the person injured may 


sue the railroad company direct.’ 


2 Thayer v. City of Boston, 19 Pick. 
(Mass.) 511; Buffalo & Hamburg T. Co. 
v. City of Buffalo, 58 N. Y. 689 ; Chicago 
v, McGraw, 75 Ill. 570; Chicago v. Chi- 
cago & Western Indiana R. BR. Co., 105 
Ill, 78. 

® Clark v. Blackmar, 47 N. Y. 150; 
Quincy v. Chicago, &. R. R Co., 92 Ill. 
21; Brown v. Duplessis, 14 La. An. 842; 
Edwardaville R. R. Co. v. Sawyer, 92 Ill. 
377; Chicago, &. R. R. Co. v. People, 
91 TIL 251; Cairo, &. R. R. Co. v. Peo- 
ple, 92 id. 170. 

8 Wellcome v. Leeds, 61 Me. 313; 
Wateon v. Tripp, 11 R. I. 98; Davis», 
Leominster, 1 Allen (Mags.), 182; Hawkes 
¢. Northampton, 116 Mass. 420; Proprie- 
tors of Locks, &c. v, Lowell Horse R. R. 
Co., 109 id. 221; Johnson ». Salem T., 
&c. Co., 109 id. 522; Lee v. Barkhamp- 


stead, 46 Conn. 218 ; Battey v. Duxbury, 
24 Vt. 155; Hamden v. New Haven, &. 
Co., 27 Conn. 158 ; Wilson v. Watertown, 
8 Hun (N. Y.), 608; Eyler 7. Co. Comm'rs, 
49 Md. 257; Norristown v. Mayer, 67 
Penn. St. 855; Philadelphia v. Weller, 4 
Brews. (Penn.) 24. 

4 Sawyer v. Northfield, 7 Cush. (Mass.) 
490. 

* Johnson v. Salem T., &. Co., 100 
Mass. 522; Jones v. Waltham, 4 Cush. 
(Mass.) 299; Young e. Yarmouth, 9 Gray 
(Mass.), 386. 

§ Battey v. Duxbury, ante; State v. 
Gorham, 37 Me. 451; Veazie v. Penobscot 
R. R. Co., 49 Me. 119; Portland v. At- 
lantic, &. R. R. Co., 66 Me. 485; Lowell 
v. Boston & Lowell R. R. Co., 28 Pick. 
(Mass.) 24; Woburn ». Boston & Lowell 
R. RB. Co., 109 Mass. 283; Lowney ». 


™ Masterton v, N. Y,. Central R. R. 
Co., 84 N.Y. 247; 38 Am. Rep. 510; 
Snow ov. Housatonic, &. R. BR. Co., 8 Al- 
len (Maas.), 441; Galev, N. Y. Central 
R. R. Co., 76 N. Y. 594; Cuddehack 9, 
Jewett, 20 Hun (N. Y.), 187; Worster ». 
Forty-second Street, &. R. R. Co., 50 
N. Y¥. 208; Fish v. Third Av. R. R. Co., 
1 Daly (N. Y.), C. P. 148; Lyon » St. 
Louis, &c. R. R.Co., 5 Mo. App. 516; 


People v. Chicago, &. R. R. Co., 67 It). 
118; Gillett v. Western R. R. Co., 8 Al- 
len (Mass.), 560; Veazie v. Penobscot 
R. R. Co., 49 Me. 119; Oakland R. R. 
Co, v. Fielding, 48 Penn. St. 820. But it 
is held that such an action can only be 
maintained where the company is guilty 
of some malfeasance, and not fora mere 
non-feasance, Buck v. Conn. & Pass. 
River R. R. Co., 42 Vt. 370. 
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Sec. 274. Underground, Hlevated, and Surface Railways in Streets. 
— It is hardly necessary to state that the legislature may authorize 
railways to be constructed under, over, or upon streets or highways; 
and the same rules as to compensation apply in the one case as in 


the other.) 


Brooklyn City, &. R. R. Co., 76 N. Y. 
28. The city has its remedy against the 
company although the latter's obligation 
to repair arises out ofa contract. Thus, 
in McMahan v. Second Avenue R. R. Co., 
11 Hun (N. Y.), 347, the plaintiff was in- 
jared by reason of his carriage-wheel alip- 
ping into an excavation of the track of the 
defendant railroad company in one of the 
defendant’s streets. The excavation was 
made in order to connect with the sewer, 
by an adjoining property-owner, who had 
notified the defendant of his intention to 
make the same, whereupon the defendant 
bridged it over so that horses could pass, 
The defendant had agreed with the city 
“to pave the streets in and about the rails 
in a permanent manner, and keep the seme 
in repair.” It was held that the contract 
made by the defendant with the city inured 
to the plaintiffs benefit. The duty of 
keeping the streete in a city in repair is 
imposed primarily upon the municipal au- 
thorities, by reason of the power vested in 
them to coutrol and repair them. The 
functions which are usually discharged by 
officers of the city or State may be per- 
formed by other persons than officers; and 
in such cases the contract made with the 
public authorities is deemed to inure to the 
benefit of all persons interested in its per- 
formance. The case of Robinson v. Cham- 
berlain, 34 N. Y., 389, was decided on this 
principle. In that case, the defendant 
was emaployed by the State to keep a por- 
tion of the canals in repair, and neglected 
to do so, and the plaintiff sustained dam- 
ages by reason of such negligence. The 
court held the defendant liable for the in- 
jury, and enunciated the doctrine that s 
contractor who engages to perform the du- 
ties of a public officer is liable to the 
same extent as an officer upon whom the 
law imposes this duty. In Brooklyn v. 
Brooklyn City R. R. Co., 47 N. Y. 475, the 
defendant had made a contract with the 
city to keep the pavement in repair within 
the tracks, and three feet on each side of 


them, and from failure to do so the city 
had been made liable to a person for inju- 
ries sustained by reason of such negligence, 
and then brought that action to recover 
the damages so sustained. The court held 
the defendant liable, and laid déwn the 
principle, substantially, that where one 
contracts with a municipal corporation to 
keep any portion of the streets in repair, 
he, in effect, contracts to perform that 
duty to the public in the place and stead 
of the municipality. In a Connecticut case 
a railroad company constructed its road 
across the inain street of a village, about 
a foot and a half above the level of the 
street. The street was twelve rods wide, 
with two travelled paths, one on each side 
of the street, and an open common be- 
tween. The company was required by its 
charter to restore any highway intersected, 
so as not to impair its usefulness. The 
company put the two travelled tracks in 
proper condition for passing with vehicles, 
but made no other croasing. About mid- 
way between the two paths they con- 
structed a culvert under the timbers of 
the track, to let the water accumulating 
from rains pess through, which was left 
uncovered. A person walking across the 
street upon the railroad track, at a time 
when the culvert was filled with snow 
and could not be seen, fell into it and was 
injured, It was held that the railroad 
company was liable for the injury. Jud- 
son v. New York, & R. R. Co, 29 
Conn, 434. 

1 Jn Baltimore, &. R. R. Co. v. Reaney, 
42 Md. 117, it was held that authority to 
tunvel under the streets of a city by a 
railway company may be implied from the 
grant and the necessities of its execution. 
As to elevated roads, the cases relative to 
them have arisen in New York, and for 
questions pertaining to them see Story v. 
N. Y. Elevated R. R. Co., 11 Abb. N.C. 
(N. Y.) 286; 8 id. 478; Sixth Avenue 
R. R. Co. ». Gilbert Elevated R. R. Co., 
43 N. Y. Superior Ct. 292; Gilbert's 
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Src. 275. Remedies for Improper or Unlawful Use of Streets 
by a Railway Company.—If a railway company occupies a atreet 
or highway with its railroad without authority, or in an im- 
proper manner, as we have seen, it is liable to indictment as for 
a@ nuisance, and is also liable to all adjacent land-owners for any 


Elevated R. R. Co. v. Anderson, 3 Abb. 
N.C. (N. Y.) 434; Spader c. N. Y. Ele- 
vated R. R. Co., 3 Abb. N. C. (N. Y.) 
467; N. Y. Elevated R. R. Co., in re, 3 
id. 401; Sixth Avenue R. R. Co. ». Gil- 
bert Elevated R. R. Co, 3 id. 872; 
Ninth Avenue R. R. Co. v. N. Y. Ele- 
vated R. R. Co., 3 id. 347; Patten v. 
N. Y. Elevated R. R. Co., 3 id. 306; 
Sixth Avenue R. R. Co. v. Gilbert Ele- 
vated R. R, (‘o., 8 id. 58; Ninth Avenue 
R. R. Co. v. N. Y. Elevated R. R. Co., 3 
id. 22; Caro r. Metropolitan K. R. Co., 
46 N. Y. Superior Ct. 138; N. Y. Elevated 
R. R. Co., tn re, 7 Hun (N. Y.), 239; 70 
N. Y. 327; Gilbert Elevated R. R. Co., 
in re, 9 Hun (N. Y.), 303; Caro v. Met- 
ropolitan Elevated R. KR. Cu., 64 How. Pr. 
(N, Y.) 224; Haight o. New York Ele- 
vated R. R. Co., 49 How. Pr. (N. Y.), 20. 
Where an individual conveys village or 
city lots, designated upon a map as abut- 
ting upon a public street, the map being 
referred to in the deed, the grantee ac- 
quires, as against the grantor, a right 
of way over the strip of land referred 
to as a street, althongh the same may 
not in fact be a public street, not hay- 
ing been accepted by the public as 
such ; yet, as between the parties to the 
grant, the land is deemed to have been 
dedicated to the public by the grantor, 
and he cannot thereafter appropriate the 
land to any uso inconsistent with its 
use as a public street. Story ». N. Y. 
Elevated R. R. Co., 90 N. Y. 122; 48 
Am. Rep. 146 ; Peyser v. New York Ele- 
vated R. RB. Co. 12 Abb. N. C. (N. ¥,) 
276. The city of New York having power 
to lay ont and open streets and to acquire 
land for such purposes, had power to dedi- 
cate its own land to such uses, and to 
bind itself by a covenant with its gran- 
tees of abutting lands that a particular 
street should forever be kept as a public 
street. Although the construction of o 
surface railrond without a change of grade 
is 4 legitimate exercise of the power regu- 


lating the use of public streets for public 
purposes, it seems that the taking of per- 
mavent and exclusive possession for sid- 
ings and the permanent occupation with 
rows of standing cars, or the erection of 
permanent depot-buildings, would not be 
within the power. The erection of an ele- 
vated railroad is inconsistent with the use 
of a street as a public street, and is a 
taking and appropriation of the property 
of abutting owners for public use. And 
where the use of the street for that pur- 
pose will to some extent obscure the light 
of the abutting premises and inipair their 
general usefuluess and depreciate their 
value, it is a taking of the property of 
the owner of the premises, and such ease- 
ment requires compensation. It amounts 
to an appropriation of the property of 
adjoining property-owners, for which they 
are entitled to compensation. A full dis- 
cussion of the Jaw in relation to the build- 
ing of elevated railways is had in this case. 
Story v. New York Elevated R. R. Co., 
90 N. Y. 122. The right to construct 
elevated railroads in streets should be 
made to depend upon their providing a 
suitable and sufficient indemnity to abut- 
ting owners against any damages which 
they may sustain thereby; or, if they 
may justly be deemed too onerous, then 
provision should be made by taw for such 
indemnity in some other mode. Until 
such indemnity, in a suitable form, shall 
have been provided, the right to con- 
struct should be denied. The Supreme 
Conrt has the power, and it is their duty, 
to review the report of commissioners ap- 
pointed by the General Term, pursuant to 
the provisions of the Rapid Transit Act 
of 1875, upon the facts, and, after a consid- 
eration of all the circumstances, to deter- 
mine the question whether private rights 
and interests should be yielded for the 
sake of the public good. Brooklyn Rapid 
rr Co,, tw re, 62 How. Pr. (N. Y.) 
4. 
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damages which they may sustain by reason thereof, irrespective 
of the circumstance whether they own the fee of the street. 


1 Weisbrod v. Chicago, &c. R. R. Co., 
21 Wis. 602 ; Carpenter v. Oswego, &v. 
R. R. Co., 24 N. Y. 655; Phillips ». 
Dunkirk, &c. R. R. Co., 78 Penn. St. 
177; Cadle v. Muscatine, &. R. R. Co., 
44 Iowa, 11; Lyman ». White River Bridge 
Co., 2 Aik. (Vt.) 255. In State v, Vt. Cen- 
tral K. R. Co., 27 Vt. 108, which was an 
indictment aguinst the defendants for a 
nuisance in obstructing a public highway 
by building and tnaintaining their depots 
within its limits, and by “unlawfully and 
injuriously suffering their engines and 
cars, and also horses, carts, wagons, &., 
to remain in said highway a great und un- 
reasonable length of time,” the defendant 
insisted that a railway corporation is not 
liable to indictment because its agents 
and officers have erected and maintained 
a common nuisance ; but that the only 
remedy is against such officers and agents. 
It was urged that a corporation being 
created for the performance of certain func- 
tions and duties, having no power to doa 
wrongful act, can only be indicted for 
their non-feasance of such acts as are re- 
quired of them in their charter and the 
laws governing them, but not for positive 
misfeasance of their agents, inasmuch as 
such persons are not their agents for any 
sach purpose. But this view was repudi- 
ated by the court, and it was held that a 
corporation is liable for torts committed 
in the prosecution of the business of its in- 
corporation as much as natural persons, — 
the court saying: ‘‘ They may be guilty 
of trespass, as was held in that case, and 
of trespass on the case for positive wrongs 
as well as neglects; and one may find 
any number of cases in England since 
they have adopted the American view of 
the subject upon the strength of the 
American cases ; and always in this coun- 
try corporations have been held liable for 
their torts. Actions both of trespass and 
trespass on the case have repeatedly been 
maintained in this court against the dif- 
ferent railway corporations in the State 
for various acts of misfeasance, many of 
which are reported. And if any individ- 
nal] sustained special damage by means of 
their erecting or maintaining a nuisance, 


there can be no manner of doubt of his 
right of action against them, provided 
this were done in the course of the prose- 
cution of their ordinary charter business 
as appears in the present indictment. 
And an indictment for a nuisance is only 
a mode of trying the right in a public 
form, the same right which is involved in 
every private action for the same cause. 
And the same course of reasoning by 
which it is here attempted to deny the 
liability of defendants to an indictment 
for such tort also equally excuses them 
from al) liability for all torts, and carries 
us at once back to the old common-law 
notions upon the subject of the utter in- 
ability of a corporation to commit a tort. 
Once allow this proposition, and railway 
corporations acquire an immunity which 
would become as dangerous to themselves 
as it is unreasonable in itself, and as it 
probably might become offensive to the 
public. The case of Benson ». Munson, 
&c. Mfg. Co., 9 Met. (Mass.) 562, does 
not in our opinion favor any such view of 
the subject. The fact that the agents of 
the defendants are equally liable with 
themselves argues no incongruity. That 
is 20 in regard to all accessories in misde- 
meanor. The case of State v. Great Works 
Milling, &c. Co., 20 Me. 41, is directly 
in point for the defendants ; and it is in 
our judgment radically unsound in prin- 
ciple. The case of the Queen v. The 
Great North of England Ry. Co., 58 Com. 
Law, 314, is equally in point for the 
prosecution, and is based upon such sensi- 
ble, broad, and comprehensive views of the 
subject as to leave very little to be de- 
sired by way of argument in its favor. 
We certainly do not feel it incumbent 
upon us after what is there said, and also 
in Angell and Ames on Corporations, in 
commenting upon the comparative sound- 
ness of the two last cases, to say more 
upon this point. Where a mortgage of a 
railway had been executed to trustees for 
the benefit of bondholders, and the trus- 
tees after entering into possession leased 
the railway to others ; but under a verhal 
agreement continued to operate the rvad 
for the lessees and receive the earnings, 
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Or they may enjoin the use of the street or highway by it.! 


paid the expenses, selected, contracted 
with, and discharged the persons em- 
ployed on the road, and exercised all the 
powers usually exercised by railway cor- 
porations over their own roads, the trus- 
tees were held responsible for an injury 
sustained by reason of the negligence of 
one of the persons so employed. Ballou 
v. Farnum, 9 Allen (Mass.), 47. Where 
the defendants, a railway compeny, em- 
ployed day laborer, paying him monthly, 
but et a fixed rate for each day's labor, 
and this laborer took down the bara on 
the fence on the side of the railway track 
for the purpose of passing with a team, 
being engaged at the time in business for 
himself, and left them down, whereby the 
plaintiff's horses escaped from his adjoin- 
ing field on such track, and were killed 
by the passing engine of the defendants ; 
and it was proved that it was the duty of 
said laborer if he saw anything amiss after 
his day's work was over to give attention to 
it without being specially directed so to do; 
it was held that the defendants were lia- 
ble to the plaintiff for damages, and it did 
not affect the plaintiff's legal rights that 
said laborer was intoxicated at the time. 
Chapman v. N. Y. Central R. R. Co., 33 
N. Y. 869. But where a railway company 
agrees to carry A.’s horse free of charge, 
and at the end of the journey the station- 
master demanded payment for the horse, 
and on A.’s refusal gave A. in custody to 
the police till it was ascertained that all 
was right, it was held that A. had no right 
of action against the company, inasmuch as 
the company would have no right to de- 
tain A., even had he wrongly taken the 
horse on the train without paying, and 
therefore there was no implied authority 
from them to the station-master to do so, 
Poulton v. 8. W. Ry. Co., L. R. 2 Q. B. 
534. But where the servant of a railway 
company arrested the plaintiff under cir- 
cumstances which, if his views of the facts 
had been correct, would have justified the 
arrest, the company was held liable. Goff 
v. Gt. North Ry., 80 L. J. Q. B. 148, 
The defendant was engaged in conetruct- 
ing a sewer, and employed men with 
horses and carts. The men were allowed 
an hour for dinner, but were directed not 


to go home or leave their horses. One of 
the men, however, went home, about a 
quarter of a mile out of the direct line of 
his work, to dinner, and left his horse un- 
attended in the street before his door. 
The horse ran away and injured the plain- 
tiff's fence. It was held that the jury 
were justified in finding that the man was 
acting within the scope of his employ- 
ment. Whatman v. Pearson, L. R. 3 
C. P, 422. In respect to the pleading in 
such casea if the injury be wilful and 
committed by the defendant himself, and 
the injury immediate, the action must be 
trespass ; almost all the cases concur in 
this. So, too, if the injury is immediate 
and the defendant positively does any act 
producing or increasing the injury, tres- 
pass is the appropriate remedy. But 
when the only fault of the defendant con- 
sists in negligence, being a mere non-feas 
ance, although the injury is tmmedtaie, 
the appropriate remedy is case. The cases 
will be found, we think, to sustain this 
view. Some cases go so far as to affirm 
that in the last class of cases, and in all 
cases where the injury is immediate, the 
proper action, perhaps the only action, is 
trespass ; but the better opinion seems to 
be ‘that when injury is occasioned by 
the carelessness and negligence of the de- 
fendant, the plaintiff is at liberty to bring 
an action on the case, notwithstanding 
the act be immediate, so long as it is not a 
wilfal act.’ Williams r. Holland, 10 Bing. 
112; Claflin ». Wilcox, 18 Vt. 605.” 

1 Osborne v. Brooklyn City R. R. Co., 
5 Blatchf. (U. S. C. C.) 866; Davis v. 
New York, 14 N. Y. 506 ; Pettis v. John- 
son, 56 Ind. 129 ; Cadigan v. Brown, 120 
Mass. 498; Hartshorn v. South Reading, 
8 Allen (Mass.), 501; Hickey e. Chicago, 
&., R. R. Co., 6 Brad. (Ill) 172 ;-Mor- 
ris & Essex R. R. Co. vo. Prodden, 20 
N. J. Eq. 580; Higbee v. Camden, &c. 
R.R. Co., 19 N. J. Eq. 276. So the 
town or city may bring a bill for an in- 
junction, Rio Grande R. R. Co. o, 
Brownsville, 45 Tex. 88; Springfield ». 
Conn. River R. R. Co., 4 Cush. (Mass) 
63 ; Greenwich v, Easton, &c. R.R. Co., 
24 N. J. Eq. 217, — or the State Attorney- 
General v. Metropolitan R. R. Co., 125 
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The remedy of the public is by injunction,’ by indictment? or 


mandamus® 


Mass. 515 ; Attorney-General v. Delaware, 
&. R.R Co., 23 N. J. Eq. 681 ; District 
Attorney v. Lynn & Boston R. R. Co., 16 
Gray (Mass.), 242. 

1 See last note. 

* Conn. v. Old Colony, &c. R. R. Co., 
14 Gray (Mass.), 98; Regina v, Wilson, 
18 Q. B. 348. In Regina o. Great North 
of England Ry. Co., 9 Q. B. 8165, the rail- 
way company cut through and obstructed 
a highway in a manner not warranted by 
its charter. It was indicted for commit- 
ting @ nuisance. The point being made 
that the corporation could not be made 
chargeable criminally for a misfeasance, 
Lord Denman said : ‘‘The question is, 
whether an indictment will lie at common 
law against a corporation for a misfeas- 
ance, it being admitted in conformity with 
undispnted decisions, that an indictment 
may be maintained against a corporation 
for nonfeasance. All the preliminary dif- 
ficulties as to the service and execution of 
process, the mode of appearing and plead- 
ing and enforcing judgment, are by this 
admission swept away. But the argu- 
ment is that for a wrongful act a corpora- 
tion is not amenable to an indictment, 
thongh for a wrongful omission it un- 
doubtedly is, assuming in the first place 
that there is a plain and obvious distinc- 
tion between the two species of offence. 
No assumption can be more unfounded. 
Many occurrences may be easily conceived 
full of annoyance and danger to the public, 
and involving blame in some individual or 
some corporation, of which the most acute 
person could not clearly define the cause, 
or ascribe them with more correctness to 
mere negligence in providing safeguards 
or toan act rendered improper by nothing 
but the want of safeguards. If A. is au- 
thorized to make a bridge with parapets, 
but makes it without them, does the of- 
fence consist in the construction of the 
unsecured bridge, or in the neglect to 
secure it? But if the distinction were 
always easily discoverable, why should a 
corporation be liable for the one species of 


offence and not for the other? The start- 
ling incongruity of allowing the exemp- 
tion is one strong argument against it. 
The law is often entangled in technical 
embarrassments, but there is none here. 
It is as easy to charge one person or a 
body corporate with erecting a bar across 
a public road as with the non-repair of it, 
and they may as well be compelled to pay 
a fine for the act as for the omission. 
Some dicta occur in old cases ; ‘A cor- 
poration cannot be guilty of treason or of 
felony.’ It might be added ‘of perjury or 
offences against the person.’ The Court 
of Common Pleas lately held that a cor- 
poration might be sued in trespass. Maund 
. The Monmouthshire Canal Co., 4 M. & 
G. 452. But nobody has sought to fix 
them with acts of immorality. These 
plainly derive their character from the 
corrupted mind of the person committing 
then, and are violations of the social 
duties that belong to men and subjects. 
A corporation, which as such has no 
such duties, cannot be guilty in these 
cases ; but they may be guilty as a body 
corporate of commanding acts to be done 
to the nuisance of the community at large. 
The late case of Regina v. Birmingham & 
Gloucester Ry. Co., 3 Q. B, 223, was con- 
fined to the state of things then before the 
court, which amounted to non-feasance 
only ; but was by no means intended to 
deny the liability of a corporation for a 
misfeasance. We are told that this re- 
medy is not required, because the individ- 
uals who concur in voting the order, or in 
executing the work, may be inade answer- 
able for it by criminal proceedings. Of 
this there is no doubt. But the public 
knows nothing of the former; and the 
latter, if they can be identified, are com- 
monly persons of the lowest rank, wholly 
incompetent to make any reparation for 
the injury. There can be no effectual 
means for deterring from an oppressive 
exercise of power for the purpose of gain, 
except the remedy by an indictment 
against those who truly commit it, that is, 


8 State v. Gorham, 87 Me. 461. 
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Src. 276. Pailure to erect Caution-boards: Plagman at Crossing. 
—It is generally required by statute that railway companies shall 
erect caution-boards at every crossing of a highway by its road, to 
notify the travelling public of the presence of its road. But its fail- 
ure to do so as required by the statute does not necessarily make the 
company responsible for damages occasioned by & collision with one 
of its trains at the crossing. The caution-board is for the purpose 
of a notification to those who are passing along the road ; and where 
a party is familiar with the crossing, and has frequently been over 
it, and had it in mind on a particular occasion as he approached 
it, he cannot be said to have been injured by the failure to set up 
the caution. The fact that the approach of a railroad to a highway 
crossing is obscured by embankments or otherwise, imposes upon 
travellers by the highway as well as upon the railroad company 
special care to avoid collisions. But if a person approaching the 
railway, who does not know of the crossing, there being no caution- 
ary board or anything to warn him of the location of the road or 
the approach of a train, is injured, the company is responsible there- 
for. The company is not, as matter of law, under obligation to 
station a flagman at a road-crossing in the country, because of the 
approach to it being partially concealed by embankments or other- 
wise. Thus a team collided with a railway train at a road-crossing, 
and the driver was killed. The railroad and the highway were both 
below the general surface of the ground, and an approaching train 
could only be seen occasionally by one driving toward the crossing. 
The driver was familiar with the crossing, but except that he checked 
his team for a moment some four rods from the crossing, he did not 
appear to have observed any precaution. The engine whistle was 
duly sounded when the crossing was approached. It was held that 
the driver of the team was chargeable with negligence directly con- 
tributing to the collision, and that no action would lie by his admin- 
istrator against the railroad company.! 


the corporation acting by its majority ; 


and there is no principle which places 
them beyond the reach of the law for such 
proceedings. Com. v. Vt. & Maas. R. R. 
Co., 4 Gray (Mass.), 22; Com. v. Nashua 
& Lowell R. R. Co., 2 id. 54, A tarn- 
pike is held to be a highway to the extent 
that an indictment lies for ite obstruction. 
Northern Central R. R. Co. ». Com., 90 
Penn. 8t. 800. 


1 Pakalimky ». New York Central, 
&. R. R. Co., 82 N. Y. 474; Pennsyl- 


_vania R.R. Co, vo, Beale, 75 Penn. St. 


504; Railroad Co. ». Houston, 95 U. 8. 
697 ; Lake Shore, &c. R. R. Co. v. Miller, 
25 Mich. 274; Chicago, &. R. R. Co. 
Lee, 87 Ill. 454: Hearne . R. R. Co., 50 
Cal. 482; Toledo, &. R. R. Ca ». 
Shuckman, 50 Ind. 42; Chicago, &. 
R.R. Co. v. Dimick, 2 Am. & Eng. By. 
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Src. 277. Contracts for Construction of Railroads. — Contracts for 
the building of railways are subject to the same rules of construction 
as other contracts, and would require no notice in this work except 
for their peculiar character. The work is usually let out to con- 
tractors, and the bids therefor are predicated upon the estimates of 
the engineers, and the acceptance thereof dependent upon the deter- 
mination of the engineers. The time within which the road shall 
be built is often fixed in the charter, and the manner in which the 
work shall be done is a matter of great public concern, as the safety 
of travellers over it depends upon the stability and excellence of the 
work. For this reason, the law tolerates and enforces provisions in 
such contracts which might not be regarded as binding in the case 
of ordinary contracts. Thus, it is not unusual for the contract to 
impose penalties upon the contractor for slight deviations from the 
terms of the contract, or to reserve to the company the right to ter- 
minate it for slight causes. It is also generally provided that the 
quality and quantity of the work done shall be determined by the 
company’s engineer, and that his certificate shall be the only evi- 
dence of performance, and of amounts upon which payments shall 
be made? So, too, it is often provided in these contracts that the 
engineer shall determine the amount of penalties which shall be 
imposed for breaches of the contract by the contractors, and it is 
held that such penalties, whether specifically fixed in the contract 
or determined by the engineer as stated, are in the nature of liqui- 
dated damages.? But where the prices at which work shall be done 
are specifically fixed in the contract, the engineer, who is by the 
terms of the contract made an umpire as to all disputes between 
the parties, has no power to fix another or different price or measure 
of compensation.2 And if payments are to be made according to the 
estimates and certificate of the engineer, if he refuses to make such 
estimates, or if he make erroneous estimates, it is held that an action 
lies to recover for the work actually done, although the contract pro- 
vides that all disputes between the parties shall be referred to the 
engineer, and that his decision shall be final. But in England the 


Cas. 201; Hewze v. St. Louis, &. R.R. 214; Howard v. Allegheny Valley R. R. 

Co., 2 id. 212; Haas v. Grand Rapids & Co., 69 id. 489. 

Indiana R. R. Co., 47 Mich. 401. 2 Ranger v, Great Western Ry. Co., 
1 Wansbeck Ry. Co., in re, L.R.1C. ante; Philadelphia, &. R. R. Co. v. How- 

P. 269; Ranger v. Great Western Ry. ard, 13 How. (U. 8.) 807. 

Co., 5H. L. 72; Herrick o. Belknap, 27 8 Starkey v, De Graff, 22 Minn. 431. 

Vt. 678 ; O'Reilly v. Keans, 52 Penn. 8t. 4 In Kestler v. Indianapolis, &. R. R. 
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rule is that an ection cannot be maintained at law until the engi- 
neer’s certificate is obtained ;! and it is held that relief in such cases 
should be sought in a court of equity? and such also seems to be 
the rule in most of the States of this country ;® and if fairly made, 
auch contracts will be enforced.4 But an unreasonable delay on the 
part of the engineer to make his estimates, if arising from the fault 
of the company or of the engineer, will entitle the contractor to bring 


an action at law, as in ordinary cases. 
If the contractor might have refused to abide by the final esti- 


mate of the engineer, yet having 


Co., 88 Ind. 460, it was held that such 
provisions in a contract are opposed to 
public policy, and are void. Starkey v. 
De Graff, ante. 

1 Parkes v. Great Western Ry. Co., 8 
Ry. Cas. 17. 

2 In Wansbeck Ry. Co., in re, I. R. 1 
C. P. 269, a contract between the W. Ry. 
Co. and certain contractors for works upon 
the line contained a stipulation that any 
difference arising thereon should be re- 
ferred to T., ‘if and so long as he should 
continue to be the company’s principal 
engineer,” After the making of the con- 
tract the W. Ry. Co. became morged in 
and amalgamated with the N. B. Ry. Co., 
under an act of Parliament, which pro- 
vided that, notwithstanding the amalga- 
mation and the partial repeal of the special 
act of the W. Ry. Co., all contracts should 
be proceeded with and enforced as if such 
repeal had not taken place, the N. B. Ry. 
Co, being in all respects with reference to 
such matters substituted for the W. Ry. 
Co. It was held that T., who still con- 
tinued to be the engineer of the W. por- 
tion of the railway, but was not the 
‘' principal engineer " of the amalgamated 
company, was the proper referee in cases 
of disputes arising out of the above con- 
tract. But where a contract provided that 
all matters in dispute should be deter- 
mined by the engineer in charge of the 
work, and that if the engineer became 
dissatisfied with the work the company 
inight take charge of the same on fourteen 
days’ notice, it was held that where fraud 
was alleged as against such engineer, and 
a full compliance with the terms of the 
contract alleged on the part of the con- 
tractor, an injunction would issue as against 


submitted to him his charges for 


such company to prevent it from proceeding 
against the contractor for penalties under 
the contract. Waring v. Manchester Ry. 
Co., 7 Hare, 482. Where by a contract for 
the erection of railway works, after specify- 
ing certain works to be done for a gross 
sum, it was provided that extra works 
which the company or its engineer should 
by any writing under his hand require to be 
executed, should be deemed to be included 
in the contract, aud should be paid for 
at a certain rate, and that the contractor 
should not be entitled to make any claim 
for any alteration or addition which he 
might make without such written and 
signed instructions, —it was held by the 
Vice-Chancellor of England, and affirmed 
on appeal by the House of Lords, that a 
suit for an account of the moneys due to 
the contractor, in respect of the works 
done under the contract, was a proper sub- 
ject of jurisdiction in equity. Nixon v, 
Taff Vale R. R. Co., 7 Hare, 186. 

§ Herrick v. Vt. Central R. R Co., 27 
Vt. 673; Alton, &. R. R. Co. v, North- 
cutt, 15 Ml. 49; Kidwell o. Baltimore, 
&c. R. R. Co., 11 Gratt. ( Va.) 676. 

¢ Phelan v, Albany, &. R. R. Co., 1 
Lans. (N. Y.) 258 ; Howard v. Allegheny 
Valley R. R. Co., ante ; Condon v. South 
Side R. R. Co., 14 Gratt. (Va.) 802; 
Faunce v. Burke, 16 Penn. St. 478 ; Hen- 
neasey v. Farrell, 4 Cush. (Maes.) 267; 
Mansfield, &c. R. R. Co. v. Vieder, 17 
Ohio St. 885; Reynolds v. Caldwell, 51 
Penn. St. 298. 

§ Grant v. Savannah, &. R. R. Co., 51 
2 848 - Atlanta, &. R. R. Co. ». Mang- 

am, 49 Ga, 266 ; Milnor v. Georgia B. B. 
Co., 4 Ga. 885. 
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the work done, and not having objected to his proceeding to make 
up the final estimate, the contractor is concluded by the action 
of the engineer ;! but his estimates and decisions are conclusive in 
disputes with contractors only where such is the positive stipulation 
in the contract.2 The provisions of a contract between a railway 
company and a contractor, for building a portion of its road, that the 
“engineer shall be the sole judge of the quality and quantity of all 
work herein specified, and from his decision there shall be no ap- 
peal,” and that in case of alterations, “such allowances and deduc- 
tious shall be made therefor as the engineer may judge fair and 
equitable to both parties,” constitute the engineer sole umpire; and 
if the company furnish a suitable engineer, no recovery can be had 
for work done under such contract without or beyond his estimate, 
without the most irrefragable proof of mistake in fact, or corruption 
on the part of the engineer, or positive fraud in the opposite party 
in procuring the under-estimate. Such a stipulation does not re- 
quire the estimates to be made or verified by the chief-engineer, but 
has reference as well to the assistant-engineer. A contract provid- 
ing for monthly estimates imports an accurate measurement and 
final estimate for each month, and not such @ one as is merely ap- 
proximate or conjectural ; and a court of equity has jurisdiction of 
@ claim to be paid for a larger amount of work done under such a 
contract than was estimated by the engineer, where the under-esti- 
mate was occasioned either by fraud or mistake. Thus, the defend- 
ant contracted with B. to build its road, and B. sublet a portion of 
the work to H. Both contracts contained a provision us to the con- 
clusiveness of the engineer's estimates. It was held that there was 
no privity of contract between the defendant and H., and that he 
could not recover against the defendant for work not estimated by 
the engineer, by reason only of a mistake which defendant had not 
connived at; and that the indebtedness of the company to B. did not 
constitute a fund against which the plaintiff had aclaim. But it was 
held that had there been any connivance on the part of the company 
or its agents, in bringing about the under-estimates, a different rule 
would prevail? Ina contract for the construction of a railroad, it 
was provided that the decision of a chief-engineer should be final 


1 Kidwell v. Baltimore & Ohio R. RB. 8 Vanderwerker v. Vt. Central R. R. 
Co., 11 Gratt. (Va.) 676. Co., 27 Vt. 180; Herrick vo. Vt. Central 

2 Memphis, Clarksville, & Louisville R. R.Co., 27 id. 673; Palmer v. Clark, 
R. B. Co. v. Wilcox, 48 Penn. St. 161. . 106 Mass. 376. 
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and conclusive, in any dispute that might arise between the parties 
to the agreement, relative to or touching the same: it was held that 
the individual who filled the office of chief-engineer when the adju- 
dication was called for, was the proper person to decide disputes 
between the parties; and that one who had held the office at the 
time the contract was made, but who had resigned, was not empow- 
ered to adjudicate between them. 
Where parties agree that a third person shall measure certain 
work, and that his measurement shall be conclusive, such person can- 
not delegate his authority to some one else, and adopt the measurement 
as his own; the parties will not be bound by such measurement.? 
Where the plaintiff agreed to perform certain work in moving the 
track of a railroad, “ under the direction ” and “to the satisfaction ” 
of L, the city surveyor, whose certificate that the work had been so 
performed was to eutitle the plaintiff to payment, and the plaintiff, 
having completed the greater part of the work, was stopped at a 
certain point by L., it was held that L. had power, under the con- 
tract, to give that direction, and that the plaintiff had a sufficient 
excuse for non-performance of the remainder of the labor ; and that, 
therefore, it was unnecessary to procure the certificate of L that the 
contract had been entirely performed, as a prerequisite to his 
recovery.® In such contracts there is an implied agreement:that a 
suitable engineer shall be employed, and the party who neglects to 
furnish such engineer is liable to an action, and can take no advan- 
tage of his failure* A contractor for the construction of a bridge on 
a railroad, having received the monthly estimates based upon a 
particular construction of his contract without objection, will be held 
to have acquiesced in that construction, and to be bound by it® 


1 If the company failed to appoint a 


chief engineer, the parties would be at 
liberty to resort to the courts of law. 
North Lebanon R. R. Co. v. McGrann, 
33 Penn. St. 530. Whether a stipulation 
in the original agreement to refer all 
mattera of controversy that may arise con- 
nected with the contract, to an engineer 
of one of the parties, would be binding, is 
doubted in New Hampshire. Smith ». 
Boston, Concord, & Montreal R. R. Co., 
36 N. H. 458. The contract provided 
that alterations directed by the engineer 
should ‘‘be made as directed.” Such al- 
terations are within the jurisdiction of the 
engineer. Alterations directed did not 


abrogate the contract or substitute a 
new one; they were within the original 
contract. But work done after the job 
had been taken off the contractor's hands 
by the company, was held not to have 
beon done under the contract, and pay- 
ment for it might be recovered in assump- 
sit. O'Reilly ». Kerns, 52 Penn. St. 214. 

2 Wilson v7. York & Maryland R. BR. 
Co., 11 G. & J. (Md.) 58. 

* Devlin v. Second Avenue R. R. Co., 
44 Barb. (N. Y.) 81. 

* Smith v. Boston, Concord, & Mon- 
treal R. R. Co., 86 N. H. 458. 

* Kidwell v. Baltimore & Ohio R. RB. 
Co., 11 Gratt. (Va.) 676, 
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The parties are not bound by the fraudulent estimates of an engi- 
neer.! Under a contract by which all measurements are to be made, 
and the amount of labor determined, by the company’s engineer, 
whose decision is final, the contractor is entitled to notice and the 
opportunity to be present; he is not concluded by measurements 
made ex parte? A court of chancery has power to correct the 
mistakes of the engineer, and in construing the contract the court 
will use the terms employed by the parties according to their popu- 
lar signification, if to apply them according to technical or scientific 
rules would defeat the manifest intention of the parties® A con- 
tract providing that the engineer of the railway company should be 
arbiter of all disputes under the contract will be disregarded in 
equity, when it appears that the engineer is a stockholder in the 
company, which fact was unknown to the plaintiff when the contract 
was made; and the award of such engineer will be set aside.* 

Sec. 278. Abandonment of Contract: new Agreement. — Where 
a contract has been partly performed and has been abandoned by 
mutual consent, the plaintiff may recover for what has been already 
done under the special contract.5 Where, during the progress of the 
work, a new agreement was made, releasing the contractor from 
finishing his contract, and stipulating for what matters compensa. 
tion should be made, but not providing for any damages for the 
suspension of work during the existence of the original contract, it 
was not error, after affirming the point of the defendants, that no 
such damages could be claimed, to add that the question was not 
material, because of the supplemental agreement, which provided for 


1 Baltimore & Ohio R. R. Co. ov. Polly, 
14 Gratt. (Va.) 447; Same v. Laffertys, 
ib. 478. 

2 McMahon v. New York & Erie R. R. 
Co., 20 N. Y. 463. In this case it was held 
that a final estimate made by the engineer 
beinga condition precedent to payment, and 
his employer having refused to liave a meas- 
urement made, or those already made re- 
ceived by him, the contractor is not bound 
to call upon the engineer to make auch esti- 
mate, but may recover upon other evidence 
of the amount of work. And the defend- 
ant having neglected to cause its engineer 
to make a final measurement and estimate 
of the work, when requested by the con- 
tractor, interest was held to be allowable 
from the time of such default, though the 
amount was not liquidated nor capable of 


being ascertained by calculation merely, 
or by reference to ordinary market rates, 

® Mansfield & Sandusky R. RB. Co. v. 
Veeder & Co., 17 Ohio, 385, 

4 Milnor v. Georgia R. R. Co., 4 Ga 
385. 

6 Baltimore & Ohio R. R. Co. ». 
Lafferty, 2 W. Va. 104. In an action 
to recover for services in building a 
railroad, entries in the contractor's books 
of prices paid to his workmen are not evi- 
dence against him of the prices he was to 
receive. If the question was as to the 
reasonable value of his services, they are 
admissible, because tending to show the 
worth of one item of his claim, that is, of 
the muscular power employed. Currier v. 
Boston & Maine R.R. Co., 81 N. H. 
209. 
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no such compensation. Though the plaintiff has been dismissed, 
and the work taken off his hands, the company is not released from 
paying for the work already done, as stipulated in the supplemental 
agreement, what it was fairly worth; nor can this claim be restricted 
to what is coming to him under the final estimates of the engineer ; 
nor after the agreement to pay, can the company set off the expense 
and loss incurred in completing the unfinished work. 

Src. 279. Extra Work. — Where, under a contract to build a 
railway at a certain price per mile, nothing is said about side tracks 
and turn-outs, and the contractor has received monthly payments on 
monthly estimates, and has made no claim to payment for such side 
tracks, ete., such fact is a practical construction of the contract 
against the right of the contractors to claim pay for such work? 
B. contracted with defendant to build its road, and plaintiff sub- 
contracted, in writing, with B. to build particular portions of it. 
By both contracts, the work was to be done to the satisfaction and ac- 
ceptance of the company’s engineer, and no claim was to be allowed 
for extra work, unless it was performed under written contracts, 
or orders signed by the engiveer. The plaintiffs, in the execution 
of their contract with B., made an excavation for a bridge, agreeably 
to the directions of the engineer, and had left it as finished; the 
engineer found it necessary to have the excavation enlarged, and 
ordered it done. The plaintiffs made the enlargement, but no con- 
tract was made between them and the defendant with reference to it. 
It was held that there was no ground for implying or presuming a 
contract, and that the plaintiffs could not recover of the defendant 
therefor, as the engineer had not ordered it in writing ;? and that the 
fact that the company had paid similar claims to others would not 
affect its liability, unless such fact was known to plaintiffs, and in- 
‘fluenced them to perform the work. The rule is not varied by the 
fact that, previous to doing the extra work, the contractors were 
assured by the local or assistant engineer, who communicated the 
order from his chief, that they should receive extra compensation 


1 Memphis, Clarksville, & Louisville a contract for building an embankment 


R. R. Co. v. Wilcox, 48 Penn. St. 161. 

? Barker v. Troy & Rutland R. R. Co., 
27 Vt. 766. Where a contract is silent as 
to the time of payment, and the parties 
have put a construction upon it by their 
acts, such construction is binding upon the 
parties. Boody v. Rutland & Burlington 
R.R. Co., 3 Blatch, (0.8. C.C.) 25. Where 


was silent as to where the contractor was 
to get the earth, and the parties them- 
selves gave a construction of it, they will 
be bound by it. Chicago & Great Eastern 
R. R. Oo. v. Vosburgh, 45 Il. 311. 

® Vanderwerker v. Vt. Central R. R. 
Co., 27 Vt. 125; Barker v, Troy & Rut 
land R. R. Co., 27 id. 768. 
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therefor, -— it appearing that the assistant had no authority to make 
the promise for the company.) In a Connecticut case certain de- 
tailed estimates of the cost of the work were annexed to a contract 
for the construction of a railway. Shortly before the contract was 
made, many persons, and among them B., C., & Co., were assembled 
to make proposals to the railroad company for the work. These 
estimates were exhibited to them by the engineer of the company, 
who stated that they were made according to his best judgment, but 
were only approximate estimates; that they were given them that 
they might have the benetit of his judgment, and that they could go 
over the ground and examine for themselves. B., C., & Co. went 
over the ground, and were experienced and competent to judge for 
themselves, but did not make a thorough examination. The contract 
was made fairly, without fraud or mistake, and was an entire con- 
tract to do the whole work for the sum of two hundred and ninety 
thousand dollars. A portion of the work proved to be much more 
expensive than was estimated, from a large excess of rock excavation 
above the quantity estimated. It was held that B., C., & Co. under- 
standingly took the risk of the work, and were not entitled to any 
allowance beyond the contract price. By the terms of a contract, 
certain depot buildings were to be erected by the contractors “ after 
such plans and of such dimensions as might be adopted by the 
engineer.” The engineer required certain of them to be built of 
somewhat larger dimensions than he had stated at the time of the 
signing of the contract that he should require, and the expense of 
their erection was thereby increased above the sum named in the 
estimates. It was held that the contractors were not entitled to 
an allowance beyond the contract price for the increased expense.? 
Where a contract for the excavation and preparation of a road-bed 
provided that the contractor should be paid a certain price per yard 
for every cubic yard of earth, and extra compensation for rock 
excavations, it was held that he was not entitled to extra compensa- 
tion for excavating hardpan. Where extra compensation is claimed 
in a guantum meruit, where there is a written contract, the party 
claiming it must show that the work was more than was required 
under the contract ;® and a promise by the president of the com- 
pany, conceding the company to be bound by it, to compensate a 


1 Vanderwerker v. Vt. Central R. R. 8 Nesbitt ». Louisville, Cincinnati, & 
Co., id. 125. Charleston RB. BR. Co., 2 Spears (8. C.), 
3 Cannon ». Wildman, 28 Conn. 472. . 697. 
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contractor for excavating hardpan, is not binding as a legal con- 
tract, where the contractor is bound by his written contract to exca- 
vate that substance In another case the plaintiff having con- 
tracted to procure the right of way, and build the defendant's road 
at an agreed price per mile, and not having paid the Jand-owner’s 
damages in all cases, it was held that the defendant, being liable 
directly to the land-owners, might retain the amount of that liabil- 
ity from the sum which by the contract would be due to the plain- 
tiff? So where it was stipulated, in a contract for building a railroad, 
that if the aggregate amount of all material encountered in con- 
structing it was increased by the definite location over the prelimi- 
nary estimate, an allowance should be made, it was held that an 
averment that the amount of material encountered was increased, 
etc., was in effect the same as the amount of all material, and that 
the stipulation did not apply to an increase of the aggregate of each 
kind of material, but that the aggregate of all kinds must be in- 
creased ; and where the company agrees to furnish the materials, 
there is an implied coutract that the materials shall be seasonably 
furnished.® 

Szc, 280. Entire Contract —If a contractor agrees with a rail- 
road company to grade a section of its road, and do all work neces- 
sary to make the road ready for the cross-ties and iron, and to receive 
a fixed sum for the work, to be paid from time to time as the work 
progresses, at the prices fixed and estimates of work done made by 
an engineer, — the contract is entire, and the provision for payments 
from time to time as the work progresses does not make it sever- 
able ;* and even where the by-laws of the defendant provided that 
interest should be allowed on all instalments for work until the road 


1 Where a builder undertakes to con- 
struct a bnilding according to a plan, 
which is afterward changed by agreement 
of the parties, so as to require extra work 
and materials, and nd agreement was made 
in reference to the price of extra work, it 
would be inferred that the price agreed in 
the original contract would govern in 
determining the compensation. Chicago 
& Gt. Eastern R. R. Co. v. Voeburgh, 45 
Il}. 811, 

3 Barker v. Troy & Rutland R. R. Co., 
27 Vt. 766. 

§ Smith v. Boston, Concord, & Mon- 
treal BR. R. Co., 36 N. H. 458, Plaintiffs 


contracted to build certain abutments, and 
the contract specified that a certain kind 
of stone might be used. The stone agreed 
upon was used, and after the completion 
of the work, a defect was discovered in it, 
but it did not appear whether the defect 
was owing to the quality of the stone or 
to the badness of the workmanship. It 
was held that the plaintiffs were entitled 
to recover the contract price, unless it was 
shown that the defect was in the work- 
manship. Vanderwerker v. Vt. Central 
R. R. Co., 27 Vt. 130. 

‘ Cox v. Weatern Pacific R. R. Co., 44 
Cal. 18. 
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was completed and in running order, it was held that the defendant 
could not recover of the plaintiffs, who had contracted to construct 
and complete the road by a specified time, the interest which accrued 
upon the instalments between that time and the time when the road 
was actually completed.! 

Sec 281. Modification of Contract — A written contract under 
seal may be so changed and modified by the parties as to reduce the 
whoie to parol. Thus, a written contract for the grading and ma- 
sonry of a railroad between designated termini is not so altered aud 
modified by a change of route between such termini, as to enable 
the contractors to recover for the work done, upon a guantwm meruit, 
irrespective of the prices designated in the agreement. But where 
payments were made in such a case upon monthly estimates, upon 
the prices specified in the contract, and were receipted for as under 
the contract, the parties were held to have waived the consequences 
of a previous change. So where there have been considerable changes 
and modifications, without any intention to abandon or rescind the 
written agreement, asswmpsit may be sustained for the work per- 
formed, makirg the sealed agreement the basis of compensation.? 
Where A. entered into a contract with the defendants to do certain 
work in excavating for a railway, and after commencing work, unex- 
pectedly encountered very difficult material, and gave notice to the 

-defendants that he could not do the work under the contract, and 
quit work, and afterwards the defendants agreed to pay him a rea- 
sonable compensation for his labor, —it was held that defendants 
were liable under the new contract. Where the contract provides 
that upon receiving the full amount of the final estimate, made out 
agreeably to the terms of the contract, the contractor shall give a 
release under seal from all claims or demands growing out of such 
contract, the giving of such a release is a condition precedent to a re- 
covery, if the final estimate is not fraudulent.‘ 

Sec. 282. Payments in Stock.—- When a contract is entered into 
for work at a certain price, with a stipulation that the same is to be 
paid for in specific articles at a certain rate or price, the debtor has 
an election to deliver the articles, or pay the specified amount of 
money, if such right of election is expressed or fairly to be implied. 


1 Barker v. Troy & Rutland R. R. Co., 3 Hart v. Lauman, 29 Barb. (N.Y.) 410. 
27 Vt. 766. 4 Baltimore & Ohio R. R. Co. »v. Laf- 

2 McGrann v North Lebanon R. R. fertys, 14 Gratt. (Va.) 478, 1858; Balti- 
Co., 29 Penn. St. 82, . more, &. RB. RB. Co. ». Polly, id. 447. 
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If such election is not expressed, and the subject matter of the 
contract or res geste indicate that no such right of election was con- 
templated by the parties, then the general rules of law relating to 
executory sales are applicable, aud the contract 1s a single and 
imperative promise to deliver the specific articles! Thus, a railroad 
contractor agreed with the company to construct and equip its entire 
road for one million dollars, of which two hundred and fifty thou- 
sand dollars was to be paid in cash and cash assets, and the balance 
in the bonds and stock of the company, the price named being more 
than twice the cash value of the work. The contract provided that 
payments should be made on monthly estimates, and in such of the 
said descriptions of payment as the contractor deemed would best 
subserve his purpose in doing the work; but the contract fixed no 
time for the completion of the work. It also provided that both the 
parties should aid in converting said assets, bonds, and stock into 
means for carrying on the work, and that the contractor need not 
carry it on faster than such means would serve. The contractor 
performed work under the contract to the nominal amount of one 
hundred and seventeen thousand dollars, which, at his request, was 
mostly paid him in the cash assets, and then, the charter of the com- 
pany having expired by its own limitation, the work was suspended 
by mutual consent, and the road abandoned, its bonds and stock thus 
becoming worthless. It was held that the contractor was bound 
to account to the company for all actual profits realized from the 
work.? 


1 Cleveland & Pittsburgh R. R. Co. o. 
Kelley, 5 Ohio St. 180. 

3 Four Mile Valley R. R. Co. », Bailey, 
18 Ohio St. 208. If the contractor per- 
forms extra work, he is entitled to recover for 
that, in money, upon an implied promise, 
notwithstanding by his contract he was to 
accept part of his pay in stock for all work 
done under the contract. In the case of 
Cleveland, &c. R. R. Co. » Kelley, 5 
Ohio St. 180, it is held that where one- 
fourth of the amount due the contractors 
is to be taken in the stock of the company, 
and the company refuses to deliver the 
stock on request, they are only liable for 
the market value of the stock at the time 
it should have been delivered. The court 
profess to bese their opinion upon the 
ground that in contracts of this character 
there is not understood to be any election 


reserved by the company to pay either in 
their stovk, or in money, but that it is an 
absolute undertaking to deliver so much 
stock as shall, at its par value, be equal 
to one-fourth the amount due the contrac- 
tor. It does not readily occur to us how 
this relieves the question from the appar- 
ent violation of principle, in allowing the 
company to refuse to give certificates of 
their own stock which they have contracted 
to do, and at the same time pay less than 
its par value, It is, in ordinary casea, 
equitable, no doubt, and always where 
the refusal is upon the ground that noth- 
ing is due the contractor. The point of 
the decision is thus summed up by Swax, 
J. ‘*For these reasons we are of the 
opinion that no such election was contem- 
plated by either of the parties when the 
contract was entered into; that the law 


SEC. 282.] 


' PAYMENTS IN STOCK. 


1005 


In 8 Vermont case the plaintiffs, for constructing a railway, were to 
Teceive in payment a certain portion of the defendant’s stock. Upon 
finishing the work, they demanded their pay, but the defendant dis- 
puted the performance of the contract, and refused to deliver the 
stock. At that time, the market price of the stock was 33 per cent 


telating to trade notes and contracts of a 
like kind, has no application to the agree- 
ment between these parties; that it was 
an exchange of work for stock, in which 
monetary terms were necessarily used, not 
for the purpose of expressing real values, 
but as the only mode of expressing quan- 
tities and proportions ; that the fourth to 
be taken in stock was not a money in- 
debtedness, but a stock indebtedness ; 
and, consequently, that the company 
could derive no benefit from the increased 
valye of the stock, and could suffer no loss 
hy its depreciation ; the damages which 
the contractors suffered from the non-de- 
livery of the stock being its market value,” 
See also Boody v. Rut. & Bur. R. R. Co., 
24 Vt. 660. In this case it was held that 
the defendants having given their creditora 
a mortgage upon their road, after the con- 
tract with the plaintiff, did not excuse 
him from accepting the stipulated propor- 
tion of the payments in stock. Nor can 
the contractors, in such case, refuse to re- 
ceive the stock because the legislature, in 
the mean time, altered the charter of the 
company, by which the capital stock and 
debt of the company were increased ; nor 
because the company voted not to pay 
interest on the stock, it not appearing that 
the value of the stock had been affected by 
either. Moore ». Hudson River R. R. 
Co., 12 Barb. (N. Y.) 156. Where no 
time of payment is specified in terms in 
the written contract between the parties 
for the construction of a portion of a rail- 
way, it was held that looking to the con- 
tract alone the contractor could not call 
for payment either of the cash or stock 
portion of the contract, until a complete 
performance of the contract on his part. 
Or, upon the most favorable construction, 
until some distinct portion of the work, 
for which the contract fixed a specific 
price, was accomplished. In regard to the 
stock portion of the payments, a special 
demand was necessary before the contrac- 
tor could maintain an action for it. Boody 


»v. Rut. & Bur. R. R. Co., 24 Vt. 660. 
And where a company, in settlement with 
a contractor, agreed to pay him a certain 
amount in stock, or the bonds of the com- 
pany, at his election, the company retain- 
ing the same as security for certain liabil- 
ities on account of the contractor, and 
gave the contractor a certificate of such 
stock, with an agreement indorsed to ex- 
change it for bonds at his election, and 
the certificates were then returned to them 
as their indemnity, — it was held that the 
company were bound to deliver the bonds, 
notwithstanding the treasurer had entered 
the shares in the books of the company as 
the property of the contractor, and they 
had in consequence been sold upon execu- 
tion against him. Jones v. Portamouth, 
&c. R. R. Co., 82 N. H. 544. A contrac- 
tor who agrees to take a portion of his pay 
in the bonds of the company, has no such 
interest in any question, in regard to their 
validity, as will prevent a court of equity 
from enjoining those of a county which 
had been delivered to the company with- 
out a proper compliance with the condi- 
tions of the statute under which the sub- 
scription was made, the contractor having 
had knowledge of the facts from the first. 
Mercer County v. Pittsburgh, &c. R. R. 
Co., 27 Penn. St. 889. But where it 
appeared that the company were accus- 
tomed to make monthly payments to their 
contractors, upou the estimates of the 
engineer, at the end of each month, and 
that they had so dealt with the plaintiff, 
it was held that this must be considered 
the rule of payment under the contract, 
established by mutual consent and binding 
upon the parties. Merrill v. Ithaca, &c. 
R. R. Co., 16 Wend. (N. Y.) 586. A 
contract to build “‘riprap” wall for fifty 
cents a cubic yard, in the absence of proof 
of any general usage or uniform custom 
which could control the mode of measure- 
ment, was held to imply payment by the 
cubic yard after the wall was constructed. 
Wood v. Vt. Central R. R. Co., 24 Vt. 608. 
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of its par value. It being determined that the plaintiffs were enti- 
tled to recover a sum less than the whole stipulated price, not upon 
a strict and literal performance of their contract, but on equitable 
grounds, it was held that, upon similar grounds, the amount of 
their recovery upon that portion of their contract payable in stock 
should be limited to the market value of the stock at the time of 
their demand! A provision that the contractor should subscribe for 
and take an amount of the capital stock of the railroad corporation 
equal to one-fourth of the amount received for work under the con- 
tract is construed as an independent covenant, and as not requiring 
the contractor to receive payment in stuck.2 Where a contract pro- 
vided that a railway contractor should be paid for his work in 
monthly instalments, twenty-five per cent being payable in stock, 
aud he was, by the wrongful act of the railway company, prevented 
from completing his work, it was held that the contract for stock 
was executory, and that the contractor was entitled to its value, he 
having no title to the stock? Where it was stipulated that pay- 
ment should be made for building a railroad, partly in money and 
partly in stock, the payment for extra work may be recovered in 
money.* 

Src. 283. Subcontractors. — Where a person contracts with a 
railroad company to grade and construct a division of the road, the 
company to retain a certain percentage as a security for the com- 
pletion of the entire work, and the contractor sublets a portion of 
the division to another, and it is agreed between them that the con- 
tractor shall retain a certain percentage as a security for the com- 
pletion of the subcontract, and the subcontractor completes his 
portion, and it is received, — he may recover the sum agreed upon, 
including the percentage of the contractor, although the latter may 
have failed to entitle himself to his percentage as against the rail- 
toad company.® But a subcontractor cannot pass by his immediate 
employer, and sue the principal or proprietor of the work. Where 
a complaint charged that a railroad company promised to pay for 
goods which should be furnished to a subcontractor, an answer that 
the railroad company was not indebted to the subcontractor was 


1 Barker v. Troy & Rutland R. R. Co. ‘ Smith ». Boston, Co 
. . n, Concord, & Mon- 
97 Vt. 766 treal R. R. Co., 36 N. H. 458. 
® McMahon v. New York & Erie R. R. § Blair v. Corby, 29 Mo. 480. 
Co., 20 N. Y. 468, § Lake Erie, Wabash, & St. Louis R. BR. 


3 Myere o, New York & Cumberland Co. 0. Eckler, 13 Ind. 67. 
RB, RB. Co., 9 Curt. (U. S.C. C.) 28, ¥ a 
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held no defence on demurrer! A railroad company is not liable to 
one employed by a subcontractor for work done in the construction 
of its road.? : 

The company is not liable for the negligence of subcontractors in 
building its road. Thus, the defendant contracted with F. & Co., for 
grading its railway. With the consent of the company, F. & Co. 
sublet the contract for excavating rock toS. Before the contract 
was made with F. & Co., it was understood that the blasting was to 
be done with nitroglycerine; and a magazine for storing the nitro- 
glycerine was erected on the land of the company under the direc- 
tion of its engineer. S., without the knowledge or consent of the 
railway company, stored also the nitroglycerine of a third party in 
the magazine, where it was kept for sale. One of S.’s employés, in 
taking out some of the nitroglycerine, belonging to the third person, 
negligently caused it to explode, whereby one ©. was killed. It 
was held that the railway company was not liable for the injury, it 
not being at fault. 

In a Vermont case, the defendant contracted with P. & E. to con- 
struct certain sections of its railway; and they sub-contracted with 
C. to erect certain abutments thereon. A servant of C., in drawing 
stone for such abutments, left one in the highway, by reason of 
which one P. was injured, and recovered of the plaintiff for the 
damage sustained by him. In an action by the town to recover of 
the defendant the damages to which the plaintiff was subjected, it 
was held that the defendant had no control over the servant of C., 
and that no privity existed between them and that therefore the 
defendant was not liable! But where the injury arises from an act 
which must have been contemplated, the company is liable. Thus, 
a railroad corporation made a contract with certain persons that the 
latter should build a certain portion of the railroad. While the con- 
tractors were at work upon the road, in pursuance of the contract, 
some rocks were blasted and a stone was thrown upon the plaintiff, 
causing him serious injury. It was held that the plaintiff might 
maintain an action against the corporation to recover damages for 
the injury he had sustained. 


' Chicago, Cincinnati, & Louisville ® Coff ». Newark & New York R. R. 
R. R. Co. ». West, 87 Ind. 211. Co., 85 N. J. L. 17. 
2 Indianapolis, &c. R. R. Co. ». 4 Pawlet v. Rutland, &. R. R. Co., 28 
O’Reily, 38 Ind. 140; Marks o. Indian- Vt. 297. 
epolis, &c. R. R. Co., 88 id. 440. 5 Stone v. Cheshire R. R. Co,, 19 N. H. 
_ 427. 
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Sec. 284. Liability of Company for acts of Contractors and their 
Servants. — Where work is let out to be performed by a person upon 
his own responsibility, and who is not subject to the control of the 
person with whom the contract is made, as to the manner in which 
the work shall be performed, the employer is not responsible for 
injuries inflicted by such contractor in performing the work,} unless 


1 Carter v. Berlin Milla Co., 58 N. H. 
52; Wright v. Holbrook, 62 N. H. 120; 
Forsyth v. Hooper, 11 Allen (Mass.), 
419; Brackett v. Lubke, 4 id. 188; Hil- 
liard ». Richardson, 3 Gray (Mass. ), 349 ; 
Linton v, Smith, 8 id. 147; Lowell ». 
Boston, &. R. R. Co., 28 Pick. (Mass.) 
24; Vt. Central R. R. Co., v. Baxter, 22 
Vt. 866; Blake v. Ferris, 5 N. Y. 48; 
Barrett v. Singer Mfg. Co., 1 Sweeney 
(N. Y.), 545; Young v R. R. Co., 80 
Barb. (N. Y.) 229; Pack ». Mayor, 8 
N. Y. 222; Storrs » Utica, 17 N. Y. 
104; Gaurdier v, Carmack, 2 E. D. S. 
(N. Y. C. P.) 254; Slater », Merserean, 
64 N. Y. 188; Vanderpool v. Hussan, 28 
Barb, (N. Y.) 196; Norton 2, Wiswall, 
26 id. 618; West v. St. Louis, &c. R. B. 
Co., 63 Ill. 545; Camp ¢. Charch War. 
dens, 7 La. An. 321; Cunningham v. In- 
ternational R. R. Co., 51 Tex. 608 ; Eaton 
v. European, &c. R, R. Co., 59 Me. 520; 
Kansas Central R. R. Co. v. Fitzsimmons, 
18 Kan. 34; Painter v. Pittsburgh, 46 
Penn, St, 218; Carman v. Steubenville, 
&e. RK. R. Co., 4 Ohio St. 399; Morgan 
v. Rowman, 22 Mo, 688; Barry v. St. 
Louis, 17 id. 121 ; Hilliard », Richardson, 
3 Gray (Mass.), 849 ; Hint v. Penn. R. R. 
Co., 61 Penn, St. 475 ; Schularv. Hudson 
River R. R. Co., 88 Barb. (N. Y.) 653; 
Burke v. Norwich, &. R. R, Co., 34 
Conn. 474; Murray v. Currie, L. R. 6 
C. P. 24; Murphy », Caralli, 8 H. & C. 
426; Weynant v. New York, &. R. R. 
Co., 8 Duer (N. Y.), 360; Hobbit o, 
London, &. Ry. Co., 4 Exchq. 256; 
Wood's Law of Master and Servant, 602 
et seg. Where a butcher employed a li- 
censed drover to drive e bnilock to 
market, and he employed an inexperi- 
enced boy to drive the bullock, and he 
drove the beast into the plaintift’s show- 
room, where it broke several marble 
chimney-pieces, it was held that the 
butcher was not answerable for the dam- 


age. Milligan », Wedge, 12 Ad. & E. 787. 
Aud it is immaterial that the defendant 
lenda some of his own men to the contrac- 
tor, if they are acting substantially as the 
contractor's servants at the time of the 
injury. Murray v. Currie, L. R. 6C. P. 
24. But where the defendants, who were 
occupiers of a bonded warehouse in Liver- 
pool, employed a master-porter for the 
purpose of removing some barrels of flour 
from their warehouse and lowering them 
into a cart, and the master-porter used 
his own tackle, and brought and paid his 
own men, and, through the negligence of 
the men or the insufficiency of the tackle, 
one of the barrels slipped from the tackle 
whilst it was being lowered into the cart, 
and fell upon the plaintiff and injured 
him, it was held that the defendants were 
responsible for the injury. Randleson ©. 
Murray, 8 Ad. & E. 109. Here the work, 
it has been observed, was in effect done 
by the defendants themselves at their own 
warehouse, the workmen, though engaged 
by the master-porter, being under the 
control of the defendants, and acting sub- 
stantially as their servants, — DENMAN, 
C. J., in Milligan » Wedge, 12 Ad. & E. 
741, —and it is upon this ground alone, 
it seems, that the above case can be sup- 
ported. Murphy v. Caralli, 84 Law J. 
Exch. 14. After the contract has been 
properly completed, and the works handed 
over to the commissioners or persons who 
have employed the contractor, the Habil- 
ity of the contractor ceases, and for any 
subsequent injury caused hy the natural 
result of the work the contractor has com- 
pleted, the commissioners and not the 
contractor will be responsible ; as, where 
the defendant under a contract with the 
Metropolitan Board of Works opened a 
highway for the purpose of constructing a 
sewer thereunder, and after finishing the 
sewer, properly filled in and made good 
the road, which, however, subsequently 
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the work is of such a character as must necessarily result in a nui- 
sance.! And the fact that the person for whom the work is done, 
himself or by an agent, superintends the work, or directs as to what 
shall be done, provided he does not retain control over the method 
and means of its accomplishment, does not render the former liable, 
Thus, where a person, in erecting a building upon a public street, 
lets out the stone work to be done by a contractor, wnder the direc- 
tion and to the satisfaction of a superintendent employed by him, this 
reservation is not such a reservation of control over the method and 
instruments of accomplishing the work as renders him liable for an 
injury resulting from the negligent execution of the work by the 
contractor. Nor does the circumstance that the employer reserves 
the right to discharge an incompetent workman, or to terminate the 


' subsided, which is the natural result of 
such opening the road and loosening the 
materials of which it is composed, and the 
plaintiff's horse stumbled into one of the 
holes so caused and was injured. Hyams 
wv. Webster, L. R. 2 Q. B. 264; 4 id. 188 ; 
Bartlett v. Baker, $4 Law J. Exch. 8. 
Where work which can lawfully be done 
withont injury to others is placed in the 
hands of a builder or contractor, who se- 
lects his own workmen and servants for 
the performance of the work, and directs 
the manner of doing it, exercising his own 
judgment in the matter, and having the 
immediate contro] over the workmen, such 
contractor, and not the person who em- 
ploys him, is the person responsible for in- 
jaries to strangera from the negligent 
execution of the work. Steel v8. E. Ry. 
Co., 16 C. B. 550; Gray v. Pullen, 5 B. 
& §. 790, 981. If a person orders his 
wall or his house to be pulled down, he is 
pot responsible for the negligence of the 
workmen employed by the builders for the 
parpose. Butler ». Hunter, 7 H. & N. 
826. And if the work is done under the 
immediate control and superintendence of 
a sub-contractor, then the latter is the 
party responsible for any wrong done by 
the workmen he employs in the execution 
of the work. It must not be understood, 
however, that a contractor cannot become 
liable for the negligence of his sub-con- 
tractor. If the contractor personally in- 
terferes and gives directions to the latter 


or to the workmen employed by him he. 
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would be responsible for the orders given, 
but he cannot be charged simply on the 
ground of his filling the character of con- 
tractor. Overton v. Freeman, 11 C. B. 
878; 21 Law J. C. P. 52. Blake v. 
Thirst, anée. Where a builder had con- 
tracted with the committee of a club to 
make alterations and improvements in the 
club-house, and prepare and fix the neces- 
sary gas-fittings, and the builder made a 
sub-contract with a gas-fitter to do this 
latter portion of the work, and the gas- 
fitter’s workmen allowed the gas to escape 
and cause an explosion, the gas-fitter and 
not the builder was held liable for the in- 
jury. Rapson »v. Cubitt, 9 M. & W. 
710. 

1 Clark v. Fry, 8 Ohio St. 858 ; Car- 
man ». Steubenville, &c. R. R. Co., 4 id. 
899; Dygert o. Schenck, 28 Wend. (N. Y.) 
446 ; Callahan v. Burlington, &. R. R. 
Co., 23 Towa, 562; Gilbert v. Halpin, 3 
Ir. Jur. (N. 8.) 806. 

% Chambers ov. Ohio Life Ins. & Trust 
Co., 1 Dis. (Ohio) 827 ; Forsyth v. Hooper, 
11 Allen (Mass.), 419; Hunt v. Penn. 
R. R. Co., 51 Penn. St. 475. But see 
Carman v. Steubenville, &c. R. R. Co., 
4 Ohio 8t. 899; Lerandat v. Saisse, 
L. R. 1 C. P. 152; New Orleans, &c. 
R. R. Co. v. Hanning, 15 Wall. (U. 8.) 
649 ; Lake Superior Iron Co. v. Erickson, 
$9 Mich. 492. 

* Hobbitt ». London, &c. Ry. Co., 4 
Exchq. 254; Cuff v. Newark, &c. R. R. 
Co., 85 N. J. L. 17. 
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contract if not satisfactorily performed,! render the employer liable for 
the contractor’s acts, nor the circumstance that he is by the contract 
authorized to withhold payments on account of such acts.* If, how- 
ever, the employer reserves control or supervision over the mode and 
instrumentalities for doing the work, — as, if it is to be doue accord- 
ing to the direction of a person named, or according to the direction 
of the employer himself — or if he, in any manner, reserves such 
control over the work, by himself or his agents, as gives him au- 
thority to direct how the work shall be done, during its progress, so 
that the contractor and his workmen can be said to stand in the 
relation of servants to him, he is liable for their negligence* Ina 
late case before the Supreme Court of Maine,® the defendant com- 
pany employed a contractor to construct, under the general super- 
vision of the chief engineer of the company, a portion of its road ; 
and the subcontractors and their employés committed various tres- 
passes and injuries on the lands of the plaintiff It was held that 
the company not having directed the acts complained of, nor having 
any control over the persons who committed them, and the injuries 
not being the natural result of the work contracted to be done, the 
plaintiff could not recover of the company,— notwithstanding the 
statute provided that the company should be liable “for trespasses 
and injuries to lands and buildings adjoining or in the vicinity 
of its road, committed by a person in its employ or occasioned by 
its order.” The statutory provision does not embrace the acts of 
contractors. 

The fact that the employer reserves the right to change the plan 
of doing the work®; or to discharge any of the contractor's men‘; 
or stipulates that the work shall be done to his satisfaction, or to 
that of an agent employed by him,’ — does not affect the question. 


1 Wray v. Evans, 80 Penn. St. 102; be regarded as good law either in Massa- 
Schular v. Hudson River R. R. Co., 88 chusetts or elsewhere. Water Co. ». 


Barb. (N. Y.) 653. Ware, 16 Wall. (U. 8.) 566; Schwartz v. 
® Tibbett v. Knox, &c. BR. R. Co., 62 Gilmore, 45 Ill. 455. 
Me. 437. ‘ Allen v. Hayward, ante ; St. Paul z. 


® Lowell v. Boston & Lowell R. R. Co., 
23 Pick. (Mass.) 24. It is proper to say 
thet the general doctrine of this case, to 
the extent that an employer is equally lia- 
ble whether the acta were done by a con- 
tractor or his own servants, predicated 
upon the doctrine of Bush v. Steinman, 1 
B. & P. 404, has, like the doctrine of the 
case upon which it is predicated, ceased to 


Seitz, 3 Minn. 297; Cincinnati v. Stone, 5 
Ohio St. 38; Pack ». Mayor, 8N. Y. 222; 
Painter v. Pittsburgh, 46 Penn. St. 213. 

& Eaton v. European & Northern R. BR. 
Co., 59 Me. 520; 8 Am. Rep. 480. 

® Pack v. Mayor, ante. 

T Reedie v. Ry. Co., ante. 

® Allen v. Willard, 57 Penn. St. 874; 
Kelly v. Mayor, 11 N. Y. 482. 
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A partial reservation of authority or control in certain respects does 
bot transform the contractor into a mere servant. If, in fact, the con- 
tract places the contractor in an independent relation, and he re- 
serves general control over the work, as to the manner and method 
of its execution, the fact that the employer reserves the right to 
prescribe what shall be done, but not Aow it shall be done, or who 
shall do it, does not divest him of the character of a contractor! 
The simple test is, who has the general control over the work #2 — who 
has the right to direct what shall be done, and how to do it? 
And if the person employed reserves this power to himself, his 
relation to the employer is independent, and he is a contractor; 
but if it is reserved to the employer or his agents, the relation is 
that of master and servant. The contract being to do a certain 


piece of work, the mode of payment does not affect the relation. 


1 Allen v. Willard, anée; Hunt v. 
Penn. R. R. Co., 61 Penn. 8t. 475 ; Kelly 
v. Mayor, ante; Pack v. Mayor, anée. 
Schwartz v. Gilmore, ante, may seem op- 
posed to this doctrine, but it is not so in 
fact. In that case the defendant not only 
reserved the right to change the plans, 
but also reserved to his architect general 
control over the work, and by the terms 
of the contract he was declared superin- 
tendent thereof. Thue the reservation of 
control went to all the details of the work, 
and the court held that the contractor 
and his servants must be regarded as ser- 
vants of the defendant. 

2 In Blake v. Thirst, 2 H. & C. 20, 
the defendant, a builder, contracted in 
writing with land commissioners to make 
asewer. He verbally underlet to N. the 
excavation and brick work at a fixed price 
per yard, including fencing, lighting and 
watching, the defendant supplying the 
bricks in his own carts, and removing the 
surplus clay. N. employed his own men, 
but the defendant's name as contractor 
‘was over the door, and he testified that ir 
the work had not been done to suit him 
he should have dismissed N. In conse- 
quence of N.'s neglect to provide a suffi- 
cient light, the plaintiff fell into an 
unfenced trench and was injured. After 
the injury N. put ups fence and a light. 
Phe defendant wes held liable, — Bram- 
Wert, B., remarking : ‘‘The question is 
whether the defeudant had the right to 


control the thing done here? I think he 
had. Suppose the defendant had entered 
into two contracts for subletting; one to 
dig the hole and the other to light and 
watch, —he would surely be liable. It 
does not make any difference that the 
whole was provided for under one con- 
tract.” 

8 Brackett v. Lubke, 4 Allen (Mazs.), 
419; Kelly »v. Mayor, ante; Sadler v. 
Henlock, 4 El. & Bl. 5670; Allen 9. 
Willard, ante; Forsyth v. Hooper, 11 
Allen (Mass.), 419 ; Schwartz v. Gilmore, 
ante. In Kelly v. Mayor, 11 N. Y. 432, 
the defendant entered into a contract with 
one John Quin to grade Seventy-first 
street, New York. By the terms of the 
contract ‘‘ the whole work was to be done 
under the direction and to the entire 
satisfaction of the commissioners of re- 
pairs and supplies, the superintendent of 
roads, and the surveyor having charge of 
the work.” It was held that this reserva. 
tion did not change the status of the par. 
ties from that of contractor and contractee 
to that of master anid servant. ‘'The ob- 
ject of the clause relied upon,” said Ser. 
DEN, J., “‘ was not to give the commissioner 
of repairs and the officers named the right 
to interfere with the workmen, and direct 
them in detail Aow they should proceed, 
but to enable them to see that every part 
of the work was satisfactorily completed. 
It authorized them to prescribe what was 
to be done, but not how it was to be done, 
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When the work is, of itself, in any of its details, unlawful, or 
necessarily results in the creation of a nuisance, the employer having 
the power to abate it, and it being his duty to do so, he is liable if 
an injury results from a nuisance created by the contractor. So, too, 
he is liable if he retains control over the method and means of doing 
the work. Thus, where the defendant city let a contract for re-paving 
its streets, but reserved entire control over the manner of doing the 
work, it was held that the relation of master and servant existed, and 
that the defendant was liable for injuries resulting from the negligent 
or improper execution of the work ;? and the same is also the rule if 
he interferes and directs how the work shall be done, and injury 
results to others while his orders are being executed.*® “ When,” says 
APPLETON, J.,4 “the contract is to do an act in itself lawful, it is 
presumed it is to be done in a lawful manner. Unless, therefore, 
the relation of master and servant exists, the party contracting is 
not responsible for the negligent or tortious acts of the person 
with whom the contract is made, especially if those acts are out- 
side of the contract. If the injury was the natural result of work 
contracted to be done, and it could not be accomplished with- 
out causing the injury, the person contracting for doing it would 
be held responsible.” If the company can be said to have co-oper- 
ated in the act which produces the injury, it is liable; and this is 
always the case when the act must necessarily be productive of 
a nuisance.® In all cases it will be presumed that the act was 


nor zho should doit.” In Pack v. Mayor, 
8 N. Y. 222, the defendant city of New 
York employed a person to grade a street 
for it. The contract provided that the 
contractor should conform the work to 
such further directions as the corporation 
or ita officers might give from time to 
time. The plaintiff sustained injuries 
from the negligence of the contractor's 
workmen. The court held that the re- 
servation of this authority by the city was 
not such a reservation of control over the 
manner of performing the work as ren- 
dered the contractor and his workmen 
servants of the corporation; that an 
authority reserved by the contractee as to 
the results of the work to be done, the 
contractor still reserving control over the 
method of doing it, does not change the re- 
lation from that of contractee to master. 


1 Clark v. Fry, 8 Ohio St. 858; Car- 
man v. Steubenville, &c. R. R. Co., 4 id. 
399; Dygert v. Schenck, 28 Wend. 
(N. Y.) 446; Vanderpool v. Husson, 28 
Barb. (N. Y.) 196; Matheny ov. Wolffs, 2 
Duy. (Ky.) 137 ; Wood's Master and Ser- 
vaut, 606. 

# Cincinnati v. Stone, anze. 

® Heffernan v. Benkard, 1 Robt. (N. Y.) 
432. 

* Eaton v. European & Northern R. R. 
Co., 59 Me. 520; 8 Am. Rep. 480. 

5 Houston, &. R. R. Co. v. Meador, 50 
Tex. 77; Robinson v. Webb, 81 Bush 
(Ky.), 464; Ellis v, Sheffield Gas Co., 2 
EK}. & Bl. 767; Peachey v. Rowland, 18 
C. B. 867; Habbit o. London, &. Ry. 
Co., 4 Exchq. 454; King v. N. Y. Cen- 
tral R. R. Co., 66 N. Y. 181 ; Congreve v. 
Morgan, 5 Duer (N. Y.), 495. 
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to be done in a lawful manner, 


1 In Reedie v. London, &. Ry. Co., 4 
Exch. 244, the defendant let to a contractor 
the work of building a bridge over a high- 
way, and by the carelessness of the con- 
tractor’s servants a brick was dropped from 
the work, and falling upon the plaintiff's 
hushand, who was lawfully passing along 
the highway, killed him, and the court 
held that the defendants were not liable, 
even though they reserved the right to dis- 
mise any of the contractor's workmen for 
incompetence. In that case it must have 
been well understood by the parties that, 
unless the work was carefully executed, in- 
jury might result to persons passing along 
the highway, yet the court held that the 
contractee was not liable. In Butler v. 
Hunter, 7 H. & N. 826, the defendant 
employed an architect to repair his house. 
It became necessary to take down and re- 
build the front of the house, and the work 
was let toa builder. The plaintiff was the 
owner of the adjoining premises, between 
which and the defendant's house there 
was a party-wall, fourteen inches thick, 
and in front of the defendant’s house what 
is called a brest summer, one end of which 
was inserted into the party-wall about six 
inehes. In removing the front of the de- 
fendant’s house the contractor's workmen 
removed the brest summer, and not hav- 
ing shored up the plaintiff's house, the 
front wall of the house fell, and he sus- 
tained considerable damage. It appeared 
that the work might have been done with 
safety if the wall had been shored up, 
which was the ordinary and usual precau- 
tion adopted in such casea, and the court 
held that the defendant could not be held 
chargeable. ‘*I think,” said PoLtock, 
C. B., “that, as a matter of fact, if a 
person gives an order to a tradesman 
to do some work, he means him to do 
it in the ordinary and tradesmanlike 
way ;" and the employer has a right to 
presume that he will do it in that way ; 
and if he-is guilty of no negligence in 
the selection of a contractor, he cannot 
be held chargeable because he did not 
personally see to it that the work was 
so done. In this case the position was 
taken and ably urged by the plaintiff's 
counsel that inasmuch as injury might 
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and with proper care and skill? 


result from a careless execution of the 
work, the defendant was personally bound 
to see to it that such precautions were 
taken as to prevent it ; but the court re- 
pudiated the doctrine, and held expressly 
that this duty was only imposed when the 
injury was consequent upon doing the work 
in the ordinary mode ; and such is the uni- 
form rule adopted by the courts both of 
this country and England. Ellis v. Shef- 
field Gas Co., 2 E. & B. 767; Knight v. 
Fox, 5 Exch. 721. In Hole ». Sitting- 
bourne, &. Ry. Co., 6 H. & N. 488, 
the defendant was authorized to construct 
a drawbridge across a navigable stream. 
The act of Parliament authorizing the 
construction of the bridge provided that 
it should not be lawful to detain any ves- 
sel navigating the river for a longer time 
than was sufficient to enable any carriages, 
animals or passengers, ready to traverse, 
to cross the bridge, and for opening it to 
admit such vessel. The defendants em- 
ployed a contractor to construct the 
bridge, and by some defect in the con- 
struction of the draw the bridge could not 
be opened, and the plaintiff's vessel was 
thereby prevented from navigating the 
river, and the court held that the defend- 
ants were liable. In this case the power 
to do the act was derived from legislative 
authority, and the right was circumscribed 
with certain special restrictions which the 
defendants were absolutely bound to con- 
form to, or the work bevame a public 
nuisance. The court very properly held 
that the defendants were bound absolutely 
to comply with the terms of the act con- 
ferring authority upon them to construct 
the bridge, and that they could not shirk 
responsibility for a failure in that respect 
by contracting with another to do the 
work for them. The duty upon them was 
absolute, and they were bound at their 
peril to conform to it. Potock, C. B., 
said; ‘‘ Where a person is authorized by 
act of Parliament or bound by contract to 
do particular work, he cannot avoid re- 
sponsibility by contracting with another 
person to do that work. In Ellis v. Shef- 
field Gas Co., ante, Lord CAMPBELL said : 
‘It is a proposition absolutely untenable 
that in no case can a man be responsible 
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For acts negligently or unskilfully done, it cannot be held charge- 


able.} 


for the act of a person with whom he has 
made a contract. J am clearly of the opin- 
don that, tf the contractor does the thing 
which he is employed to do, the employer is 
responsible for thal thing, us if he did tt 
himself.’ Here, the contractor was em- 
ployed to make a bridge, and he did make 
a bridge which obstructed navigation. 
. « » When the act complained of is purely 
collateral and arises incidentally in the 
course of the performance of the work, the 
employer is not liable, because he never 
authorized that act ; the remedy is against 
the person who did it... . But when 
the contractor to do a particular act the 
doing of which produces mischief, another 
doctrine applies. Here the legislature 
empowered the company to build the 
bridge ; in building that bridge the con- 
tractor created an obstruction to the navi- 
gation, and for ¢hat the company are 
liable. I suggested in the course of the 
argument that where a man employs a 
contractor to build a house, who builds it 
so ag to darken another person’s windows, 
the remedy is not against the builder, but 
against the owner of the house. It may 
be that the same principle applies to cases 
where a man is employed by another to do 
an act which it is the duty of the latter lo 
do. Im such cases it is the duty of the 
owner of the soil to inquire what is in the 
course of being done —to know what is 
the plan —to see that the materials are 
good, and to take care that no mischief 
ensues. [See Butler v. Hunter, ante, de- 
cided a year later, in which the same 
learned judge laid down the doctrine that 
the contractor haviug committed the work 
to a tradesman is not bound to inquire 
how he intends to do or is in fact doing 
the work. But it will be noticed that in 
the case suggested, supra, the work would 
necessarily result in a nuisance if the duty 
obligatory upon the contractor was not 
observed.] So here, it was the duty of 
the company to see how the contractor 
was about to construct the bridge. They 
ought to have taken care to ascertain what 
he was about to do, what materials he 
would use, and to have seen that the speci- 
SAcation and materials were such as would 


insure the construction of a proper and effi- 
cient bridge. But I do not rest my judg- 
ment on that ground, but simply on this, 
that there is a distinction belween snischie/ 
that is collateral and that which directly re- 
sults from the act which the contractor 
agreed and was authorised todo.” Steel v. 
South-Eastern Ry. Co., 16 C. B. 553; 
Allen v. Hayward, 7 Q. B. 960. 

1 Clark ». Vt., &c. RB. Co, 2 Vt 
108; Eaton v. European, &. R. R. Co, 
59 Me. 420; McCafferty v. Spuyten Duy- 
vil, &c. R. R. Co., 61 N. Y. 178; Central, 
&c. R. R. Co. v. Grant, 46 Ga. 417; Meyer 
v. Midland Pacific R. R. Co., 2 Neb. 319; 
Union Pacific RB. R. Co. v. Hanse, 1 Wyo. 
27; Robbins v. Chicago, 2 Black (U. 8.), 
418; St. Paul Water Co. v. Ware, 16 Wall 
(U. 8S.) 566. In Peachey ». Rowlands, 13 
C. B, 187, the defendants contracted with 
certain persons to build a drain in a high- 
way, and the contractors employed C. te 
fill in the earth over the brick work end 
to carry away the surplus. C left the earth 
so much raised above the level of the road 
that the plaintiff, driving by in the dark, 
was thereby upset and injured. It was 
held that the defendants were not respon- 
sible for the negligence of C. The defend- 
ant employed somebody to do what might 
be done in a proper and safe manner. It 
was done negligently and improperly, and 
the plaintiff was injured, but it was not 
thus done by the defendants, nor at their 
instance, and they were not held responsi- 
ble. In Overton o. Freeman, 11 C. B. 
833, A. contracted with parish officers to 
pave a certain district, and entered into a 
sub-contract with B., under which the lat- 
ter was to do the paving of the street, the 
materials being supplied by A. and brought 
to the spot in carts. Preparatory to pav- 
ing, the stones were laid by laborers, in 
the employ of B., on the pathway, and 
there left ungnarded during the night, so 
as to obstruct the same. The plaintiff fell 
over them and was injured. It was held 
that B. was responaible for the negligence, 
and not A. ‘‘I think,” says Mauxe, J., 
‘the present case falls within the princi- 
ple of those authorities which have decided 
that the subcontractor, and not the per- 
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Src. 285. What Reservation of Control over the Work Renders 
the Contractee Liable. — Where a person contracts to do an entire 


son with whom he contracts, is liable civ- 
illy, as well as criminally, for any wrong 
done by himself or his servants in the exe- 
cution of the work contracted for.” In an 
Towa case, — Callahan v. Burlington, &., 
R. RB. Co., 23 Iowa, 562, —the plaintiff 
brought an action to recover compensation 
for injuries to his timber from a fire negli- 
gently set by the employé of a snbcon- 
tractor with the defendant, for the purpose 
of clearing the way of logs, trees, brush, 
and rubbish. The contract provided that 
the way should be cleared of all trees, etc., 
by removal or burning, as the engineer 
should direct, before the grading should 
be commenced. The engineer ordered the 
burning, which, by the negligence of the per- 
son who set the fire, escaped on the plain- 
tiff’s land and did the damage complained 
of. It was held that the company was 
not liable, Becx, J., announcing the rule 
applicable to such cases thus: ‘‘If the 
person sought to be charged under the rule 
as employer did not contract with the party 
doing the wrongful act, for his labor or ser- 
vicea, and is not directly liable to him for 
compensation for such labor or services, 
and has no such control over him as will 
enable the employé to direct the manner 
of performing the labor or services, he is 
not liable for the wrongful act of the agent 
orservant. In order to create the liability, 
it is especially necessary that the control 
of the employé over the servant should 
be of such a character as to enable him to 
direct the manner of performing the eer- 
vices, and to preecribe what particular acts 
shall be done in order to accomplish the 
acts intended.” In an Irish case, —Gilbert 
». Halpin, 3 Ir. Jur. (n. 8.) 300, — the plain- 
tiff bronght an action against the defend- 
ant as secretary of the Commissioners to 
improve the harbor of Wicklow, for the 
joss of his vessel by reason of the negli- 
gence of the commissioners, who caused 
certain piles to be driven, and neglected 
to place, or cause to be placed, any light, 
or to use avy other reasonable precaution 
to guard vessels from being driven thereon. 
The defendants pleaded, among other 
pleas, that they committed the execution 
of the work to their contractor, John 


Killien, and that at the time, etc., the 
said piles were still in the possession and 
under the control of the said Killien. 
Gresgn, B., in delivering his opinion, says: 
“I think the case falls within the rule 
that the contractor, and not the employé, 
ought to be liable.” ‘There is a plain 
difference,” remarks RicHarps, B., ‘‘ be- 
tween the case of master and servant and 
that of employé end contractor. The 
employé was authorized to perform the 
work, and he authorized the contractor. 
No man would drive down piles in a nav- 
igable river without being authorized. 
Therefore, 1 think it was the contractor's 
duty to have apprised his employer that 
this work had come to such a stage that 
it waa necessary to get lights to prevent 
accidents. It was not to be expected that 
the commissioners would be on the ground 
on all occasions to see what might be re- 
quired to guard against danger. The con- 
tractor failed in performing his duty, and 
I think he ought to be liable.” ‘‘The 
question,” says PENNEFATHER, B., ‘‘is, 
who is liable. If the contractor, the com- 
Iniasioners are not liable, for it is clear, 
from all the cases, that if the contractor is 
liable the employé is not, It appears to 
me, that if it was the duty of the contrac- 
tor to pat these lights, his employés were 
not bound.” ‘The principle of law is 
clear,” remarks Picor, C. B., ‘‘ that when 
a person is engaged by contract to do a 
certain work, the contractor and not the 
employé is liable for this." Where the 
defendant corporation directed a street to 
be graded, and contracted with a person 
to do the grading, it was held that they 
were not liable for the negligence of the 
contractor or hia servants. Kelly v. Mayor, 
ete., of New York, 11 N. Y. 432. So, 
where a railroad company contracted with 
& person’ to build its road-bed, the com- 
pany was held not liable for torts commit- 
ted by the contractor or his servants. 
Clark v. Vt. & Canada R. R. Co., 28 Vt. 
108; Pawlet v. R. & W. R.R. Co., 28 id. 
297. BeEwnert, J., in the last case cited, 
said ; ‘Though it may be assumed in the 
case before us that a public nuisance has 
been committed by the servants of the 
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piece of work, without being subject to the employer's control, at so 
much a day, week, or month, the method of compensation does not 
affect his status. He is a contractor precisely as much as though he 


subcontractor, and a particular injury has 
resulted therefrom to Phelps, aud tor which 
the town of Pawlet has been compelled. to 
make compensation, yet we cannot dis- 
cover any privity existing between the 
defendants and the employés of the sub- 
contractor. The contract nade for build- 
ing of the abutments to the bridge was for 
a lawful purpose, and in no way involved 
the commission of a wrong, and the em- 
ployers of the subcontractor were not the 
servants of the defendants nor under their 
control.” The rule may be said to be 
firmly established, that when the owner 
of land undertakes to do a work which, in 
the ordinary mode of doing it, is a nuisance, 
he is liable for any injuries which may re- 
sult from it to third persons, though the 
work is done by the contractor exercising 
an independent employment and employ- 
ing his own servants, But when the work 
is not in itself a nuisance, and the injury 
results from the negligence of such con- 
tractor or his servants in the execution of 
it, the contractor alone is liable, unless the 
owner is in default in employing an im- 
proper and unskilful person as the con- 
tractor. Cuff v. Newark, &. R. R. Co., 
85 N. J. 17. Where an action cunnot be 
maintained against a party unless there 
has been personal negligence on his part, it 
is not enough to show that he has ordered 
work to be done, not necessarily amount- 
ing to any nnisance, nor causing any in- 
jury, but in the course of which an injury 
is accidentally inflicted, although it ap- 
peara that he did not give any special 
direction to adopt a particular precaution 
which might have prevented it; for it 
must be taken that he gave general direc- 
tions to do the work in a proper manner, 
and to adopt all proper precautions ; and 
the neglect of any such precaution, even 
assuming it to be negligence which might, 
under ordinary circumstances, render the 
employer legally liable, is not his personal 
negligence, so that he would not be liable 
in an action for an injury sustained in such 
a case by one of his own workmen, or in a 
case in which a statutable defence was 


raised on the ground that there was no 
negligence on the part of the defendant, 
otherwise than by his servants or work- 
men. Scott v. Mayor, etc., of Manchester, 
88 Eng. Law & Eq. 477, The rule is, that 
in order to constitute the relation of mas- 
ter and servant, the person ewployed must 
be subject to the orders and control of the 
employer. He must be acting strictly in 


.the place of the employer, and represent- 


ing the employer's will and not his own, 
and the business must be strictly that of 
the employer and not his own, or the em- 
ployer cannot be held chargeable for the 
consequences of his acts. Thus, where 
the plaintiff had contracted with a town to 
widen a highway, by removing the rocks 
from @ ledge therein, for a specific sam of 
money, and the stone taken out, and after- 
ward contracted with the defendant to 
build a dam for him, for which he was to 
receive a certain price per day, while at 
work upon the dam and blasting the rocks, 
— the defendant furnishing the powder for 
blasting, and superivtending the building 
of the dam, but having no control of the 
blasting, — end in blasting, @ rock was 
thrown upon the house of S., causing an 
injury for which C. was compelled to pay, 
it was held that the relation of master and 
servant did not exist between them, and 
that the defendant was not bound to in- 
demnify him against the damage he had 
heen compelled to pay. The relation was 
held an independent one on the part of the 
plaintiff, and the fact that he was paid by 
the day, and that the defendant superin- 
tended the work of building the dam, was 
held not sufficient to divest him of the 
character of a contractor. Corbin ». Amer- 
ican Mills Co., 27 Conn. 274. If the owner 
of a vessel employs a steam tug to tow the 
vessel, and during the service the tug runs 
into another vessel, the owner of the ves- 
sel being towed is not responsible for the 
injury, unless, at the time, the crew of the 
tug were under the control and subject to 
the orders of the master of the vessel. 
Sproul v. Hemmingway, 14 Pick. (Muss, ) 
1; Wood's Master and Servant, 607-610. 
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was paid an entire sum for doing the work.! While a reservation of 
control over the work in some respects by the contractee, does not 
render him liable as master generally, yet it would seem that if the 
injury arises in respect of the particular matter over which he re- 
served control, he exercising the power reserved, he would in that 
case be held chargeable as master? 

Sec. 286. Where the Contractee Owes a Duty to the Publio or 
Individuals,-—So, where the employer owes certain duties to third 
persons, or the public, in the execution of a work, he cannot relieve 
himself from liability, to the extent of that duty, by committing the 
work to a contractor. Thus, in one case,® the city of St. Paul, desir- 
ing to have water-pipes laid in its streets, passed an ordinance 
authorizing the St. Paul Water Company to lay them ; and as it was 
necessary that large excavations should be made along the streets, 
and considerable blasting of rock below the streets, the city incorpo- 
rated in the ordinance authorizing the laying of the pipes a provi- 
sion that the Water Company should “ protect all persons against 
damages by reason of excavations made by them in laying pipes, 

and keep the excavations properly guarded by day and night, and 
' become responsible for all damages which may accrue by reason 
of the neglect of their employés in the premises, and that the streets 
and highways should not be unnecessarily encumbered or obstructed 
in laying said pipes.” The Water Company accepted the ordinance, 
and let out the work by contract to one Gilfillan. While the work 
was being prosecuted by Gilfillan and his servants in one of the 
streets, the plaintiff, driving his horse and wagon in it, was seriously 
injured, owing to his horse taking fright at a steam drill in the 
street, which was put there to drill the rocks that it was necessary 
to remove, and was suddenly and without notice set in motion as 
the plaintiff approached it with his team. The evidence disclosed 
that the accident resulted because the excavations were not prop- 
erly guarded, and that the highways were unnecessarily obstructed 


1 Corbin v. American Mills, 27 Conn. v. Newark, &. R. R. Co., 85 N. J. L. 17; 
274. Veazie v. Penobscot R. R. Co., 49 Me. 119; 

2 Allen v. Hayward, 7 Q.B. 975, 976. McCafferty v. Spuyten Duyvil, &. R. R 

8 Water Co. », Ware, 16 Wall. (U. 8.) Co.,61 N. Y. 178; McWilliams v. Detroit 
666; Houston, &. R. R. Co. v. Meador, Central Mills Co., 31 Mich. 274; Clement 
60 Tex. 77; Brackett v. Lubke, 4 Allen v, Canfield, 28 Vt. 802; Gardner v. Smith, 
(Mass.), 178; Pickard v. Smith, 10 C. B. 7 Mich. 410; Bay City, &e R. R. Co. v. 
N. 8. 470; Storrs o. Utica, ante; Chicago, Austin, 21 id. 890; Clement v. Canfield, - 
&c.R. R. Co. v. Whipple, 22 Ill. 105; Cairo, 28 Vt. 802. 
&c, R. R. Co. v. Worsley, 85 Il. 870; Cuff 
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and incumbered, upon which the plaintiff recovered a verdict. The 
defendanta claimed exemption from liability because the injury 
resulted from the negligence of the contractor's employés, and not 
from any negligent act of the defendants themselves, and that the 
ordinance was simply intended as an indemnity to the city, and 
did not enable a third person to avail himself of its provisions ; 
but, upon appeal, the judgment was affirmed, — Davis, J., upon this 
point remarking: “The defendant agreed with the municipal author 
ities to protect all persons against damages by reason of the excava- 
tions made by them preparatory to laying the pipes, and to keep the 
work properly guarded by day and night, and to be responsible for 
all damages which may occur by reason of neglect of their employés 
in the premises. Such an agreement would not acquit the muni- 
cipality of an obligation, otherwise attaching, to keep the streets 
safe and convenient for travellers, but it may well be held thata 
party injured through a defect or want of repair in such a street, 
occasioned by the negligence or carelessness of such a contractor in 
doing the work, or those for whose acts he is responsible, may, at his 
election, sue the contractor for redress or pursue his remedy against 
the municipality, as it is clear that the contractor, in case of a recov- 
ery against the latter, would be answerable to the municipality as 
stipulated in his agreement.” The rule is, that a person or corpdra- 
tion charged with a duty, either by contract or statute, cannot divest 
himself of it, by shifting it upon another,! or change the responsibil- 
ity for its wrongful performance. The duty is wholly independent 
of the means by which the result is accomplished? 

Sec. 287. Specific Performance: Receiver, eto.— A court of equity 
cannot compel the specific performance of a contract to build a rail- 
road ;* but when equity requires it, it will appoint a receiver to take 
possession of the roadway and materials for the purpose of complet- 
ing the line, and will invest the receiver with the requisite title and 
right to the roadway and materials, so as to raise the necessary 
means to complete the work# 


1 Houston, &. R. R. Co. v. Meador, Woolw (0. 8. C 
’ fs E A - 8. C. C.) 26; Danf 

50 Tex. 77; Brackett v. Lubke, 4 Allen Philadelphia, &. R. 4 Co., oe Ra, 
(Mass), 178; Cuff v. Newark, &. R.R. 12; Fallon v. R. R. Co, 1 DIL (UV. & 

- ante, C.C.) 121, 

* Cuff v. Newark, &. R. R. Co.. ante { Kenned 

ark, : ES E y v. St. Paul, &c. RB. BR. 
® Ross o Union Pacific R. RB. Co., 1 9 Dil (U. 8.0. C) a8, a 
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Sc. 288. Does not cover Road-bed, Bridges, eto.— A railroad, 
from one end to the other, is an entirety, and as a whole only may 
be subject to coercive sale ;! and for this reason, unless the statute in 
express terms so provides, a mechanic’s lien will not lie against a 
detached portion of a railroad track, nor against its bridges, culverts, 
trestles, etc? In the case first cited in the last note, an attempt was 
made to enforce a mechanic’s lien upon certain bridges, culverts, 
trestles, etc., of the defendant. The mechanic’s lien law did not in 
express terms embrace railroad structures, and the court held that 


1 Dunn v. N. Mo. R. R. Co., 24 Mo. 
493; Graham v. Mt. Sterling Coal Road 
Co., 14 Bush (Ky.), 425; 29 Am. Rep. 
412; Applegate v. Ernst, 3 id. 650. Lien 
laws are not retroactive, and do not apply 
to labor done or material furnished oaihy 
their passage. Central, &c. R. RB. Co. v. 
Henning, 52 Tex. 466; Arbuckle v. Ili- 
nois, &c. R. BR. Co., 81 Ill 429. In 
Parker v. Massachusetts R. R. Co., 115 
Mass. 580, the statnte of 1873 giving a per- 
son to whom a debt is due a lien for labor 
done in building a railway, by virtue of an 
agreement with ¢ contractor, was held not 
to apply where the contract was made he- 
tween the railway company and the con- 
tractor before the law was passed, a/though 
the labor was performed afterwards. 

# Graham v. Mt. Sterling Coal Road 
Co., ante; Dunn v. N. Mo. R. R. Co., 
anle; Tyler, &c. R. R. Co. v. Driscoll. 52 
Tex. 13; Central, &. R. R. Co. v. Hen- 
ning, 52 id. 466; Schulenburg v. Memphis, 


&c. R. R. Co., 67 Mo. 442. Such struct- 
ures are not buildings within the statute. 
La Crosse, &c. R. R. Co. ». Vanderpool, 11 
Wis. 119. Nor are "‘ cars,” built for and 
used upon a railroad, ‘‘ machines,” within 
the meaning of that term as employed in 
statutes giving liens to mechanics building 
the same. N. EK. CarSpring Co. ». Balti- 
more & Ohio R. R. Co, 11 Md. 81. In 
Ohio, under a statute which gives a me- 
chanics lien on ‘‘ any house, mill, manu- 
factory, or other building, appurtenance, 
fixture, bridge, or other structure,” and on 
the interest of the owner of the same, ‘in 
the lot of land on which the same shall 
stand or be removed to,” for labor per- 
formed, or machinery, or materials fur- 
nished by the contractor “‘ for erecting, 
altering, repairing, or removing the same,” 
it is held that a lien is not given upon « 
railroad. Rutherford ». Cincinnati, &c, 
R. B. Co., 85 Ohio St. 559. 
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such a construction could not be given to the law, because to permit 
the enforcement of such liens on such structures would destroy the 
usefulness of the road, and would be not only contrary, but ruinous 
to the public interest. “The effect of the construction contended 
for,” said Exxiot,.J., “might be to parcel out the various bridges, 
culverts, etc. of the road, among the mechanics who furnished the 
material and erected them, and retard or destroy the usefulness of 
the road to the corporation as well as to the public.” And a similar 
doctrine, and upon the same grounds, was adopted in the Missouri 
case! referred to. But this doctrine does not apply to depot-build- 
ings, and structures of a similar character? and a statute giving a 
mechanic or material-man a lien upon “buildings” applies to build- 
ings of a railway company, as well as to those of a private corpora- 
tion or individuals® 

Src. 289. Liens expressly given. — While, as intimated by the 
courts in some of the cases previously cited, it may be impolitic to 
give to mechanics and laborers a lien upon the road-bed, bridges, and 
other structures of a railroad company, yet the legislature is the only 
judge as to whether such a lien shall be given, and there is no con- 
stitutional objection thereto ; and in several of the States such a lien 
is now given by statute, not only to mechanics upon buildings and 
other structures of the road, for labor done upon them, or materials 
furnished for their construction, but also upon the road-bed itself to 
laborers engaged to construct it; and these statutes are upheld and 
enforced. In many of the States, these statutes are extended to 
laborers, subcontractors, etc., and neither their wisdom nor validity 
can be questioned.® But, unless the statute otherwise provides, 
neither contractors nor laborers, have a lien upon any specific portion 
of a railroad, but their lien must be filed upon the entire road, and 
not upon the particular section upon which the labor was performed ;® 


1 Dunn v, Northern Mo. R.R. Co.; ante. 

2 Hill v, La Crosse & Milwaukee R. R. 
Co., 11 Wis. 214. In the case of street 
tailroads it is held that a stable built by 
it in which to keep ita horses, is subject to 
@ mechanic's lion. Mecllvain v. Heston- 
ville, &. R. R. Co., 5 Phila, (Penn.) 18, 

* Foster, J., in Botsford ». New Haven, 
&c. R. R, Co., 41 Conn, 464. In this 
case, the point was raised that the stata- 
tory lien could not apply, because the 
easement of the soil only is taken by the 
company, the fee remaining in the land. 


owner. ‘‘If,” said Foster, J., “it be 
granted that the easement in the soil is 
taken for the railroad in the exercise of 
the right of eminent domain, it by no 
means follows that the soil is so taken with 
an immunity from all liens and incum- 
brances upon it. Such an exercise of the 
sovereign power would be dishonest.” 

* St. Louis Bolt & Iron Co. v. Donahoe, 
3 Mo. App. 659. 

® Peters v. St. Louia, &. R. R. Co., 24 
Mo, 586. 

® Cox », Western Pacific R. R. Co., 44 
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and in enforcement of the lien, the whole road must be sold But 
where the statute expressly gives a lien upon the particular section of 
the road upon which the labor was performed, that section alone is 
subject to the lien? In Missouri, under the statute, it is held that, 
where a railroad is built through or in two or more States, a lien 
may be enforced upon that portion of the road which is situated in 
that State, although the work was done or materials were furnished 
on that part of the road which is without the State ;® but we think 
that this construction cannot be given to these statutes, except where 
both the language of the act and the circumstances are very peculiar, 
as it cannot, in the absence of express terms to that effect, be pre- 
sumed that the legislature intended to extend the benefits of these 
extraordinary acts to persons who performed their labor, or furnished 
materials, in another jurisdiction, and without any reference to the 
security afforded by such a statute, which could have no force where 
the indebtedness was incurred. There can be no pretence that a 
lien given by the laws of Missouri could be extended to a part of the 
same railroad which lies in another State, or that a sale of a railroad 
to enforce a lien arising under the laws of Missouri could embrace 
or affect the title to that portion of the road lying outside the State ; 
and, this being the case, it exhibits the exercise of an unusual com- 
ity, to permit a contractor or laborer from another jurisdiction to 
avail himself of the lien given by the laws of one State for materials 
furnished or services performed in another. 

Sgc. 290. Rolling-Stock.— Unless the statute is expressly ex- 
tended to the rolling-stock and other movable property of the cor- 
poration, it is not embraced in a mechanic’s lien, as it is held not to 
constitute a part of its real estate ;* and even where the statute is 


Cal. 18; Knapp v. St. Louis, Kansas City, 
&. R. R. Co., 6 Mo. App. 205. But the 
lien only applies to that portion of the 
road which is completed when the lien 
matures. Neilson v. Iowa Kastern R. R. 
Co., 61 Iowa, 184. In Missouri it is held 
that the statute does not apply where ma- 
terials are farnished for, or labor is per- 
formed only upon temporary structures 
which are never incorporated in the per- 
manent work. Knapp *. St. Louis, &. 
R. R. Co., 6 Mo. App. 205, 

1 Knapp v. 8t. Louis, &. RB. R. Co., 
ante, 

2 Cox v. Weatern Pacific R. BR. Co., 47 
Cal. 87. In Missouri, the statute giving 


liens to contractors and others (act of 
March 27, 1878, upon the road-bed, etc., 
of railroads, is held to embrace street rail- 
roads, St. Louis Bolt & Iron Co. v. Dona- 
hoe, 8 Mo. App. 559. 

§ St. Louis Bridge, &c. Co. v. Memphis, 
&c. BR. R. Co., 72 Mo. 664. 

4 In Neilson v. Jowa Eastern R. R. Co., 
51 lows, 184, this question was raised 
and decided. Szeevens, J., said: ‘It is 
insisted that the plaintiffs are not entitled 
to a lien because there was no express con- 
tract that the ties were to be used in the 
construction of the road. That is to say, 
there must not only be a contract, but it 
must specify, or rather contain s ‘cove 
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extended to that class of property, it does not, as in the case of the 
road-bed, etc., extend to ail the rolling-stock, etec., of the road, so that 


nant that said ties shall be used in the 
construction of the Iowa Eastern railroad.’ 
To entitle the plaintiffs to a lien the ties 
must have been fnrnished ‘under or by 
virtue of a contract with the owner or pro- 
prietor.’ Revision, § 1846. It is not re- 
quired by the statute that the contract 
should be express or in writing. It may 
therefore be implied. That the general 
term ‘contract’ includes written, oral, ex- 
press, and implied contracts is undoubtedly 
true. The conclusion is, therefore, irre- 
sistible that all these classes of contracts 
are within the statute. In Cotesv. Shorey, 
8 Iowa, 416, it ia said: ‘This contract 
need not be in writing, nor need it be 
proved by direct and positive evidence.’ 
See also Jones v. Swan, 21 id. 181. The 
contract includes furnishing the materials 
and the use. The whole may be implied. 
It cannot be divided into parts, and one 
portion implied from the circumstances 
and acts of the parties and the other not. 
If a contract is express it is clearly not im- 
plied. It must be one or the other. It 
cannot, ordinarily at least, be both. If 
the rule insisted on by the appellant should 
be adopted, a mechanic could not have a 
lien based on an implied contract. To so 
construe the statute would amount to ju- 
dicial legislation. It is, however, said our 
statute and those of Ohio and New York 
are identical, and that a eonstruction has 
been adopted in those States in accord with 
the views of counsel for the appellant. 
Choteau v. Thompson, 2 Ohio St. 114, 
aud Hatch » Coleman, 29 Barb. (N. Y.) 
201, are relied on. We have carefully 
read these cases, and in our opinion neither 
of them sustains the position of counsel. 
We cannot resist the conclusion that the 
former, as a whole, is in direct opposition 
to the claim made ; and as to the latter it 
is sufficient to say, if it were directly in 
point we should not be disposed to follow 
it. Cotes v. Shorey, before cited, and 
Stockwell v. Carpenter, 27 Iowa, 119, 
when carefully considered, will be found 
to sustain, in a degree at least, the views 
herein expressed. The petition states that 
the plaintiffa, in May, 1872, made with 
the defendant a ‘contract to furnish to 


said defendant ties to be used in the con- 
struction of a railroad on the land and 
right of way of the said defendant, to wit: 
between the junction of the lowa Kastern 
railroad and the Milwaukee & St. Paul 
railroad, in the township of Giard, in 
Clayton county, Iowa, at a place called 
Beulah, and a place near Elkader, in said 
county, to which said Iowa Eastern rail- 
road is completed.’ It is also averred a 
lien statement had been filed. It is evi- 
dent if it was not essential to the estab- 
lishment of the lien that such a statement 
should have been filed, the question of a 
variance between the one filed and the 
petition would be immaterial. The peti- 
tion, it will be observed, asks that the lien 
be established ‘on the land and right of 
way.’ It also asked its establishment on 
the rolling-stock. This was done. If the 
rolling-stock was appurtenant to and con- 
stituted a part of the real estate, it was un- 
necessary to ask that the lien be established 
thereon. We have then for determination 
the question, whether one who furnishes 
ties for the purpose of being used in the 
construction of a railroad can have a lien 
on the rolling-stock. If it is real estate, 
or constitutes a part of the ‘ building, 
erection, or improvement,’ he has such 
lien ; otherwise not. The land, road-bed, 
and right of way, and whatever is appur- 
tenant thereto, are real estate, and con- 
stitute the ‘building, erection, or improve- 
ment’ contemplated by the statute. Is 
the rolling-stock appurtenant thereto in 
such sense as to make it a part of the real 
estate? This question has been frequently 
mooted and largely discussed. It is said 
there is not an entire accor in the author- 
ities in reference thereto. It was consid- 
ered by this court in City of Davenport ». 
M. & M. R. R. Co., 16 Iowa, 348, and 
City of Dubuque v. I. C. R. R. Co., 89 id. 
56. In the first case, Lowe, J., seems to 
have been of the opinion that rolling-stock 
was a part of the road. The other justices 
expressed no opinion on this point. In 
the last case Brox and Day, JJ., expressed 
the opinion that the rolling-stock of such 
corporations was personal property. No 
opinion in relation thereto was expressed 
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the whole must be sold under the lien, but only to so much of it as 


is necessary to satisfy the lien.! 


by the other justices, one of whom was on 
the bench when the first case was ‘deter- 
mined, The question is therefore an open 
one in this State. The leading cases in 
which it is said it has been determined 
that rolling-stock is real estate, to which 
our attention has heen called, are, Pennock 
o. Coe, 23 How. (U. 8.) 117; Gee », Tide 
Water Canal Co., 24 id. 257 ; Minnesota 
Co. 0 St. Paul Co., 2 Wall. (U. S.) 609; 
R.R. Co. v. James, 6 id. 750; Scott v. 
C. & & R.R. Co., 6 Bliss (U. 8. C. C.), 
529; Farmers’ Loan & Trust Co. v. St. Jo. 
R. R. Co., $ Dill. (U. S.C. C.) 412; and 
Pierce v. Emery, 82 N. H. 485. No auch 
question was determined in the case last 
cited. The only matter decided was as to 
the validity and effect of a mortgage on 
after-acquired property. This is evident 
from the subsequent case of the Boston, 
&e. R. R. Co. v. Gilmore, 37 N. H. 410, 
which is an authority in favor of the pro- 
position that rolling-stock is personal prop- 
erty, and our attention has not been called 
to a single decision of a State court holding 
differently. We are not prepared to say, 
however, therearenone. It has been said: 
‘Engines and enrs are no more appendages 
of a railroad thun are wagons and carriages 
of a highway. Both are equally essential 
to the enjoyment of the road ; neither con- 
atitute a pert of it.’ State Treasurer ». 
Sommerville & Easton RB. R, Co., 28 N. J. 
L. 21. There is much force in the fore- 
going, because the instances are not unfre- 
quent where one corporation owns the road 
and franchise, and another the rolling- 
stock. In the late case of Williamson v. 
New Jersey Southern R. R. Co., 29 N. J. 
Eq. 311, a case we have not seen, the 
Court of Appeals of New Jersey is said, in 
an elaborate opinion, to have held that 
rolling-stock was personal property and 
not real estate. The cases above cited in 
the Federal courts, it is said, were distin- 
guished, as we think they well might be, 
on the ground, if no other, that in some 
of them the only question involved was as 


to the ‘power to execute, and the effect and 
validity of mortgages as to after-acquired 
property. In one, rolling-stock had, by 
the statute of the State under the laws of 
which the corporation existed, been de- 
clared to be a fixture, and in another the 
property in controversy consinted of the 
houses, lots, and locks of a canal company. 
It has been determined in the following 
cases, in addition to those above cited, 
that rolling-stock is personal property. 
Randall v. Elwell, 52 N. Y. 521; 11 Am. 
Rep. 747; Hoyle v, Plattsburgh RB. R. Co., 
64 id. 814; 18 Am. Rep. 595; Chicago & 
N. W. R. R. Co. v. Borough of Fort 
Howard, 21 Wis. 45; Coe v. Columbus 
R. R. Co., 10 Ohio St. 872; Meyer ». 
Johnston, 68 Ala. 237, 358. In Hoyle v. 
Plattsburgh R. BR. Co., it is said the ‘ want 
of the element of localization in use isa 
controlling and conclusive reason why the 
character of realty should not be given to 
rolling-stock of a railroad,’ and in this 
thought it must, we think, be admitted 
there is much force. How can it be said 
that a car belonging to a railroad in this 
State, when being propelled through the 
State of New York at the rate of twenty 
miles an hour, is real property in thie 
State? The proposition to us seems ab- 
surd. In Ottumwa Woollen Mill Co. v 
Hawley, 44 Iowa, 57, 24 Am. Rep. 719, 
we approved of the criterion adopted in 
Teaff v. Hewitt, 1 Ohio St. 511, that in 
determining whether a given thing was 
real estate, ‘the intention of the party 
meking the annexation to make a perma- 
nent accession to the freehold’ was a con- 
trolling consideration. Tested by this rule 
rolling-stock cannot be regarded as real 
estate. The intention may be ascertained 
by the use, and common and universal 
custom and usage. It is well known that 
the cars of one road are in constant use on 
other roads. It was never intended other- 
wise. The demands of commerce and trade 
require it. It was never intended they 
should be annexed permanently to the 


1 Knepp v. St. Lonis, &c. R. R. Co., 74 Mo. 874; Cranston ». Union Trust Co., 


76 id. 29. 
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Sxc, 291. Party cannot have successive Liens, when — A party 
can under an entire contract acquire but one lien and the cir- 
cumstance that payments under the contract are due from time to 
time as the work progresses does not authorize the filing of succes- 
sive liens? 

Sec. 292. Rights of Idenor as against Mortgagees. — As against a 
mortgage executed before a mechanic’s lien exists, the mortgage gen- 
erally takes precedence over the lien’ as the legislature has no 
power to impair the obligation of a valid contract or the lien of duly 
recorded incumbrances, or to authorize any act which will have that 
effect; therefore, unless the lien law existed before the mortgage 
was executed, and the statute in express terms provides that such 
liens shall have priority over mortgages, and the road is, when the 
mortgage is executed, incomplete, so that the mortgagee is chargeable 
with notice that such liens may arise, the title of the mortgagees will 
be paramount ;* but where the road is incomplete when the mortgage 
is executed, the lien takes precedence over the mortgage.® But 


freehold. It may be safely assumed that 
all mortgages executed on railroads spe- 
cially mention rolling-stock as being in- 
cluded. Why is this done if it was regarded 
as real estate, or a8 appurtenant thereto f 
Why the labored efforts of counsel, sus- 
tained by the elaborate opinions of the 
highest court in the country, demonstrat- 
ing that mortgages executed by such cor- 
porations were liens on after-acquired 
rolling-stock, if the same was appurtenant 
to the realty? About an afterward erected 
station-house there never was any doubt, 
because it is permanently annexed to the 
real estate, such being the intention. Not 
so, however, as to rolling-stock ; hence the 
strain to prove it was covered by mort- 
gages previously executed. For the reason 
above stated, and because the decided 
weight of authority, as we believe, is in 
favor of the rule, we hold that rolling- 
stock is not real estate, and that the plain- 
tiffs are not entitled to the lien thereon.” 
But when rolling-stock is placed upon the 
road-bed for use, it is held by some of the 
courts, at least, to become annexed to the 
real estate as a fixture, and therefore so 
far a pert thereof as not to be liable to 
seizare upon execution, Grand Trank 
R. R. Co. v, Eastern Counties Bank, 11 
Lower Cqnada Jur. 11. 


1 Cox ». Western Pacific R. R. Co., 44 
Cal. 18, 

2 Cox v. Western Pacific R, R. Co., 47 
Cal. 87. 

3 Coe v. New Jersey, &. R. R. Co., 
$1 N. J. Eq. 105. 

* Coe v. New Jeraey, &. R. R Co., 
ante; Brooks v. Railway Co., 101 0. 8 
443. Where work has been done under a 
contract, upon a railroad, the company 
cannot by the execution of a mortgage, 
and a sale thereunder, defeat the lien, but, 
as against such lien, such mortgage end 
sale are void. Shamokin Valley, &c. 
R. R. Co. ». Malone, 85 Penn. dt. 25. 
See also Fox v. Seal, 21 Wall. (U.S.) 424; 
Tommey v. Spartansburgh, &. R. R. Co., 
7 Fed. Rep. (U. 8.) 429; Tyrone, &. 
R. R. Co, v. Jones, 79 Penn. St. 60; 
Meyer v, Construction Co., 100 U. &, 
457 ; 21 Am. R. R. Cas. 465. 

4 Meyer v. Hornby, 101 U. 8. 728; 
Brooks v. Railway Co., ante; Taylor », 
Cedar Rapids, &. R. R. Co., 4 Dill. (U.S. 
C. OC.) 570; Ruilroad Co. v. Meyer, 100 
U. 8. 457. In Neilson v. Iowa Eastern 
R. RB. Co., 44 Iowa, 71, it was held that 
a mechanic's Hen for ties furnished to a 
railroad attaches from the commencement 
of the building, and takes precedence over 
® mortgage executed after that time, al- 
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where the road is completed when the mortgage is executed, and the 
lien arises for making repairs thereon, or additions thereto, the mort- 
gage takes priority over the lien.’ And in the case last cited, it was 
also held that a prior mortgage will take precedence over a me- 
chanic’s lien, when the improvements made by him form an integral 
part of the road? A mortgage executed before the corporation has 
acquired either the legal or equitable title to land does not take 
precedence over a lien in favor of a mechanic, arising for labor done 
upon such land, or materials furnished after the execution of the 
mortgage, but before the corporation has acquired title to the land? 
Thus, in the case last cited, a land-owner agreed with a railroad com- 
pany that he would give the land for a depot and station upon the 
road, if the company would erect a building for the purpose upon 
the land. The company agreed to do so, and employed the peti- 
tioner to do the mason-work thereon. He began work November 
23, 1870, and finished January 17, 1871, and immediately thereafter 
filed a certificate of his lien. The company began to use the place 
as a station immediately after making the agreement with the land- 
owner and before the building was commenced, taking and deliver- 
ing passengers and freight there, and continued such use until the 
building was completed. No conveyance of the land was ever 
made by the owner. The company had previously, in May and 
June, 1869, made two mortgages of the entire franchise and prop- 
erty of the road, the mortgages providing in express terms that they 
were also to cover all lands and buildings that might afterwards be 
acquired by or belong to the company. It was held, upon a petition 
to foreclose the lien, that even if the mortgages could legally em- 
brace after-acquired property, which the court did not decide, yet 
the equitable title to the land in question did not vest in the com- 
pany until the condition on which they received the land was per- 
formed, by the completion of the building so that it could be 
conveniently used for the purpose for which it was erected ; and that 
therefore the lien of the petitioner took precedence of the mortgage 
incumbrance. 


though the particular work for which the as against a mechanic’s lien, to be property 
lien is claimed was not commenced until connected with the line of the railroad and 


after the execution of the mortgage. regarded as part of the mortgaged premises 
1 Bear v, Bnrlington, Cedar Rapids, under a mortgage prior to the lien, 
&c. R. R, Co., 48 Iowan, 619. 8 Botsford v. New Haven, &. R. BR. 


2 In Coev. N.J. Midland R. R. Co., 81 Co., 41 Conn. 454. 
N. J. Eq. 105, a depot-building was held, 
VOL. 11. — 20 
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In Pennsylvania, under the joint resolution of 1843, the lien of a 
contractor, laborer, or workman upon the real or personal estate of a 
railroad company, for the construction, improvement, or repair of 
the road, is unlimited in duration, and takes precedence over a 
mortgage or transfer of the road, executed subsequently to such lien.’ 
But it is held that where, in a proceeding to foreclose the mort- 
gage, such lienors, etc., are made parties to the bill, and a decree is 
eutered against them pro confesso, and the road and franchises are 
ordered to be sold discharged of all liens, such lienors cannot long 
afterward assert their claims against the purchasers at such sale, 
but by their /aches are estopped from so doing, although the resolu- 
tion referred to provides that a mortgage or transfer of the road 
after such lien has attached shall be deemed fraudulent, null, and 
void as against the persons in whose favor it arises. 

Src. 293. Hasentials to Validity of the Iden. — The lien given to 
contractors, mechanics, laborers, etc., upon real estate, for labor done 
thereon, is purely statutory ; consequently, in order to be operative 
or available, it must not only come clearly within the provisions of 
the statute, but all the measures required by the statute to be taken 
by the lienors in order to give it validity, must be strictly taken. 
Furnishing materials or performing labor, etc., creates an incipient 
lien’ but unless the necessary steps are taken to perfect it, it does 
not cling to the property, except for the period within which such 
steps must be taken. Thus, if notice is required to be given to the 
land-owner, or if the claim is required to be filed in a certain office 
within a certain time,‘ the lien ceases to exist if such steps are not 
taken within the time specified. Thus, where notice of the lien is 
required to be given or filed within ninety days from the comple- 
tion of the work, unless such notice is given or filed within that 
period, it is lost ;° and the notice must contain all the elements 
specified in the statute, as to the nature of the claim’ the de- 
scription of the property, its ownership, and all other matters.’ 


1 Fox v. Seal, 21 Wall. (U. 8.) 424; * Boston v. Chesapeake, &c. R. R. Co., 
Pyrone & Clearfield R. R. Co. v. Jones, 79 anée. 


Penn. St. 60. § Delaware R. R. Construction Co. v. 
® Woods v. Pitteburgh, &. R. R. Co., Davenport, &c. R. RB. Co., ante. 
8 Am. & Eng. R. R. Cas. (Penn.) 525. § Lankey ov. Wells, 16 Nev. 271; 


* Boston v, Chesapeake, &c. R.R. Co., Holmes e, Richet, 56 Cal. 307; Shields 
12 Eng. & Am. R. R. Cas. (Va.) 268; v, Garrett, 12 Phila. (Penn.) 458. 
Delaware, &. Co. v. Davenport, &. RB. RB. 1 Rugg v. Hoover, 28 Minn. 404; 
Co., 46 Iowa, 406. Wehr v. Shyneeck, 55 Md. 484; Newman 

®. Brown, 27 Kan. 117. 
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So too, the method stated in the statute for the enforcement of the 
lien, and the time within which such proceedings must be com- 
menced must be strictly pursued! Indeed, as the right and the 
remedy are both given by statute, the lienor must comply strictly 
with all the requirements of the statute, both to complete and 
effectuate the right. 

SEC. 294. Persons in whose Favor a Lien may exist, — A lien upon 
a railroad for materials or labor can only arise in favor of such per- 
sons as the statute designates. In some of the States, it is extended 
to contractors, subcontractors, mechanics, laborers, and workmen, 
In the case of subcontractors, it is held that the statute giving a 
lien does not extend beyond him, and that a person furnishing 
materials for the road upon a contract with him has no lien against 
the railroad company or its property therefor? In the case of 
subcontractors, if they intend to rely upon the responsibility of the 
corporation rather than upon that of the contractor, it is generally 
made necessary for them to notify the corporation thereof, so that it 
may protect iteelf by withholding payments which may become due 
to him from time to time under the contract ; and until such notice 
is given, he has no claim upon the corporation, either by way of lien 
or otherwise, for work done or materials furnished under his contract® 
nor does his lien became complete, unless he fully complies with all 
the provisions of the statute ;* and if payments for the whole work 
have become due to the contractor and have been made by the cor- 
poration, before the work is completed, and before the subcontractor 
has given notice as required by statute, he can have no claim upon 
the corporation, either by way of lien or otherwise, for the amount 
due him from the contractor. 

Sec. 295. Mechanios, Laborers, Workmen, Servants, etc, who are, 
within these Statutes. — There is considerable conflict in the cases, 
as to who are mechanics, laborers, servants, etc., within the meaning 
of these statutes. Ina Canada case,® under a statute which provides 
that every “ mechanic, machinist, builder, miner, laborer, or other 
person doing work upon or furnishing materials to be used in the 


1 Delaware, &c. Co. v. Davenport, &. § Cairo, &c. R. R. Co. v. Couble, 85 
R. B. Co., ante ; Lounsbury ». lowa, &. III. 555. 
R. R. Co., 49 Iowa, 255; Cranston »v, 4 Cairo, &. RR. Co. v Couble, 4 
Union Trust Co., 75 Mo. 29. Brad. (Ill.) 183. 

2 Cairo, &. R. BR. Co. v. Watson, 85 6 Rowland v, Centreville, &. R. R. 
Ti. 531 ; Smith Bridge Co. ». Louisville, Co. (Iowa), 11 Am. & Eng. R. R. Cas. 47, 
&c. RB. RB. Co., 72 Lil 506. ® Arnoldi ». Gouin, 22 Grant Ch. 314. 
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construction of any building shall have a lien or charge for the price 
of the work,” it was held that an architect who designs or superin- 
tends the work comes within its provisions. “It was contended,” 
said Provuprir, V. C., “ that the act only contemplated persons who 
applied manual labor on, or furnished materials to be used in, a 
building in course of construction; that an architect did neither, 
and that the phrase other person must be construed person of the 
same character as those mentioned specifically in the section. The 
duties of an architect in preparing elevations, working-plans, specifi- 
cations, superintending the construction of the building according to 
the plans, and seeing that proper materials are used, etc., are essential 
things to be done in the construction of the work ; and the architect 
seems to me, if not comprehended under the designation of builder, 
to come under that of other person.” In New York,} New Jersey,? 
Louisiana? and Minnesota,‘ a similar doctrine, and upon the same 
grounds, was held. But in Pennsylvania, under a statute similar to 
the New York statute, it is held that an architect is a “ mechanic” 
within the meaning of the term as employed in the statute, and 
that as such he is entitled to a lien upon a building or other struct- 
ure the plans for which are drawn by hit, or the construction of 
which he superintends. “The contract in this case,” say the court, 
“ denominates the plaintiff an architect. That he was at the same 
time a mechanic is evident from the requirement not only to draw 
the plans of the work to be done, but the duty of explaining and 
directing its proper execution. This is work often done by the 
master-mechanic, and is as essential to the due construction of a 
building as is the purely mechanical part; for without it, shape, 
symmetry, and proportion would be wanting, — elements, not of 
beauty alone, but of strength and convenience, in every super- 
structure. To preserve these elements some architectural skill is 
required, but is generally exercised, in ordinary buildings, by a mere 
mechanic by occupation. This would certainly not impair his right 
to a lien as such mechanic. A mere naked architect, who may be 
such without being an operative mechanic, who draws plans in 
anticipation of buildings, usually to enable the builder to determine 
what kind he will erect, could hardly be supposed to be within the 
act which provides a lien for work ‘done for or about the erection or 


1 Stryker v. Cassidy, 76 N. Y. 50. 4 Knight o, Norris, 18 Minn, 476. 
2 Mutual Benefit Life Ins, Co. v. Row- § Bank of Pennsylvania v. Gries, 85 
land, 26 N. J. Eq. 889. Penn. St. 423 


* Mulligan v, Mulligan, 18 La. An. 20. 
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construction of the building.” But very distinguishable from this is 
the case of a party employed to devote his entire time to a building, 
and who draws the plans for every part of the work, and directs its 
execution according to such plans and specifications, This is labor 
— mechanical labor of a high order — contributing its proportionate 
value to the beauty, strength, and convenience of the edifice. Why 
is not this to be considered as meritorious as mere manual labor 
with the tools of atrade? Both are necessary to the accomplishment 
of the end in view, and both were necessary, or were deemed so to 
be in this case, to the progress of the building, and in and about its 
construction.” ! 

But in Missouri? and Kentucky ® the doctrine of the Pennsylvania 
cases is questioned, and it is held that an architect is not entitled to 
a lien for drawing plans for, or superintending the construction of 
@ building, under a statute giving a lien to a “ mechanic, workman, 
laborer,” etc., upon the ground that he is not within the defined 
classes of persons. In Montana‘ a similar rule was adopted, under 
a similar statute as to a person who was employed by a corporation 
at a monthly salary to superintend the erection of buildings and the 
working of mines, But it seems to us that the doctrine of the New 
York and Pennsylvania cases before cited expresses the better rule, 
and that the services of an architect in designing, or of a person 
superintending the construction of a building, comes clearly within 
the spirit of the statute, which, after enumerating the particular 
classes of persons for whose benefit the statute was intended, con- 
tains another sweeping and comprehensive clause, “or other person 
who performs any labor or furnishes materials for any building,” etc., 
even though he is not to be treated as a “ mechanic” 1n the ordinary 
sense of the term. 

Neither a contractor nor a subcontractor can be renitiad as 
“a laborer” under a statute giving a right of action for labor debts. 
Where a claim for a Jien is filed by a subcontractor or a person who 
had furnished materials for a building, it is a proper practice to make 


1 In Ames o. Dyer, 41 Ma, 397, it was 
held that a person who draws plane fora 
ship has no lien npon the ship therefor; 
but this is upon the ground that the stat- 
ute only gives a lien thereon to ‘‘ any ship- 
carpenter, caulker, blackamith, joiner, or 
other person who shall perform labor or 
furnish materials for or on account of any 
ship,” and does not include an architect, 


or the class of labor done by him in de- 
signing the ship. 

# Reeder v. Bensbury, 6 Mo. App. 445; 
see also Blakeley . Blakeley, 27 id. 

3 Foushce v. Grigsby, 12 Bush(Ky.), 75. 

4 Smallhouse v. Kentucky, &. Co., 2 
Mont. 448. 

$ Chicago, &. BR. R. Co, v, Sturgis, 44 
Mich. 588. 
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the contractor, as well as the owner of the building, a defeudant in 
the suit, so that the court may adjust all the equities between the 
parties. But if the contractor is a necessary party, his omission 
must be objected to by demurrer or answer ; otherwise the objection 
is waived. A mortgagee cannot, where the lienor (a subcontractor) 
has complied with the statute, object to the validity of the lien, on 
the ground that he did not present to the company a statement of 
his claim certified by the contractor to be just, after a judgment 
establishing his lien has been rendered, in proceedings to which the 
contractor and the company were parties.” 

Under statutes giving “ laborers” upon railroads, engaged in their 
construction, a right of action against the corporation, or a lien upon 
the railroad therefor, it is sometimes an important and vexed ques- 
tion, who come under that head. Webster, in his dictionary, defines 
a laborer as being “ one who labors in a toilsome occupation; a man 
who does work that requires little skill, as distinguished from an 
artisan ;” and under his definition of “labor” he includes “ intel- 
lectual exertion, mental exertion ;” so that it appears that a person 
may perform “ labor” without being a “ laborer” within the ordinary 
meaning of the term. Ina Pennsylvania case,3 this distinction was 
adopted, the court holdiug that a civil engineer was neither a “ la- 
borer nor workman” within the meaning of those terms as used’ in 
a mechanic’s lien law. “Ordinarily,” say the court, “these words 
cannot be understood as embracing the learned professions, but 
rather such as gain their livelihood by manual toil. When we speak 
of the laboring or working classes, we certainly do not intend to 
include therein persons like civil engineers, the value of whose 
services rests rather in their scientific than in their physical ability. 
We thereby intend those who are engaged, not in head, but in hand 
work, and who depend upon such hand work for their living. 
Worcester defines a laborer to be ‘one who labors; one regularly 
employed at some hard work; a workman; an operative; often 
used of one who gets a livelihood at some coarse, manual labor, as 
distinguished from an artisan or professional man.’ In like manner, 
a workman is defined as ‘one who works ;’ one employed in any 
labor, especially ‘manual labor.’” “It is true, in one sense, the 
engineer is a laborer; but so is the lawyer and doctor, the banker 


1 Carney v. La Crosse & Milwaukee 4 Pennsylvania, &. BR. RCo a 
R. R. Co., 15 Wis. 508. Leuffer, 84 Penn. St. 168. 
2 Brooks v. Railway Co., 101 U. 8. 448. 
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and corporation officer, yet no statistician has ever been known to 
include these among the laboring classes.” In New York! a con- 
sulting-engineer was held not to be a “ laborer or operative” within 
the meaning of those terms as employed in a statute giving to those 
classes special advantages for the recovery of their wages. In 
Nevada * a “foreman” or “ boss” of mining hands was held to be a 
“laborer or person performing labor,” within the mechanic’s lien law- 
But it will be observed that this doctrine does not contlict with the 
previous cases, but comes clearly within the definition given by 
Webster. In Missouri,® Montana,‘ and Kentucky,’ a person em- 
ployed to superintend the construction of a building, is held not to 
be a “laborer or workman” within the meaning of those terms as 


1 Erricson v. Brown, 88 Barb. (N. Y.) 
$40. 

4 Capron v. Stout, 11 Nev. 804. In 
New York, under the provision of § 18 of 
the act of 1848, authorizing the promotion 
of corporations for manufacturing, mining, 
mechanical, ete., pu which makes 
the stockholders “liable for all debts that 
may be due and owing to their laborers, 
servants, and apprentices for services per- 
formed for such corporation,” it is held 
that a person described as the bookkeeper 
and general manager of the company, and 
who kept an account of all the receipts and 
disbarsements of the company, and in the 
absence of the superintendent had the 
charge and control of its business, and 
was employed at a yearly salary of $1,200, 
is not a servant or a laborer, — DANFORTH, 
J., saying: “The clause in question 
creates a privileged class into which none 
but the humblest employés are admitted. 
The services referred to are menial, or 
manual, services. He who performs them 
must be of a class whose members usually 
look to the reward of a day’s labor or ser- 
vice for immediate or present support, from 
whom the company do not expect credit 
and to whom its future ability to pay is of 
no consequence, —one who is responsible 
for no independent action but who does a 
day's work or a stated job under the direc- 
tion of a superior. Gordon »v. Jennings, 
L. R. 9 Q. B. D. 45; Dean v, De Wolf, 
16 Hon (N. Y.), 186; affirmed, 82 N. Y. 
626. Blackstone speaks of stewarda, 
factors, and bailiffs as perhaps constituting 


a class of servants ; but this doubtingly, 
‘because they serve in a superior minis- 
terial capacity; ’ and in view of the declara- 
tions already made by this court as to the 
object of the statute, —Coffin o. Reynolda, 
87 N. Y. 640; Gurney », Atlantic & G. 
W. R. Co., 58 id. 367; Aiken 0. Wassan, 
24 id. 482; Stryker v. Cassidy, 76 id. 58, 
— it may be added that as such individuals 
occupy positions and are usually of such 
capacity as enables them to look out for 
themeelves, they are not within the priv- 
ilege of the statute. According to the 
rule that when two or more words of anal- 
ogous meaning are coupled together they 
are understood to be used in their cognate 
sense, express the same relationa, and give 
color and expression to each other, the 
word ‘servant’ though general must be 
limited by the more specific ones, ‘laborer’ 
and ‘apprentice,’ with which it is associ- 
ated, and be held to comprehend only per- 
sons performing the same kind of service 
that is due from the others. A general 
manager is not gjusdem generis with an 
apprentice or laborer.” Wakefield 2. 
Fargo, 90 N. Y. 213. See Sandiman ». 
Breach, 7 B. & C. 96; Rex uv. Cleworth, 
4 B. & 8. 927; Kitchen v. Shaw, 6 A. & 
E. 729; Barnard o. Pennick, 7 B. & C. 
536 ; Williams v. Golding, L. R. 1 C. P. 
69; Smith v. People, 47 N. Y. 387; 
Hovey v. Ten Brock, 8 Rob. (N. Y.) $16, 

* Blakely v. Blakely, 27 Mo. 39. 

# Smallhouse v. Kentucky, &c. Co., 2 
Mont. 443. 

§ Foushee v. Grigsby, 12 Bush (Ky), 75. 
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used in a mechanic’s lien law. Thus it will be seen that the true 
test by which to determine whether @ person is a “laborer” or 
“ workman,” so as to be entitled to the advantages of statutes giving 
liens to those classes, or special remedies against the corporation, 
where they are employed by contractors, etc, depends upon the 
circumstance whether they are. employed to perform manual labor, 
requiring but little skill, or not. 
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Sec. 296. Distinction between Duties of Carriers of Goods and of 


Passengers. — As the business of carrying passengers has been of 
rapid growth, so has the department of the law relating thereto 
been of rapid development. The first case in which damages for an 
injury to a passenger were recovered, was tried only at the close of 
the last century. In that case a passenger by a stage-coach, having 
been injured by the negligence of the carrier, brought his action for 
damages, and Lord Kenyon, in passing upon the question, said that 
where the proprietors of stage-coaches “carry passengers, they are 
bound to carry them safely and properly.” This statement of the 
duty of carriers of passengers, while it does not express their exact 


1 White v. Boulton, Peake’s Cas. 81. 
The rule relative to this class of carriers 
in this country has been held to be that a 
stage-coach proprietor is bound to furnish 
good coaches, gentle and well-broken 
horses, and a prudent and skilfal driver, 
and that a recovery may be had for an in- 


jury resulting from any fault in this re- 
spect. Ingalls v. Bills, 9 Met. (Mass.) 1; 
McKinney »v. Mill, 1 McLean (U.8.), 540; 
Bales v. Western Stage Co., 4 Iowa, 547; 
Farrish v. Reigle, 11 Gratt. (Va.) 697; 
Peck v. Neil, 3 McLean (U. 8.), 22; Me- 
Lane v. Sharp, 2 Harr. (Del.) 481. 
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duty as now held, nevertheless recognizes the distinction which 
exists between the liability of common carriers of passengers and 
common carriers of goods. Indeed, the duty in the two cases differs 
widely, and for obvious reasons. Goods are inanimate and without 
intelligence, and caunot of themselves exercise any care or caution 
with a view to their own safety, while persous can exercise such 
caution so far as their conveyance is concerned. Goods are liable to 
be stolen, broken, or destroyed if not cared for by the carrier; while 
persons are not liable to be stolen, and it is presumed will exercise 
care and caution to prevent injury to themselves as far as possible. 
The intelligence and volition of persons carried makes such a mate- 
rial difference in all possible calculations, that it precludes the car- 
rier from assuming the duties of an insurer in regard to them. If 
the law imposed any such duty upon them, the result would almost 
certainly be, either the refusal of carriers to undertake passenger 
traffic, or to raise the rates to a sum adequate to meet the relation, 
or to provide by special contract in every case precisely what their 
liability shall be. But the law has imposed no such onerous burden 
upon them! “There is a wide distinction,” says PaRKE, J.,2“ between 
contracts for the conveyance of passengers, and those for the convey- 
ance of goods. In the latter case the parties are liable at all events, 
except the goods be destroyed or damaged by the act of God or the 
King’s enemies, while in the former case they are only responsible 
to their passengers in case of express negligence.”® Their liability 
may be said not to be “a constant quantity,” but varies with the 
persons carried and the circumstances of each case, and they are 
only liable for actual or culpable negligence. 

SEc. 297. Obligation to Receive and Carry. — Common carriers of 
passengers who hold themselves out as such are bound to receive all 
who require passage, so long as they have room for them and there is 
no sufficient legal excuse for refusing® They have no right to re- 


1 Aston v. Heaven, 2 Esp. 588; Ben- 
nett v. Peninsular Steamboat Co., 6 C. B. 
775 ; Sharp v. Grey, 9 Bing. 460; Pen- 
dleton, &. R. R. Co. v. Shires, 18 Ohio 
St, 255; Feital v. Middlesex R. RB. Co., 
109 Mass. 398; Knight v. Portland, &c. 
R. R. Co., 56 Me. 284 ; Caldwell v. N. J. 
Steamboat Co., 47 N. ¥Y. 282; Munroe v, 
Leach, 7 Met. (Mass.) 274 ; Mier v. Penn. 
R. R. Co., 64 Penn. St. 225. 

2 In Croft v. Waterhouse, 11 Moore, 
138. 


3 See also per Sir James MANSFIRLD 
in Christie v. Griggs, 2 Camp. 79. 

4 Johnson o. Winona, &c. R. R. Co., 
11 Minn. 296 ; Stokes v. Saltonstall, 13 
Pet. (U. S.) 150; Brockway v. Lasala, 1 
Edw. (N. Y.) 185; Fuller vr. Naugatuck 
R. R. Co., 21 Conn. 563; Hall v. Conn. 
River R. R. Co., 18 Conn. 826; Maverick 
v. Eighth Ave, R. R. Co., 86 N. Y. 878; 
Boyce v, Anderson, 2 Pet. (U. 8.) 150. 

6 Bennett v. Dutton, 10 N. H. 481; 
Turver v. North Beach, &. R. R. Co., 84 
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fuse to carry persons because of race or color, or without good cause.} 
They may establish reasonable rules for carrying on the business, — 
thus, they may have separate cars for ladies* and separate cars for 
colored people, — and may enforce them in a reasonable manner. So 
they may run through or express trains, stopping only at such sta- 
tions as they indicate in their time-tables; and they are not bound 
to receive passengers upon their trains for stations at which the 
train is not advertised to stop. Nor are they bound to receive a 
drunken person,’ or gamblers who seek to board the train to ply 
their vocation ;5 and the same rule would doubtless apply to known 
pickpockets, sneak thieves, train robbers, etc. Neither are they 
bound to carry a person who is fleeing from justice, or one whose 
conduct is riotous or disorderly, or who is known to be a dangerous 
character, or @ maniac, or whose person or clothing is in such a 
filthy or disgusting condition as to make his presence in the car 
obnoxious to other passengers, or who is affected with a contagious 
disease, or is infested with vermin, or is intoxicated to such an ex- 
tent as to render it probable that he would be disgusting, disagree- 
able, or annoying to the passengers. But slight intoxication, such 
as would not seriously affect the conduct of the passenger, will not 
justify the company in refusing to receive and carry him.’ Neither 
are they generally bound to take a passenger when their cars are 
already full® But, if a person has purchased a ticket to go by a 
certain train, under a stipulation of the company that it will run 


Cal. 594; Saltonstall v. Stokes, 18 Pet. 

*(U. 8.) 181; Pleasant ». North Beach, &. 
R. R. Co., 34 Cal. 586; Tarbell v. Cen- 
tral Pacific R. R. Co., 34 Cal. 616; Han- 
nibal, &c. R. R. Co. v. Swift, 12 Wall. 
(U. 8.) 268. 

1 Indianapolis, &c. R. R. Co. v. Rin- 
ard, 46 Ind. 293; West Chester, &c. R. 
R. Co. v. Miles, 55 Penn. St. 209; San- 
ford v. Catawiasa, &. R. BR. Co., 2 Phila. 
(Penn.) 107; Day v. Owen, 5 Mich. 520. 

2 Peck v. N. Y. Central R. R. Co., 70 
N. Y. 587; Basa v. Chicago, &. R. R. 
Co., 86 Wis. 450; 89 id. 636 ; 42 id. 654. 

8 Britton v. Atlanta, &. R. R. Co., 88 
N. C. 536. 

4 Vinton v. Middlesex R. R. Co., 11 
Allen (Mass.), 304. 

& Thurston v. Union Pacific R. R. Co., 
4 Dill. (U. 8. C. C.) 321. In this case 
the court held that it wasa question for 


the jury whether from the passenger’s pre- 
vious course on its trains, the company 
had good reason for supposing that such 
was his purpose in a given instance. Prob- 
ably in cases of this kind a railway com- 
pany would not be justified in refusing to 
carry the passenger upon a mere suspicion 
that such was the passenger’s intent, nor 
upon the other hand, merely because the 
person had the reputation of being a gam- 
bler. It must, in order to justify its re- 
fusal to carry, be able to show good 
grounds for inferring that the person was 
not only a gambler, but also that he in- 
tended to ply his vocation on the train. 

® Walsh v. Chicago, &. R. R. Co., 42 
Wis. 23. 

7 Pittsburgh, &. R. R. Co. v. Van- 
dyne, 57 Ind. 576. 

8 Jencks v. Coleman, 2 Sum. (U. S.) 
221. 
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trains at certain times and in a certain manner, “or good for this 
day only,” they cannot excuse themselves from carrying him upon 
the ground that they have no room Nor if they have sold tickets 
to passengers good only upon a certain train, can they rely upon this 
excuse. In such cases they are bound to have room for all the pas- 
sengers to whom tickets have been sold for the trip.’ If their cars 
are full, and they continue to take more passengers than they can 
reasonably provide for, without notice to them of their inability to 
provide for them, they are under all the obligations usually due to 
such passengers.2 It bas been held that they are uot bound to 
carry a passenger whose ostensible purpose is to injure their business, 
—as, a person who is soliciting traffic for a rival line? But having 
accepted the fare of a person whom it might not be obliged to carry, 
and received him on board its train or other passenger vehicles, al- 
though ignorant at the time of the passenger’s identity, it cannot, 
if he properly demeans himself as a passenger, expel him therefrom 
upon discovering his identity. Thus, in a case in the United States 
Supreme Court,‘ the libellant. was expelled from the city of San 
Francisco by a Vigilance Committee, and was forcibly put on board 
an outgoing steamer and landed at the Mexican port of Acapulco. 
With the determination of returning to San Francisco in defiance of 
the Vigilance Committee, he got on board a steamer destined for 
that port, of which the respondent was master. After the steamer 
had put to sea, his identity and the fact of his expulsion from San 
Francisco were discovered, and the respondent, with a view of pre- 
venting him from returning to San Francisco, believing that he 
would be killed by the Vigilance Committee if he returned, put him 
on board another steamer, which again landed him at Acapulco. It 
was held that, having been permitted to go upon the respondent's 


1 Hawcroft v. Great Northern Ry. Co., 


been in the habit of coming on board the 
16 Jur, 196. 


steamboat at Providence and Newport for 


9 Evansville, &c. R. R. Co. v. Duncan, 
28 Ind. 444; Thompeon’s Carriers of Pas- 
sengers, 29, 

8 In Jencks v. Coleman, ante, the 
plaintiff was the known agent of the Tre- 
mont line of stage-coaches ; the proprie- 
tors of the steamboat Benjamin Franklin 
had, as he well knew, entered into a con- 
tract with the Citizens’ Stage-Coach Com- 
pany to carry passengers between Boston 
and Providence in connection with and to 
meet the steamboats. The plaintiff had 


the purpose of soliciting passengers for the 
Tremont line. It was held that if the 
jury should be of opinion that the above 
contract was reasonable and bond fide, and 
not entered into for the purpose of an op- 
pressive monopoly, and that the exclusion 
of the plaintiff was a reasonable regula- 
tion in order to carry this contract into 
effect, the proprietors of the steamboat 
would be justified in refusing to take the 
plaintiff on board. 

4 Pearson v. Duane, 4 Wall. (U. 8.) 605. 
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vessel without objection, and having tendered his fare and otherwise 
demeaned himself properly, the respondent could not lawfully refuse 
to carry him, and that he was entitled to recover damages; although 
it seems that the respondent might have refused to receive him on 
board the ship before it sailed. 

Davis, J., said: “If there are reasonable objections to a proposed 
passenger, the carrier is not required to take him. In this case, 
Duane could have been well refused a passage when he first came 
on board the boat, if the circumstances of his banishment would, in 
the opinion of the master, have tended to promote further difficulty 
should he be returned to a city where lawless violence was supreme. 
But this refusal should have preceded the sailing of the ship. 
After the ship had got to sea it was too late to take exceptions to 
the character of a passenger, or to his peculiar position, provided he 
violated no inflexible rule of the boat in getting on board. This 
was not done; and the defence that Duane was a ‘ stowaway, and 
therefore subject to expulsion at any time, is a mere pretence, for 
the evidence is clear that he made no attempt to secrete himself 
until advised of his intended transfer to the Sonora. Although a 
railroad or steamboat company can properly refuse to transport a 
drunken or insane man, or one whose character is bad, they cannot 
expel him after having admitted him as a passenger and received his 
fare, unless he misbehaves during the journey.! Duane conducted 
himself properly on the boat until his expulsion was determined, 
and when his fare was tendered to the purser he was entitled to the 
same rights as other passengers, The refusal to carry him was con- 
trary to law, although the reason for it was a humane one, The 
apprehended danger mitigates the act, but affords no legal justifica- 
tion for it.” Of course, a carrier may expel a passenger from its 
trains who refuses to pay his fare,? or who is guilty of any gross mis- 
conduct on the train which makes it improper to carry him; but as 
this subject will be treated in extenso in another chapter, we will not 
pursue it further here. 

Sec. 298. How and when the Relation of Passenger arises. — It is 
not always easy to determine when the relation of passenger begins, 
but it would seem from the cases that it is not necessary that a 

1 Coffin v. Brathwaite, 8 Jur. 875. It ing that he proposes to ply his vocation 
is doubtful if a carrier can refuse to trans- upon the passage. Thurston v. Union 
port « person as stated by Davis, J., sim- Pacific R. R. Co., 4 Dill. (U. 8. C.C.) 821. 


ply because his “‘ character is bad.” There % Tarbell v. Central Pacific R. R. Co., 
must be reasonable ground for apprehend- 34 Cal. 616. 


1088 RAILWAYS AS CARRIERS OF PASSENGERS. [CHAP. XVII. 


contract for the passage should have been actually made o1 the fare 
actually paid, in order to create the relation, but it 1s necessary that 
a person should be under the control of the carrier, in order to be 
entitled to his care as such, Therefore a person cannot be regarded 
as a passenger who is not upon the premises of the carrier. But it 
has been held that a person who goes into the station with the bond 
fide intention of becoming a passenger is entitled to the care and the 
rights of a passenger, at least so far as the safety of his person from 
defects in the station, platforms, ete., is concerned! But until a 
person is upon the carrier's premises, or otherwise directly under his 
control, with the bond fide intention of becoming a passenger, he is 
not entitled to the rights of such.2 Not only must there be bond 
fide intention of becoming a passenger, but also a purpose to comply 
with the rules of the company as to the payment of fare, or otherwise 
consummating the contract which entitles him to carriage. While a 
person who rides free by the permission of the company or its agents 
is a passenger, yet a person who secretes himself upon the carrier's 
vehicle with the intent of “ stealing” a passage, being there fraudu- 
lently and without the carrier’s assent, is not a passenger ; nor is one 
who openly and knowingly takes his place in the cars with the 
purpose of travelling upon a forged ticket or a pass fraudulently 
obtained* In an Illinois case,5 the true rule in such cases was 
adopted. In that case it was held that where a person fraudulently 
induces an agent of the company to disregard his duty, and permit 
him to ride free, he cannot recover for an injury sustained while so 
riding, received in consequence of the mere negligence of the com- 
pany ; in other words, that a person under such circumstances is not 
& passenger in the strict legal sense of the word. Ina Missouri case,® 


1 Gordon v. Grand Street, &. R. BR. doctrine, either upon principle or upon 


Co., 40 Barb. (N. Y.) 546. 

# Allendar v. Chicago, &c. R. R. Co., 
87 Towa, 264. 

® Todd v. Old Colony R. R. Co., 8 
Allen (Mass.), 18 ; Jacobus ». St. Paul, 
&. R. R. Co., 20 Minn. 125; Rose v. 
Des Moines Valley BR. R. Co., 89 Iowa, 
246. But it is held in New Jersey that 
where a person rides free upon a railway 
train under a contract that, in considera- 
tion of such free passage, he will assume 
all riaks of accident, he cannot recover for 
an injury resulting from an accident; and 
there seems to be no objection to this 


grounds of public policy. 

# In Chicago, &c. R. R. Co. ». Michie, 
88 Ill. 427, it was held that a railway 
company is not liable for an injury to a 
person who is riding stealth on the 
engine in violation of the rules of the com- 
pany known to him, even though with the 
permission of the engineer. The conduc- 
tor upon a train is the only train-hand 
who can bind the company by his assent 
to « person riding free. 

® Toledo, &c. R. R. Co. v. Brooks, 81 
TIL 245. 

® Brown e, Missouri, @c. R. R. Co., 64 
Mo, 536. 
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a drover obtained a pass for his wife, by fraudulently representing 
that she was the owner of part of the stock. The conductur refused 
to honor the pass, and she refusing to pay her fare, he put her off the 
train, without incivility or undue force ; and it was held that she was 
not a passenger, and that no recovery could be had for her expulsion 
from the train under those circumstances. So too, a person riding 
upon a pass issued to another person which is not trausferable, is not 
& passenger, unless the conductor knows that he is not the person 
named therein, and assents to the substitution.1 So where a person 
having a pass which contains certain conditions with which the 
passenger refuses to comply,—as, where there is an indorsement upon 
the back of it which he is required to sign, but refuses when called 
upon by the conductor, — he thereupon ceases to be a passenger, if the 
conductor so elects, and refusing to pay his fare may be ejected from 
the train? But where a person rides free at the invitation of an 
agent of the carrier, although the agent has violated his duty by 
inviting him, yet, if there is no collusion on his part with the agent 
to defraud the company, he is not deprived of his rights or remedies 
as a passenger as to injuries received through the negligence of the 
company. In all cases where the company is required by law to 


1 Toledo, &c. R. BR. Co. o. Beggs, 85 
DL 80. 

3 Elliott o. Western, &c. R. R. Co., 58 
Ga. 454. 

8 Wilton v. Middlesex R. R. Co., 107 
Mass. 108; Pittsburgh, &. R. R. Co. v. 
Caldwell, 74 Penn. St. 421 ; Washburn v. 
Nashville, &c. R. R. Co., 3 Head (Tenn.), 
688. The conductor is charged with the 
administration of the compsny’s rules 
while running the train, and his assent to 
& passenger being on the train is the assent 
of the company. Creed v. Penn. R. R. 
Co., 86 Penn. St. 189. A railroad com- 
pany owes the duty of care in respect to 
its manner of operating the train, and 
may be liable to one riding on a freight 
train without paying fare, by permission 
of the conductor of the train, for injury 
from negligence in operating the train 
even though the conductor had no anthor- 
ity to permit such person to ride. The 
obligation of » common carrier to the exer- 
cise of care exists not alone when imposed 
by contract, and a recovery for injury to 
one being transported, cansed by the 
negligence of the carrier, is not confined 


to cases of the breach of contract. Un- 
doubtedly, in the ordinary carriage of 
passengers, there is a contract, express or 
implied, involving the obligation as a mat- 
ter of contract to carry safely, and any 
negligence causing injury to the passenger 
is a breach of the contract, and gives a 
right of action upon it. But the same act 
of negligence which would coustitute a 
breach of contract obligations in the case 
of the passenger, may also be a breach of 
the duty imposed upon all passengers by 
the law, upon grounds of public policy, 
aud give a right of action in tort to one 
injured thereby, if he be not barred of a 
recovery by his own wrong. It is not, 
therefore, innportant that the plaintiff did 
not take passage as an ordinary passenger, 
or that he paid no fare, — Jacobus v. St. 
Paul & C. R. R. Co., 20 Minn. 125, — 
nor whether the plaintiff stood in the 
proper relation to the defendant of a pas- 
senger toward whom it owed the peculiar 
duty which grows out of such relation. 
Dickson, J., in Creed v. Penn. R. R. Co., 
86 Penn. St. 189; Secord v. St. Paul, &c. 
R. R. Co., 18 Fed. Rep. 221; Lucas ». 
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carry a person free,! or where he is riding free by the consent of the 
company fairly obtained, he is a passenger, and entitled to all rights 


and privileges as such.2 In the 


Milwaukee, &c. R. R. Co., 38 Wis. 41; 
Wilton v. Middlesex R. R. Co., 107 Mass. 
108 ; Gradin v. St. Paul & Duluth RR. 
Co., Minn. Sup. Ct. 1888. 

1 Austin v, Gt. Western Ry. Co., L. R. 
2 Q. B. 42, 

2 Todd v. Old Colony R. R. Co., 8 
Allen (Mass.), 18. In Philadelphia R. R. 
Co. v. Derby, 14 How. (U. 8.) 468, the 
plaintiff was riding at the invitation of the 
president. In this case the plaintiff below 
was himself the president of another rail- 
road company, and a stockholder in this, 
He was on the road of defendante by invi- 
tation of the president of the company, 
not in the usual pessenger-cars, but in a 
small locomotive-car used for the conveni- 
ence of the officers of the company, and 
paid no fare for his transportation. The 
injury to his person was caused by coming 
into collision with a locomotive and tender, 
in the charge of an agent or servant of the 
company, which was on the same track 
and moving in an opposite direction. An- 
other agent of the company, in the exer- 
cise of proper care and caution, had given 
orders to keep this track clear. The driver 
of the colliding engine acted in disobedi- 
ence and disregard of these orders, and 
thus caused the collision. The instruc- 
tions given by the court below at the in- 
stance of the plaintiff, as well as those re- 
quested by the defendants and refused by 
the court, taken together, involve but two 
distinct points, which are in substance 
a8 follows: 1. The court instructed the 
jury that if the plaintiff was lawfully on 
the road at the time of the collision, and 
the collision and consequent injury to him 
were caused by the gross negligence of one 
of the servants of the defendants, then and 
there employed on the road, he is entitled 
to recover, notwithstanding the circum- 
stances given in evidence, and relied upon 
by defendants’ counsel as forming a de- 
fence to the action, to wit : that the plain- 
tiff was a stockholder in the company, 
riding by invitation of the president, pay- 
ing no fare, and not in the usual passen- 
@er-cars, etc. 2. That the fact that the 


case of a free pass, the carrier is 


engineer having the control of the collid- 
ing locomotive was forbidden to run on 
that track at the time, and had acted in 
disobedience of such orders, was not a de- 
fence to the action, Grigr, J., said: ‘*In 
support of the objections to the first in- 
struction, it is alleged that ‘no cause of 
action can arise to any person by reason of 
the occurrence of an unintentional injury, 
while he is receiving or partaking of any of 
those acts of kindness which spring from 
mere social relations; and that as there 
was no contract between the parties, ex- 
press or implied, the law would raise no 
duty as between them for the neglect of 
which an action can be sustained.’ In 
support of these positions, the cases be- 
tween innkeeper and guest have been cited 
such as 1 Rolle’s Abridgment, 3, where it 
is said, ‘If a host invite one to supper, and 
the night being far spent he invites him to 
stay all night, and the guest be robbed, 
yet the host shall not be chargeable, be- 
cause the guest was not a traveller;’ and 
Catye’s Case, 8 Coke, 63, to the same 
effect, showing that the peculiar liability 
of an innkeeper arises from the considera- 
tion paid for his entertainment of travel- 
lers, and does not exist in the case of 
gratuitous lodging of friends or guests. 
The case of Farwell v. Boston & Worcester 
R. R. Co., 4 Met. (Mass.) 49, has also been 
cited, showing that the master is not 
liable for any injury received by one of 
his servants in consequence of the care- 
lessness of another while both are engaged 
in the same service. But we are of vpinion 
that these cases have no application to the 
present. The liability of the defendants 
below for the negligent and injurious act 
of their servant is not necessarily founded 
on any contract of privity between the 
parties, nor affected by any relation, social 
or otherwise, which they bore to each 
other. It is true, a traveller by stage- 
coach or other public conveyance who is 
injured by the negligence of the driver has 
an action against the owner, founded on 
his contract to carry him safely. But the 
maxim of respondeat superior, which by 
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under the same obligations as to care and vigilance as he is to a 
passenger for hire; and as to passengers to whom passes are given 
which are predicated upon any consideration, be cannot absolve 
himself from liability for injuries resulting from gross negligence 
by any notice to that effect printed upon the pass, as such conditions 


legal imputation makes the master liable 
for the acts of his servant, is wholly irre- 
spective of auy contract, express or im- 
plied, or any other relation between the 
injured party and the master. If one be 
lawfully on the street or highway, and 
another's servant careleasly drives a stage 
or carriage against him and injures his 
property or person, it is no answer to an 
action against the master for such injury 
either that the plaintiff was riding for 
pleasure, or that he was a stockholder in 
‘the road, or that he had not paid his toll, 
or that he was the guest of the defendant, 
or riding in carriage borrowed from him, 
or that the defendant was the friend, bene- 
factor, or brother of the plaintiff. These 
arguments, arising from the social or do- 
mestic relations of life, may in some cases 
successfully appeal to the feelings of the 
plaiutiff, but will usually have little effect 
where the defendant is a corporation, 
which is itself incapable of such relations 
or the reciprocation of such feelings. In 
this view of the case, if the plaintiff was 
lawfully on the road at the time of the col- 
lision, the court were right in instructing 
the jury that none of the antecedent cir- 
cumstances, or accidents of his situation, 
could affect his right to recover. lt is a 
fact peculiar to this case that the defend- 
ants, who are liable for the act of their 
servant coming down the road, are also 
the carriers who were conveying the plain- 
tiff up the road, and that their servants 
immediately engaged in transporting the 
plaintiff were not guilty of any negligence, 
or in fault for the collision. But we would 
not have it inferred from what has been 
said that the circumstances alleged in the 
first point would affect the case, if the 
negligence which cansed the injury had 
been committed by the agents of the com- 
pany who were in the immediate care 
of the engine and car in which the plain- 
tiff rode, and he was compelled to rely on 
these counts of bis declaration founded on 
the duty of the defendant to carry him 
von. 11. — 21 


safely, This duty does not result alone 
from the consideration paid for the service. 
lt is imposed by the law, even where the 
service is gratuitous. ‘The confidence 
induced by undertaking any service for 
another is a sufficient legal consideration 
to create a dnty in the performance of it.’ 
See Cogys v. Bernarl, and cases cited in 
1 Smith’s Ld, Cas, 956. Where there is 
any consideration for the gratuitous pas- 
sage, the person carried is a passenger ; as, 
where a person is carried free in considera- 
tion that he sends his freight over the road, 
as a drover with his cattle. New York 
Central R. R. Co. v. Lockwood, 17 Wall. 
(U. 8.) 357; Smith ». N. Y., &. R.R. Co., 
24 N. Y. 222; Pennsylvania, &. R. R. Co. 
v. Henderson, 51 Penn. St. 315; Cleveland, 
&c. R. R. Co. wv. Curran, 19 Ohio St. 1; 
Ohio, &c. R. R. Co. v. Selby, 47 Ind. 
471 ; Graham +. Pacific R. R. Co., 66 Mo. 
636; Flinn c. Philadelphia, &. R. R. Co., 
1 Houst. (Dul.) 469; Indianapolis, &«. 
R. R. Co, v, Beaver, 41 Ind, 496 ; Thomp- 
son on Curriers of Passengers, 43~45; 
Indianapolis, &c. R. R. Co. v. Horst, 93 
U. S. 291; Gillwater v. Railroad Co., 5 
Ind. 540; Perkins v. Railroad Co., 21 
N. Y. 196; Nolton v, Railroad Co., 15 id, 
444: Gt. Northern Ry. Co. v. Harrison, 
12C. B. 576. It is true, o distinction has 
been taken, in some cases, between simple 
negligence and great or gross negligence ; 
and it said that one who acts gratuitously 
is liable only for the latter, But this case 
does not call upon us to define the differ- 
ence (if it be capable of definition), as the 
verdict has found this to be a case of grous 
negligence. When carriers undertake to 
convey persons by the powerful but danger- 
ous agency of steam, public policy and 
safety require that they be held to the 
greatest possible care and diligence. And 
whether the consideration for such trans- 
portation be pecuniary or otherwise, the 
personal safety of the passengers should 
not be left to the sport of chance or the 
negligence of careless agents. Any negli- 
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are against the policy of the law.! It has been held, however, that 
when tickets or passes are purely gratuitous, the person receiving 
may by special agreement assume all risks of the journey incident 
to the mere negligence of the company.” 
Express agents travelling upon a railway train assume the risks 
incident to being carried in a more dangerous place than other 
passengers ; ® but, unless there is a provision in the contract between 
the railway company and the express company exempting thie 
former from liability for injuries resulting from the negligence of its 
servants, it is not exempted from such liability either to the messen- 
yer or to one who is temporarily occupying his place* Postal clerks 


gence, in such cases, may well deserve the 
epithet of ‘gross.’” Leamer v. New 
World, 16 How. (U. 8.) 469. 

1 In the case of drover's tickets, — Penn. 
R. R. Co. v. Henderson, 51 Penn. St. 316, 
—they are held to be predicated upon 
such a consideration that they cannot be 
crlled free tickets. So where a person is 
travelling upon the road for its advantage, 
as to look up property lost upon its trains 
or to look for baggage lost, or to introduce 
some improvement upon tlie cars, — Rail- 
road Co, v, Stevens, 95 U.S. 655, — they 
are not free passengers. 

§ Gallin v. Railway Co., L. R. 10 Q. B. 
212; Illinois Central R. R. Co. ». Reed, 37 
Ill. 484; Kinney v. Central R. R. Co., 34 
N. J. L. 518; Wells v. N. Y. Central 
kh. R. Co., 24 N. Y. 181; Indiana Central 
R. Rk. Co. « Mundy, 21 Ind. 48; Illinois 
Central R. R. Co. v. Reed, $7 Ill. 484. 

8 Penn. R. R. Co. v. Woodworth, 26 
Ohio St. 585. In Yeomans v. Contra Costa 
Steam Nav., 44 Cal. 71, the plaintiff was 
agent or messenger for Wells, Fargo, & Co., 
and was carried under a contract of the ex- 
press company with the defendant, where- 
by the defendant agreed to transport the 
freight and messenger for a fixed monthly 
compensation. The plaintiff, while on a 
car of the defendant company, was injured 
by reason of the negligence of defendant's 
servants. It was held that the plaintiff 
was a passenger and entitled to recover. 
In Blair v. Erie R. R. Co., 66 N, Y, 313, 
the plaintiff was an express agent on a 
train in the course of his business, in pur- 
suance of a contract, whereby the railroad 
company contracted to transport the freight 


of the express company for a certain con- 
sideration, and to transport the money-safes 
and messengers free of charge. The plain- 
tiff was allowed to recover. In argument 
of the case the court treated the agent esa 
passenger, carried without hire. Jn Ham- 
mond v, N. E. R. R. Co., 6 Rich. (8S. C.) 180, 
the plaintiff wasa route agent in performance 
of his duty when injured by the negligence 
of the defendant’semployés. Theconditions 
were precisely similar to those in the last 
cane. The court held the plaintiff entitled 
to recover, clearly putting it as a case of @ 
passenger, although not in terms calling 
him such. In Penn. R. R. Co. v. Hen- 
derson, 56 Penn. St. 815, the plaintiff's 
husband was a drover in charge of his 
cattle on defendant's train, he riding on a 
drover's pass, directing the conductor of 
the passenger car attached to stock train, 
to pass the bearer in charge of his stock in 
certain cars. In an exhaustive opinion 
the court held the plaintiff entitled to re- 
cover for the death occurring by the negli- 
gence of defendant’s agents. Throughout 
the whole opinion the decedent is treated 
AS B passenger ; numerous other cases are 
to the same effect. In most of these cases 
the person injured was employed on the 
train, the travel being but an incident of 
the employment. The mail clerk is not in 
any way responsible for the running of 
trains. The conductor bas no more power 
over him and no leas than over any other 
passenger on the train. He has his proper 
place on the train, but that and his regular 
travel is all that distinguishes him from 
the other paasengers. 

* Blair v. Erie R. R. Co., 66 N. ¥. 818, 
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riding upon a postal-car run over a railway, are passengers within 
the legal meaning of the term although they ride free under the mail 
contract, and passes are issued to them under the contract containing 
a condition exempting the company from liability for injuries result- 
ing from neglivence.! 

In the case first cited in the last note, the court said: “ The de- 
ceased was a postal clerk, and the defendant was a carrier of the 
mails for the government by contract. It was a part of this contract 
that the postal clerks should be carried free. In such cases the 
clerks are passengers and entitled to protection as such. The clerk 
was not travelling upon a free pass. The government officers made 
requisition for passes under the contract, and the defendant sent one 
with a condition upon the back of the pass making the recipient 
agree to waive his right to sue for injuries occasioned by the negli- 
gence of the railroad company. This was not a part of the contract 
between the government and the defendant, nor of the contract 
between the government and the deceased. There was no basis for 
such a restriction upon the carrying of the clerk.” 

This view of the law was sustained upon appeal,* — Roaer, C. J., 
saying: “The defendant owed the same degree of care to the clerks 
snd mail agents riding in the postal-car, in charge of the mails, as 
they did to passengers riding upon the train,‘ and we see no reason 
for questioning the correctness of the disposition then made of the 
question.6 The pass was a mere voucher issued for the convenience 
of the agent and the information of the employés of the defendant, 
and did not in any sense constitute a contract between the defendant 
and the person using it; and the agent’s acceptance thereof under the 
circumstances of this case did not indicate an intention to assent to 
the provisions therein contained, and even if it might be so con- 
strued, the want of a consideration for such an agreement rendered 
it nudum pactum. A promise by one party to do that which he is 
already under a legal obligation to perform, has frequently been held 
to be insufficient as a consideration to support a contract.” ® 


1 Seybolt «. New York, &c. R. R. Co., 
81 Hun (N. Y.), 100. 

2 Blair v. Erie R. R. Co. 66 N. Y. 313. 

§ Seybolt v. New York, &. R. R. Co., 
N. Y. Ct. of Appeals, 1884. 

4 Nolton vr. Western R. R.Co., 16 N. Y. 
444, and Blair v. Erie R.R. Co., 66 id. 
313; 23 Am. Rep. 55. 


§ The opinion in the case of the Penn- 
sylvania R. R. Co. v, Price, 96 Penn. St. 
256, not only does not conflict with the 
doctrine of these cases, but cites with ap- 
proval the Nolton case. 

6 Vanderbilt v. Schreyer, 91 N. Y. 
892. 
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In England the same rule prevails. Thus, in a leading case’ the 
plaintiff was a mail agent travelling in the course of his employment 
upon the defendant’s train. The mail and agents were carried free, 
under the directions of an act of Parliament. The plaintiff was 
injured by the negligence of the defendant’s servants, and it was 
held to be immaterial that he was carried under a contract with the 
government. He was a passenger carried by consent of the company, 
to whom it owed the duty of carrying safely. 

In Pennsylvania, under the statute of 1868, which provides that 
“when any person shall sustain personal injury or loss of life while 
lawfully engayed or employed in or about the roads, works, depots, 
and premises of a railroad company or in or about any train or car 
therein or thereon, of which company any such person is not an 
employé, the right of action or recovery in all such cases against 
the company shall be only such as would exist if such person were 
an employé, — provided that this section shall not apply to passen- 
gers.” It is held that mail agents come within the statute? I take 
it that the effect of this statute is to deprive the mail agent of his 
status as & passenger, and in that view the decision seems clearly 
right. An employé of the company, riding free as such, is not a 
passenger.® A person who, without knowing that it is against the 


1 Collett «. London, &c. Ry. Co., 16 
Q. B. 984. 

2 Penn. R. R. Co. v. Price, 96 Penn. St. 
256 ; reversing the judgment of the Court 
af Common Pleas in the same case, reported 
in 22 Alb. Law Jour. 391. 

3 In Hando v. London, &. Ry. Co. 
(Q. B., May 6, 1867), an action was brought 
by a wife to recover damages for the death 
of her husband. The deceased was killed 
by an accident which occurred while he 


was travelling in a carriage on the defend- - 


unts’ railway. The engine and train ran 
off the rails, an | after the accident a spring 
of the engine was found broken, the frac- 
ture being quite fresh. Unless this break- 
ing caused the engine to leave the rails, 
there was no evidence of the cause of the 
accident. The engine had been carefully 
examined before starting. At the time of 
the accident the deceased was a workman 
at gas-works which the defendants were 
empowered by act of Parliament to keep 
up for their own use, and they had works 
at Battersea and Dover. The deceased 


was in the regular employ of the defend 
ants, and it was part of his ordinary duty 
to go from one set of works to the other, 
as occasion required, about once a fort- 
night. He travelled by the defendants’ 
railway free, and received one shilling for 
his extra expenses. He was ao travelling 
on the occasion of his death. Cocksunn, 
C. J., before whoin the cause was tried, 
directed a verdict for the defendants ; and 
a rule having been obtained, pursuant to 
leave reserved, to enter it for the plaintiff, 
it was claimed that as there was no negli- 
gence shown, but the contrary, the defend- 
ants were not liable, because carriers of 
passengers did not warrant the safety of 
their passengers ; and that even if the de- 
fendants would have been liable had the 
deceased been an ordinary passenger, the 
relation of master and servant existed be- 
tween him and the defendants, and the 
injury occurred in the ordinary course of 
his duty. The court, (CocxBurn, C. J., 
Buackburn, Meuior, and Lusx, JJ.) 
were clearly of opinion that the case was 
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rules of the company for passengers to ride upon a freight train, if 
he pays his fare and is received by the conductor as a passenger, 
may be entitled to the rights of a passenger; and such also may be 
the case where, notwithstanding the rules, it is shown that passengers 
have been habitually carried upon such trains ; but where a person 
knowing the rules gets upon a freight train, even with the assent of 
the conductor, and pays no fare, he cannot be regarded as a passen- 
ger ;} nor is a trespasser upon a regular railway train a passenger 
within the meaning of the term.? 

A passenger, as we have seen, is a person who rides upon the com- 
pany’s trains, with its assent, not at the time being in its employ; 
and any evidence which shows such assent is sufficient to create the 
relation. But a person who gets aboard a train with the declared or 
deliberate purpose of not paying his fare, although he gets upon the 
train openly, or who refuses, when called upon, to pay his fare, is not 
@ passenger, or entitled to the rights or privileges of a passenger, and 
if injured no recovery can be had by him, except where the negli- 
gence producing the injury is gross or wanton® But even though a 
person is a trespasser upon the train, the employés of the company 
are not justified in forcibly expelling him therefrom while the train is 
in motion, or in using undue or brutal means for his expulsion. Thus, 
where a person jumped upon the platform of a baggage car to ride to 
a place to which the train was being backed, and the baggage-master 
ordered him off while the train was in motion, and the plaintiff 
refusing to get off because a pile of wood was so near the track as to 
make it dangerous for him to do so, whereupon the baggage-master 
kicked him off, and falling against the wood and then under the 
train, he was injured, it was held that the evidence was sufficient to 
authorize the submission of the case to the jury.‘ 

If the company permits a person to ride upon its trains without 
payment of fare, upon any consideration, — whether because of the 
profit it expects to derive from carrying his freight, or to take 
charge of freight being carried by it, or in consideration of his ren- 


not distinguishable from Morgan v. Vale 2 Highley o. Gilmer, 8 Mont, 90. 

of Neath Ry. Co., L. R. 1 Q. B. 149; Fel- 8 Highley v, Gilmer, 3 Mont. 90. 

tham v. England, 1. ©. 2 Q. B. 88; and 4 Rounds ». Del. & Lack. R. R. Co., 64 

Tunney v. Midland Ry. Co., L.R. 10, P. WN. Y¥. 129. 

$91, and discharged the rule. § Indianapolis, &. R. R. Co. 2. 
1 Houston, &. R. B. Co. v. Moore, 49 Beaver, 41 Ind. 497; Yeomans ». Contra 

Tex. 31; 30 Am. Rep. 98; Eaton ». Dela- Costa Steam Navigation Co., 44 Cal. 71; 

ware, &c. R. R. Co., 57 N. Y. 382, Ohio, &. R. R. Co. v. Selby, 47 Ind. 471; 
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dering certain services upon the train, as, supplying the passengers 
with ice-water— he becomes a passenger, and is entitled to all the 
rights and privileges of such. The payment of fare is not neces- 
sary to create the relation ; it is sufficient that a person is upon the 
train with the assent of the company, although he is to be carried 
free? Indeed, the relation is created before a person takes his place 
upon a conveyanve of the company, und if he is at the station with 
the intention of taking passage, and has purchased his ticket, he is 
from that time entitled to all the rights and privileges of a passen- 
ger® It is not necessary that a person should be on the train in order 


Cleveland, &. R.R. Co. v. Curran, 19 
Ohio St. 1; Railway Co. v. Stevens, 95 
U. 8. 655. 

t Com. v. Vt. & Mass. R. R. Co., 108 
Mass. 7. 

3 Rose v. Des Moines Valley R. R. Co., 
39 Iowa, 246. In this case it was held 
that « railroad company may be liable for 
causing the death of a person as a passen- 
ger, notwithstanding he was at the time 
riding upon a free pass, upon which was a 
stipulation signed by himself releasing the 
company from all liability for injury to 
his person or property while using the 
same, if there was negligence on the part 
of the employés of the company causing 
the death. But a person fraudulently 
travelling on a train without paying fare 
has none of the rights of a passenger ; and 
no recovery can be had of a railroad com- 
pany for a personal injury to such person 
on its train, or for his death caused by 
mere negligence. Toledo, &, R. R. Co. 
v. Brooks, 81 Ill. 2465. 

® Central R. R. Co. wv. Perry, 58 Ga. 
461 ; Allendar v. Chicago, &c. R. R. Co., 
87 lowa, 264; Gordon v. Grand St. &c. 
R. R. Co., 40 Barb. (N. Y.) 546. In 
Dobiecki v. Sharp, 88 N. Y. 208, the 
plaintiff's intestate, while standing on the 
platform waiting for a train was struck 
and killed by a passing train, the cars of 
which projected over the platform from 
three to five inches, The questions of 
negligence and contributory negligence 
were held to be for the jury. The court 
said on the latter point : ‘The claim of 
the appellant's counsel that the deceased 
was chargeable with knowledge of the 
draft of an express train while passing and 
was precluded from a recovery by not 


placing himeelf beyond the line of danger, 
is not well founded. While he had no 
tight to expose himself to danger by mak- 
ing close calculations as to the speed of 
the train by taking any unusual risks, it 
by no means follows because he was upon 
the platform at this time that he was there 
without right and was chargeable with 
contributory negligence. We think he 
had a right to be upon the platform for 
the purpose of prosecuting the journey he 
had started to take, It was erected for 
the accommodation of travellers, and they 
have a right to assume that they may be 
there without being exposed to unneces- 
sary hazard or danger. Brassell ©. New 
York Central, &. R.R Co., 84 N. Y. 
241; Weston v. New York Elevated R. R. 
Co., 78 id. 595. They are invited to come 
there, and so far as is necessary, to remain 
for the purpose of travelling in the cars. 
As a matter of course, they are bound to 
be careful and cautious in not exposing 
themselves to needless danger ; and they 
would not be free from negligence if while 
a train was passing they unnecessarily 
placed themselves in a position to be struck 
and injured by it. They must employ 
reasonable care and circumspection in their 
conduct while there, and if they fail to 
do this they have no redress if injuries 
occur. The cases cited by the defendant's 
counsel to sustain the position that the 
company is not liable under cironmstances 
like those here presented are not analo- 
goua, as will be seen by an examination of 
the same. In Rigg v, M. R. B. Co., Part 
1, 12 Jur. (N. 8.) 525, the injury was 
caused by the deceased while under a tem- 
porary infliction caused by himself. He 
was running arm in arm with a companion 
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to be regarded asa passenger. He has the right to stand or walk 
on the platforms provided at stations for the convenience of passen- 
gers while waiting for the train, or while it is stopping at a station 
for refreshments or other purposes, and can recover, as a passenger, 
against the company for an injury which he there receives, if the 
servants of the company fail to exercise due care in the discharge of 
their duties on the platforms, — as, if they throw sticks of wood 
from the train, without first ascertaining whether such action will 
endanger any passenger standing or walking there! So a person 
_ who, by mistake, gets on a passenger train other than the one he in- 
tended to take passage upon is, nevertheless, a passenger upon the 
train he is on, and the relation of passenger and carrier exists be- 
tween him and the company.? So he is a passenger if he is upon a 
conveyance under the control of the company, being conveyed to the 
station to take a train. Thus, a person who was injured while rid- 
ing to a railroad-station with intent to take passage on the train, in 
a stage run by the company to bring passengers to their trains, was 
held to be a passenger, and entitled to claim damages for negligence 
of the driver; although he had not yet bought his ticket, nor made 
any formal announcement of his purpose to do so.8 
By statute in England railway companies are bound to carry by 
certain trains children under three years of age without charge, and 
are entitled to half the fare charged for an adult in respect of all 


in a footway by the side of the railroad to 
catch the train, and caught his foot in the 
interstices between the planks of which 
the footway was made and both himself 
and his companion fell over on the rails as 
the train came in. The deceased was 
killed, and his companion saved himeelf 
with great difficulty. The platform was 
too narrow for two to walk abreast and 
the condition of the parties, who had been 
drinking freely, prevented the exercise of 
due care and caution. It was held that 
the railroad company was not negligent, 
and no recovery could be had. The ques- 
tion was different from the one now con- 
sidered, and the case cited is not in point. 
In Watkins ». Great Western Ry. Co., 37 
L. T. (N, 8.) 198, a railway porter was 
standing on a plank in broad daylight 
thrown across from parapet to parapet of a 
foot-bridge connecting the two platforms 
of a station, cleaning a Iamp, when the 
plaintiff, accompanying her daughter to a 


train, in crossing the bridge struck her 
head against the plank ond was injured, 
and it was held that the plaintiff could 
not recover. It was said by DenmAN, J., 
that the obstruction was one which the 
plaintiff could have seen if she had not 
been walking with her eyes toward the 
ground; that the accident did not hap- 
pen owing to any breach of duty on the 
part of the defendant, but solely owing to 
the unfortunate circumstance thet the 
plaintiff walked with her eyes on the 
ground instead of looking before her. The 
contributory negligence of the plaintiff 
was very obvious in the last case cited, 
and the case has no bearing upon the 
question now considered.” 

1 Jeffersonville, &. R. R. Co. v. Riley, 
89 Ind. 568. 

2 Columbus, &. R. R. Co. o. Powell, 
40 Ind. 87. 

§ Buffett v. Troy, &. R. R. Co., 40 
N. Y. 168. 
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children between three and twelve years of age. The plaintifi’s 
mother, carrying in her arms the plaintiff, a child of three years and 
two months old, took a ticket for herself by one of these trains on 
defendant's road, but did not take a ticket for the plaintiff; in the 
course of the journey an accident occurred through the negligence 
of the defendant, and the plaintiff was injured. At the time the 
mother took the ticket, the defendaut’s servants asked no questions 
as to the age of the child, and there was no intention on the part of 
the mother to defraud the company. It was held that the plaintiff 
was entitled to recover. 

But @ person who is wrongfully upon the train, — as, a person who 
refuses to pay his fare, or one who has been expelled from the train 
for non-payment of fare, but immediately gets on board again, and 
tenders his fare, —is not a passenger, and, unless the fare is accepted, 
acquires no right to be carried as such.? Nor is a person who 
is upon the train as a mere volunteer assistant to a train-hand, 
mail-agent, or express-messenger,® or a news-boy who is permitted 
by the train-hands to ride free to sell papers,* or an employé of 
the company, who is not employed upon the train, but is per- 
mitted to ride free from his home to the place of his employment.5 
But as to the last proposition, it does not seem to us that it has 
any foundation in principle as to employés who have not commented 
their work for the day, or who are returning after the services of 
the day are completed. How the mere circumstance that a person 
is in the employ of the company in a department entirely distinct 
from the operation of the train, who is permitted to ride free upon 
the train to and from his work, can deprive him of the status of 
& passenger, is not readily seen. While going to and from his 
work, the relation of servant does not exist. He is merely on his 
way to take up his position as servant, or is returning after his duty 
as servant has ceased, and there is no reason why he should not be 


1 Austin o, Gt. Western Ry. Oo., L. B. 


5 Kanaas Pacific R. R. Co. v. Salmon, 
2Q. B. 442. 


® O’Brien v. Boston, &c. R. R. Co., 15 
Gray (Mass.), 20. 

® Union Pacific R. R. Co. v. Nichols, 8 
Kan. 505. 

4 Snyder v. Hannibal, &. R.R. Co., 
60 Mo. 413; Heming v. Brooklyn City 
R. R. Co, 1 Abb. (N. Y.) N.C. 488; 
Flower v. Penn. R. R. Co., 9 Penn. St. 
229. 


11 Kan. 88 ; Ryan v. Cumberland Valley 
R. R. Co., 28 Penn. St. 884; Little 
Schuylkill Nav. Co. », Norton, 24 IIL 
465 ; Moes ». Johnson, 22 Ill. 688; Rus- 
sell &. Hudsou River R. R. Co., 17 N.Y. 
134; Gilman », Eastern R.R. Co., 10 
Allen (Mass.), 233; Tunney o. Midland 
Ry. Co., L. B.1 C. P. 291. 
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treated as a passenger as well as any other person who is riding free 
upon the train} 

SEc, 299. Duties as to Construction and Repair of ita Roadway. — 
In the construction of ita road-bed, the company 1s bownd to exercise the 
highest degree of care and vigilance, not only that tt may be originally 
made safe and secure for the passage of trains over tt during all the 
varying seasons of the year, but also that it may at all times be main- 
tained and kept in that condition’ Public policy, in view of the 
dangerous consequences likely to ensue therefrom, will permit no 
relaxation of this rule, but holds these companies to strict and active 
diligence, to see that their roadway and all their appliances are in a 
safe and proper condition. 

A railroad corporation is not an insurer against every possible 
casualty, but only against such as result in spite of the highest degree 
of reasonable vigilance. While it is bound to construct its road-bed 
and maintain it and its bridges in a safe condition for the use of its 
passengers yet it is not liable for injuries resulting from defects 


1 Fitzpatrick v. New Albany, &c. 
R. RB. Co, 7 Ind. 463; Gillenmater ». 
Madison, &. R. R. Co., 5 Ind. 840 ; Ohio, 
&c. RR. Co. v, Muhling, 30 111. 9. 

$% Hanley ». Harlem R. R. Co., Edm, 
Bel. Cas. (N. Y.) 359. 

§ Chicago, &c. R. R. Co. ». Stamps, 69 
Ill. 409 ; Gonzalez » N. Y., &c. BR. R. Co., 
39 How. Pr. (N. Y.) 407; Reed v. N. Y. 
Central R. R. Co., 56 Barb. (N. Y.) 493; 
Toledo, &c. R. R. Co, v, Apperson, 49 IL. 
480 ; Kansas, &. R. RB. Co. 0. Miller, 2 
Col. 442, 

4 Pittsburgh & Fort Wayne R. R, Co, 
e. Gilleland, 66 Penn. St. 445; In In- 
ternational, &. R. R. Co. v, Halloren, 58 
Tex. 46, 37 Am. Rep. 744, by a sudden 
and extraordinarily heavy rain-fall, about 
dark, confined to a limited locality, a por- 
tion of a railway bed was so undermined 
that it gave way under the weight of a 
train, three or four hours afterward, and 
® passenger was injured. The railway bed 
was in safe condition before the rain-fall ; 
® train had safely passed over it two hours 
before the accident ; and it had been in- 
spected between the time of the passage of 
that train and the time of the accident, 
and was apparently in safe condition. The 
defect was not visible at the time of the 
accident. The train in question was care- 


fully run at half speed at the time in ques- 
tion. It was held that no action would 
lie against the company, — Bonner, J., 
saying : “‘ The test of liability ia, not 
whether the company used such particular 
precaution as is evident after the accident 
happened might have averted it had the 
danger been known, but whetber it used 
that degree of care and prudence which 
very cautious, competent persons would 
have used under the apparent circum- 
stances of the case to prevent the accident, 
without reasonable knowledge that it was 
likely to have occurred. Bowen v. N. Y. 
C. R. R. Co, 18 N. ¥. 408. A railroad 
company ia required to so construct its 
road-bed and track as to avoid such dan- 
gers as could be reasonably foreseen by 
competent and skilful engineers, as likely 
to be occasioned from the ordinary rain- 
falls and freshets incident to the particular 
section of the country through which it is 
constructed. But it would not be guilty 
of such culpable negligence as to make it 
liable in damages if it failed to provide 
aguinst such extraordinary floods, or other 
inevitable casualties caused by some hid- 
den force of nature unknown to common 
experience, and which could not have been 
reasonably anticipated by the ordinary 
engineering skill and experience required 
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therein that no reasonable degree of care or vigilance could have de- 
tected. Thus, while it is undoubtedly bound to construct them in 
such a manner as to withstand the effects of ordinary freshets, or, 
possibly, extraordinary freshets, yet it is not responsible for not secur- 
ing them against unprecedented freshets, such as could not have been 
reasonably foreseen or guarded against.1 In the case last cited, an 


in the pradent construction of such rail- 
road. If an accident should happen from 
such cause on 8 road-bed and track which 
had been properly constructed and kept 
in good repair, when the agents and em- 
ployés in charge of the train were in the 
due exercise of that degree of caution and 
prudence necessary at all times, and when 
they did not have, from information con- 
veyed to them, or from their own personal 
observation, reasonable grounds to antici- 
pete impending danger, and consequently 
did not use such extraordinary precautions 
as might have otherwise averted it, then 
the law characterizes it as an act of God, 
or such inevitable accident as is incident 
to all human works, and, which would re- 
lieve the company from liability. Even 
under the rigid rules of the common law, 
which made common carriers insurers of 
the safe delivery of all articles committed 
to their care, such cause would have ex- 
cused them. Shearm. & Redf. on Neg. 
$ 270; Withers », North Kent Railway 
Co., 3H. & N. 969; Railroad Co. v. Reeves, 
10 Wall. (U. 8.) 176; Livezey », Philadel- 
phia, 64 Penn. St. 106; 3 Am. Rep. 578. 
The undisputed facts in this case show 
substantially, 1. That the defendant's road 
was first class, only three years old, in 
good order at the place of the accident, 
and that the ties and iron were sound and 
good. 2, That in the latter part of the 
day, and about dark of the day of the acci- 
dent, an unprecedentedly heavy rain fell 
in that locality, which was not general, 
but which caused the embankment to give 
way under the train as it passed over the 
place, and thus caused the disaster, 8. 
That the track at that place was sound 
and in good condition, as far as could be 
seen, only one hundred end twenty-five 
minutes prior to the occurrence, when the 
north-bound train passed over it, 4. That 
between that time and the occurrence of 
the accident, that section of the road em- 


bracing the place of the accident was 
inspected and found and left in good con- 
dition, and was still in good condition at 
the time the wrecked train ran on it, as 
far as could be seen ; had its usual appear- 
ance to an engineer who had been run- 
ning over it ever since the road was built, 
5. That the train and engine were in good 
condition, having been so found, on exam- 
ination, ouly one hour before the accident, 
and were properly manned. 6. That the 
accident occurred seventy minutes after 
leaving Palestine, and sixteen miles from 
that place, when the train was running at 
about half-speed, on a track which was 
apparently safe at all times for that rate. 
7. That it had reined during the day at 
Palestine, but not so hard as to make it 
necessary to give orders in reference to the 
track. The evidence, as thus disclosed by 
the record, shows that the defendant com- 
pany had used a commendable degres of 
skill, prudence, and vigilance in the con- 
struction and management of its road, and 
that the misfortune to the plaintiff was 
the result of one of those inevitable acci- 
dents of which passengers assume the risk, 
and for which the law does not hold the 
company responsible in damages.” Ellet 
v. St. Louis, &c. R. R. Co., 76 Mo. 518; 
Gillespie o. St. Louis, &c. R. R. Co., 6 Mo, 
App. 554. 

1 Withers v. No. Kent. Ry. Co., 27 
L. J. Ex. 417 ; Gillespie o. St. Louis, &e. 
R. R. Co., 6 Mo. App. 554. But see Phil- 
adelphia, &c. R. R. Co. ». Anderson, 94 
Penn. St. 361; 39 Am. Rep. 787, where it 
was held that the company was liable for 
injuries resulting to a passenger by the 
washing of the embankment of a railway 
by an extraordinary freshet, where the 
nature und formation of the surrounding 
soil was such that the washout could have 
been avoided, if proper culverts had been 
provided, as they should have been, to 
have carried off such accumulations of 
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action was brought for an injury received by the plaintiff while rid- 
ing over the defendants’ road. The case disclosed that the road-bed 
was constructed some five years prior to the accident, and ran through 
a marshy country subject to floods ; that it was constructed on a low 
embankment composed of a sandy sort of soil likely to be washed 
away by water, and that the culverts were insufficient to carry off the 
water. It was not shown, however, that the soil of the line had been 


water. So the company is liable if the 
engineer had reason to suspect that the 
track had been weakened by the storm, 
but neglected to test it. Ellet ». St. Louis, 
&c. R. R. Co., 76 Mo. 618. See also Kan- 
sas Pacitic R. R. Co. ». Miller, 2 Col. 442. 
Every railway company in the actual pos- 
session and occupation of its line of rail- 
way is responsible for the maintenance and 
preservation in a good state of repair of all 
its bridges, viaducts, and embankments, 
so that if any injuries are sustained either 
by persons travelling along a highway 
under a bridge or viaduct, or by passen- 
gere travelling along the line, from the 
ruinous and insecure state of such bridge 
or viaduct, the railway company will be 
responsible for the injury, whether it arose 
from their own neglect in not providing 
needful reparations, or from original faulty 
construction of the fabric by their engineer 
or contractor. Chester ». Holyhead Ry. 
Co., 2 Exch. 251. If @ railway embank- 
ment has been injured by some wholly 
unexpected and extraordinary flood, and 
the rails give way, and the passengers 
are injured without any neglect or de- 
fault on the part of the company, the 
company is not responsible for the in- 
jaries that may be sustained by the pas- 
sengers. Withers v. North Kent Ry. 
Co., 27 L. J. Exch. 417. But every rail- 
way company is bound to construct and 
maintain its embankments and earthworks 
in such a manner as to be capable of resist- 
ing all the violence of the weather, which 
may be expected at some time or another, 
though rarely, to occur ; and if it fuils in 
this duty it wil) be responsible in damages 
for negligence. Gt. Weat. Ry. Co. of Can- 
ada v. Fawcett, 1 Moore’s P. C. C.. (N. 8.) 
120. No person can be held chargeable for 
the consequences of a lawful act, which re- 
sults from vis major, and if in spite of the 
acts of the company the injury would have 


happened, it is not liable for the injury. 
Thus, in a recent English case, it was stated 
for the opinion of the court by an official 
referee that upon the occasion of a univer- 
sal rainfall, unprecedented in duration and 
quantity for many years in the district, 
there was imminent peril of the defendants’ 
canal bursting; and the defendants, in 
order to prevent it, raised a slnice by 
which a large quantity of water escaped 
into a neighboring brook and thence into 
a colliery, The water, having filled up 
this colliery, flowed into some collieries of 
the plaintiffs and destroyed their works. 
It was found that if relief had not been 
afforded to the canal banks at this time, 
an inundation must have very shortly en- 
sued, which would have equally destroyed 
the plaintiffs’ works and also caused far 
greater devastation to property, and proba- 
bly loss of life, throughout a very wide 
area ; that the course adopted by the de- 
fendants was prudent and proper, and the 
only effectual measure which was possible 
in the emergency. The plaintiffs claimed 
in this action, alternatively, damage for the 
defendants’ wrongful acts, or compensation 
under the Defendants’ Acts of Parliament, 
which provided for satisfaction to be made 
for injury or damage alleged to be sus- 
tained by reason of carrying into effect any 
of the provisions of that act. It was held 
that the plaintiffs’ injury was by the find- 
ing due, not to the defendants’ wrongful 
acts, nor to the effect of any of the provi- 
sions of the Defendants’ Acts of Parlia- 
ment, but to vis major, or an act of God, 
and that, as in any event the plaintiffs’ 
works would have been equally destroyed, 
the immediate damage caused by the de- 
fendants’ own act in raising the sluice was 
injuria abeque damno and irrecoverable. 
Nichols v. Marsland, L. R. 2 Ex. Div. 1; 
Q. B. Div.; Thomas v. Birmingham Canal, 
&c. Co., 48 L. T. Rep. (x. 8.) 485. 


~ 


1052 RAILWAYS AS CARRIERS OF PASSENGERS. [CHAP. XVII. 


washed away before, or that the water had ever come up to the embank- 
ment. It also appeared that, on the day upon which the accident 
occurred, an extraordinary storm, attended with very violent rain, 
had been raging for over sixteen hours, and that in consequence of 
this a stream near to the spot at which the accident occurred had 
swollen toa torrent and washed away a bridge, and passed down 
with great force upon the line. By midnight the water had worn 
away the earth under the sleepers, in some places leaving the rails 
unsupported and exposed, but it did not appear that the water had 
at any part of the line caused the evil, or that the condition of the line 
could be perceived. The train upon which the plaintiff was injured 
was the express, and upon the whole went at the ordinary rate of an 
express train, although there was some evidence that it was being 
driven at a faster rate at the time when the accident occurred, to 
make up for lost time. The train had passed over the line safely 
until the accident occurred, by reason of the undermining of the 
sleepers and the consequent giving away or settling of the rails, 
which threw the train down an embankment and seriously injured 
the plaintiff. The jury returned a verdict for the plaintiff for £1,500 
damages, which, upon hearing in Exchequer, was set aside upon the 
ground that there was no sufficient evidence of negligence on the 
part of the defendants to sustain it. BRAMWELL, B., said: “It is 
said that the construction of the line was such as to make it dan- 
gerous in a flood, and that, therefore, the defendants’ servants must 
have known that it was dangerous to drive at an express rate of 
speed. But negligence must be shown by the plaintiff. It ts not enough 
to show that an accident arose from certain extrinsic or external causes. 
Where is the evidence of negligence? Jt ts contended on the part of 
the plainieff that the company’s servants were bound to know the conse- 
quences which were likely to follow from the flood. That isnot so. They 
were bound only to know that which could be known by the exercise of 
ordinary skill and prudence ; otherwise they would be made insurers 
of the safety of the passengers. There was no engineering or other 
skilled evidence to show that water would wash away the soil of 
which the embankment was made. So far from there being any 
evidence to show that there was negligence, there was evidence to 
negative the negligence imputed. The very existence of the line for 
five years, notwithstanding that the district was subject to floods, 
tended to negative the only negligence that was set up. There was 
nothing to show that, until the accident occurred, there had been 
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anything to indicate danger, or to warn the company’s servants to 
cease running the trains. The verdict was wholly unwarranted.” » 
The track must be in a safe condition so far as human foresight can 
accomplish that result; but unless negligence in some respect con- 
tributing to an injury resulting from defects therein can be attri- 
buted to the company, it is not liable? No precise rule of diligence 
van be stated, but the company is bound to construct its roadway in 
such a manner that it may resist all action of the weather, from 
floods or whatever cause arising, that may be expected to occur, al- 
though only at long intervals; and as a necessary sequence, if ex 
traordinary or unprecedented floods have once occurred, it must 
redouble its vigilance, and place its embankments in such a condi- 


tion as to resist others of similar severity or intensity.® 


1 In Pittsburgh, Fort Wayne, &. R. R. 
Co. v. Gilleland, 56 Penn, St. 445, a simi- 
lar doctrine was held. See also, similar 
in principle, Blyth cr. Birmingham Water 
Works Co., 11 Exch. 781; Fash v. Third 
Av. R. R. Co., 1 Daly (N.Y. C. P.), 148. 

2 Toledo, &. R. R. Co. v, Apperson, 
49 Ill. 480; Reed v. N. Y. Cent. R. R. 
Co., 56 Barb. (N. Y.) 493; Gonzales v. 
N. Y. Cent. R. R. Co., 39 How. Pr. (N.Y.) 
407. 

3 Great Western R. R. Co. of Canada 
v. Faweett, 1 Moore's P. C. C. (N. 8.) 101. 
Absolute perfection is neither expected nor 
required in the track or appliances of a 
railway, but such # degree of condition 
and repair as is consistent with the nature 
of the business, and the risks involved, 
must be observed. When a railroad is 
first constructed it cannot be expected that 
its road-bed will be as solid or secure as it 
will become after having been subjected to 
the washings of storms and the repeated 
additions of gravel and stones constantly 
tone to supply the defects thus from time 
to time disclosed. 80, too, defects may be 
disclosed by the action of unusual storms 
which could not, in the frst instance, have 
heen anticipated; and if in such cases, 
the company has, in the first instance, 
made such reasonable provisions for resist- 
ing the action of such storms as are usual) 
or known in that section of the country, 
as the nature of the country and the situ- 
ation of the road demanded to ensure the 
safety of travel over it, it cannot be 
made responsible for an injury resulting 


from e defect created by an extraordinary 
storm. International R. R. Co. v. Hal- 
loran, ante. But such a storm having once 
occurred and disclosed the weak points in 
the road, the duty is then imposed upon 
the compeny of providing against similar 
consequences from a similar cause, al- 
though such a cause may not arise again 
for many years, or, possibly, ever. If, 
however, the company has not in the first 
instance adopted such precautions for 
carrying off the water of ordinary storms 
as reasonable prudence required should be 
made because of the nature of the country, 
it cannot screen itself from liability be- 
cause the injury in fact resulted from an 
unusual or even unprecedented storm. 
Philadelphia, &c. R. R. Co. v. Anderson, 
94 Penn. St. 351. In this case the loca- 
tion of the road and the nature of the sur- 
rounding country was such as to require 
that provision should be made for carry- 
ing off the water of such storms as were 
known to occur in that vicinity, but the 
defendants neglected to make any pro- 
vision therefor, and the court held that 
they were guilty of negligence, although 
the defect in the road resulted from an 
extraordinary storm. But in a later case 
the court held that, where the road had 
been constructed with culverts sufficient for 
carrying off the water arising from known 
or usual storms, the company could not 
be held responsible for injuries to a school- 
house resulting from the insufficiency of 
such culverts to carry off the water of an 
unusual or extraordinary storm. Balti- 
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Corporations are bound to the same degree of care in the conduct 
of their business, and are subject to the same rules of liability for 
wrongful acts committed by them in the line of their duty, as indi- , 
viduals are, and being liable for the tortious or wrongful acts of 
their servants or agents, it follows as a natural and legitimate result 
that they are liable for the manner in which their duties are dis- 
charged, or, in other words, for the negligence of their officers, agents, 
or servants in the discharge of their duties, in whatever department 
they are employed. The question of liability for acta claimed to be 
negligent must depend largely upon the powers and purposes of the 
corporation, the agencies employed in the conduct of its business, 
and the consequences of any remissness in the discharge of the du- 
ties conferred upon its agents! The rule is that a degree of care 
must be observed commensurate with the character of the agencees 
employed, and the risk to others from their. improper or negligent 
employment. 

Thus, while a railroad company is bound to exercise the highest 
deeree of care in the selection of its machinery, cars, and other 
appliances, and in the construction of its road-bed, and in keeping 
the same in repair, yet it is not liable for the result of an accident 
which could not have been prevented by the exercise of such care. 
In other words, when an injury results from causes that the exercise 
of the highest degree of reasonable care could not have prevented, it is 
not liable, as such injuries are the result of inevitable accident.® 


more, &a R. R. Co. v. Sulphur Springs, 
&c. School District, 96 Penn. St. 65. The 
roadway and bridges must be and con- 
stantly kept in good running order. Rock. 
well v. Morrison & Davis, 20 Penn St. 171; 
Withers v. Railway Co., 3H. & N. 969; 
Tyrrell v. Kastern R. R, Co., 112 Mass. 
546 ; Michaels v. N. Y. Central R. R, Co., 
80 N. Y. 564; Rockwell v. Third Av. R. R. 
Co., 53 N. Y. 625. As to bridges, Toledo, 
&c. R. R. Co. v. Conroy, 68 Ill. 560. 

1 Philadelphia, &. R. R. Co. v. Derby, 
14 How. (U. 8.) 468. 

2 Wood’s Law of Master and Servant, 
688, 788. 

® Kansas Pacific R. R. Co. ©. Miller, 
2 Cal. 442; Hegeman v. Western R. R. 
Co., 18 N. Y. 9. The rule laid down by 
MansFizLp, C. J., in Christie v. Griggs, 
2 Camp. 79, that a carrier of passengers 
is bound to provide for their safety “as 


far as human care and foresight will go," 
has been considerably modified in the Eng- 
lish courts, — Readhead v. Midland Ry. 
Co., L. R. 4 Q. B. 879, —at least in its 
application, and the rule of reasonable 
care in view of the circumstances and the 
mode of conveyance adopted. And in this 
country, while many of our courts adhere 
to the rule, so far as the mode of express- 
ing it is concerned, — Indianapolis, &c. 
R. R, Co. v. Horst, 98 U. 8. 291; New 
Jersey, &c. R. K. Co. ». Kennard, 21 Penn. 
St. 203 ; Meier v. Penn. R. R. Co., 64 Penn. 
St. 225; Philadelphia, &. R.R. Co. o, 
Derby, 14 How. (U. 8.) 468; Laing ». 
Calder, 8 Penn. St. 479; Taylor ». Grand 
Trunk R. R. Co., 48 N. H. 304, — yet prac- 
tically they have kept pace with the Eng- 
lish courts and held such carriers up to 
the rule of reasonadle diligence. But the 
standard of reasonable care adopted by 
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SEc. 300. Care required in relation to Engines, Cars, eto. — The 
same degree of care is required of the company in the selection of 
engines, cars, and other appliances for the prosecution of the busi- 
ness as is required in the case of its roadway.) It is not exonerated 
from liability for injuries resulting from defects in its vehicles, be- 
cause it purchased them from competent manufacturers, but is re- 
sponsible for defects therein resulting from the negligence of the 
manufacturers, precisely the same as it would be if it manufactured 
them itself? It is not responsible for all defects therein, but only 
for such as could have been ascertained by the exercise of the high- 
est degree of vigilance or, in other words, for defects which could 
have been detected by a reasonable degree of care or skill, either in 
the course of manufacture or afterward. It may assume, under such 
circumstances, that its appliances are in good condition, ¢f they ap- 
pear to be so upon such inspection and the application of such tests 
as are reasonable, usual, and practicable In New York a differ- 
ent rule of liability was at one time held, and the company was held 


our courts generally requires a higher de- 
gree of care than seems to be requiréd in 
England. That is, they require more than 
such care as an ordinarily prudent man 
would exercise, if the business was his own; 
such reasonable care as a prudent man 
would exercise in view of the nature of 
the business, and the consequences to life 
and limb likely to ensue if there is any 
relaxation in proper vigilance as to the 
general conduct, or the appliances of the 
business. As the agencies employed are 
of the most dangerous character, this rale 
demands the highest degree of care which 
can reasonably be exercised to secure the 
safety of passengers, without reference to 
the pecuniary ability of the carrier, short 
of making him ap absolute insurer of the 
passenger's nafety. This is what consti- 
tutes reasonab/e care, and seems to be the 
actual doctrine of our cases, however it is 
expressed. Thus, while a railway company 
is not responsible for an injury resulting 
from a latent defect in its bridges, rails, cars, 
engines, or other appliances, which has not 
been discovered by the application of the 
most approved tests, — Hegeman v. Weat- 
ern R. R. Co., 13 N. Y. 9; Ingalls v. Bills, 
9 Met. (Muss.) 1; Meier » Penn. R. R. 
Co., 64 Penn. St. 225, —yet it is liable 
for an injury resulting from a latent defect 


in any of these appliances, when it has not 
tested them by the proper tests, or taken 
any proper measures to ascertain whether 
or not they were defective, if by the appli- 
cation of any known test the defect might 
have been discovered. Hegeman v. West- 
ern R, R. Co., anée. In the one case there 
has been an exercise of reasonable care, in 
the other there has not been. 

1 Readhead v. Midland R. R. Co., L. 
R. 2 Q. B. 412; Burns v. Cork, &. R. R, 
Co., 18 I. R. C. L. 648 ; Grote v. Chester, 
&. R. R. Co., 2 Exch. 261. 

2 Burns v. Cork, &c. R. R. Co., ante. 

8 Stokes v. Eastern Counties R. R. Co., 
2¥. & F. 691 ; Manser v. Eastern Coun- 
ties R. R. Co., 81 L. T. (N. 8.) 585. 

4 Readhead v. Midland R. KR. Co., L. 
R. 4 Q. B. 879. In this case the court 
held that the contract made between the 
company and # passenger is, to take due 
care to carry him safely, and is not a war- 
ranty that the carriage in which he travels 
shall be in all respects perfect for such 
purpose ; that is to say, free from all de- 
fects likely to cause peril, although the 
defects were auch that no skill or foresight 
could have detected their existence. 

6 Grand Rapids, &. R. R. Co. », 
Huntley, 88 Mich. 687. 
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to be bound at its peril to provide safe cars, and to be responsible for 
injuries resulting from defects therein, irrespective of the question 
of negligence! But the doctrine of these cases has been overruled, 
and the doctrine stated supra now prevails in that State? The rule 


1 Alden v. N. Y. Cent. R. R. Co., 26 
N. Y. 102; Hegeman v. Western R. R. 
Co., 13 N. ¥. 9. 

3 Carroll v. Staten Island R. R. Co., 
58 N. Y. 126; Caldwell v. N. J. Steam- 
boat Co., 47 id. 200. In Hegeman v. 
Western R. R. Co., 18 N. Y. 9, where a 
passenger was injured by the breaking of 
an axle of a railway car in consequence of 
latent defects which could not be dis- 
covered by the most vigilant external ex- 
amination, but which could have been 
discovered in the process of manufacture 
by the application of known tests, it was 
held that, although the car was purchased 
from a skilled manufacturer the company 
was liable. In this case, GARDINER, C. J., 
said: “‘It has been said that every way- 
farer must take the risks incident to the 
mode of travel he adopts ; but these risks 
are only those which cannot be avoided by 
the carrier of passengers by the utmost de- 
gree of care and skill in the preparation and 
management of the means of conveyance. 
The carrier, in the language of other 
judges, is bound to use all precautions, as 
far as human care and foresight will go, 
for the safety of his passengers. In the 
application of these principles, it is obvi- 
ous that the same precautions will not ex- 
onerate the carrier of passengers from re- 
sponsibility in every mode of travel. The 
foresight and preparation that would suf- 
fice to eatisfy the rule in one species of 
navigation or conveyance, would not an- 
awer in another; and the external exami- 
nation which, in connection with the repu- 
tation of the builder of a stage-coach, 
would and ought to satisfy the scruples of 
the most cautious person as to the safety 
and security of a vehicle designed to ran 
from six to eight miles the hour, would 
not satisfy any reasonable man as to the 
sufficiency of another, intended to sustain a 
far greater weight, and to be propelled by 
steam thirty, forty, or fifty miles in the 
same time. The charge of the learned 
judge at the trial assumes and proceeds up- 
on this distinction throughout; and in 


that part of it where he gives the measure 
of the responsibility of the defendant, in 
the strongest terms against him and in 
favor of the plaintiff, he says that ‘al- 
though the defendant purchased his axles 
and cars of extensive and skilful manu- 
facturera, who, in the exercise of their 
skill, knew of no test and used no test 
to discover latent defects in axles, yet if 
there were any tests known to others, and 
which should have been known and em- 
ployed by the manufacturers, as men pro- 
fessing skill in their particular business, 
although the same may not have been used 
by some others engaged in the same busi- 
ness, defendant was guilty of negligence in 
not using this test, provided the injury oc- 
curred to the plaintiff by reason of a defect 
which, by such teat might have been dis- 
covered.’ The substance of the 

was, that although the defect was latent, 
and could not be discovered by the most 
vigilant external examination, yet if it 
could be ascertained by a known teat, 
applied either by the manufacturer or 
the defendant, the latter was responsible. 
In these instructions there was no error. 
Ingalls v. Bills, 9 Met. (Mass.) 1, cited by 
the defendant's counsel, was the case of 
8 stage-coach, in which the injury was 
occasioned by the breaking of the axle. 
The fracture was internal, and surrounded 
by sound iron one-quarter of an inch thick. 
The court held that where the accident 
arises from a hidden and internal defect, 
and which could not be guarded against 
by the exercise of a sound judgment and 
the most vigilant oversight, then the pro- 
prietor was not liable for the injury. I 
concur in that decision, in the particular 
case presented ; but the learned judge did 
not intimate ‘that a sound judgment and 
the most vigilant oversight’ would be evi- 
denced by the adoption of the same meth- 
ods of examination in the case of a stage- 
coach and a car for the express train of a 
railroad. The mode of construction, the 
purposes to be subserved, and above all, 
the probable consequences of a hidden de- 
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in reference to the degree of vigilance to be observed was well ex- 
pressed in an English case, previously cited. 

This case contains such an excellent and generally accurate state- 
ment of the degree of vigilance required from a railway company in 


fect, in the two cases are altogether differ- 
eut. It might as plausibly be urged that 
a chain for agricultural purposes and the 
cable of a ship of the line should be sub- 
jected to the same tests, because both were 
chains and each manufactured of the same 
material. Keeping the distinction indi- 
cated in view, the charge was sufficiently 
favorable to the defendant. Two questions 
were presented for the consideration of the 
jury : first, Was there a test known to and 
used by others, and which should have 
been known to a skilfal manufacturer, by 
which the concealed defect in the axle of 
the car could have been detected ! and if 
so, then secondly, Was the injury to the 
plaintiff the consequence of that imper- 
fection? There was evidence tending to 
establish these facts which the jury have 
found ; and the question returns, Can the 
defendant, who neither applied the test nor 
caused it to be applied by the manufacturer, 
insist that this accident ‘could not have 
been avoided by the utmost degree of care 
and skill in the preparation of the means 
of conveyance,’ or ‘that they used all 
precautions, as far as human care and fore- 
‘sight would go, for the safety of the 
plaintiff as one of their passengers’? It 
seems to me that there can be but one an- 
swer to the question. It was said that 
carriers of passengers are not insurers. 
This is true. That they were not required 
to becoine smelters of iron or manufactur- 
ers of cars, in the prosecution of their 
business. This also must be conceded. 
What the law does require is that they shall 
furnish sufficient car to secure the safety 
of their passengers, by the exercive of the 
‘utmost care and skill in its preparation.’ 
They may construct it themselves, or 
avail themselves of the services of others ; 
but in either case they engage that all that 
well-directed skill can do has heen done 
for the accomplishment of this object. A 
good reputation on the part of the builder 
is very well in itself but ought not to be 
accepted by the public, or the law, as a 
substitute for a good vehicle. What is 
VOL. 11, — 22 


demanded, and what is undertaken by the 
corporation, is not merely that the manu- 
facturer had the requisite capacity, but 
that it was skilfully exercised in the par- 
ticular instance. If to this extent they 
are not respousible, there is no security 
for individuals or the public. It is per- 
fectly understood that latent defects may 
exist, undiscoverable by the most vigilant 
examination when the fabric is completed, 
from which the most serious accidents 
may occur. It is also well known, as 
the evidence in this suit tended to prove 
and the jury have found, that a simple 
test — that of bending the iron after the 
axle was formed, and before it was con- 
nected with the wheel — existed by which 
it could be detected. This should have 
been known and applied by men ‘ profess- 
ing skill in that particular business.’ It 
was not known, or, if known, was not 
applied by these manufacturers. It was 
not used by the defendant, nor did they 
inquire whether it had been used by the 
builders. They relied upon an external 
examipatiou, which they were bound to 
know would not, however faithfully prose- 
cuted, guard their passengers against the 
danger arising from concealed defects in 
the iron of the axles, or in the manufac- 
ture of them. For this omission of duty, 
or want of skill, the learned judge held, and 
1 think correctly, that they were liable.” 
In a later case in New York, Alden v. 
N. Y. Central R. R. Co., 26 N. Y. 102, it 
was held that the company was liable al- 
though the defect could not be discovered 
by any practicable tests; but this is now 
repudiated in that State. McPadden »v, 
N. Y. Central R. R. Co., 44 N. Y. 478. 

1 Manser v. Eastern Counties Ry. Co., 
6H. & N. 899. See Oliver vo. N.Y. & 
Erie R. R. Co., 1 Edm. Sel. Cas. (N. Y.) 
589, where an injury arose from a defective 
wheel which had been cracked, but the 
crack not discovered, and the prostration 
of a defectively constructed bridge, and 
the court held that the defendant was 


guilty of negligence. 
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reference to its cars, machinery, and appliances, that we give the 
main portion of it here. It was a case in which an action was 
brought by the plaintiff to recover damages for injuries sustained by 
him while travelling on the defendant's railway, as he alleged, from 
the negligence of the company. It arose from an imperfect weld in 
the formation of a wheel,—in this case the driving-wheel. It 
appears in this case that driving-wheels are usually formed in the 
first instance with a thickness of about two and one-fourth inches. 
They are allowed to run some time, and then ground down or re- 
turned for the purpose of making them again smooth; and this 
operation is performed about three times. Ultimately, the thickness 
of the wheel is reduced from about two and one-half or two and 
one-fourth inches to about one and one-fourth. If it happens to be 
below one and one-fourth it is considered worn out, and should 
not be continued in use. About three times a wheel may be re 
turned; or it may be re-turned only twice, but with three different 
thicknesses. Before it is used the first time it should be hammered 
all round and all over to test its soundness, and to ascertain, as far 
as it is possible to ascertain, if it be perfect, whether it will ring, 


and is sound in every part.? 


1 Carriers should exercise the care and 
prudence of avery cautious person. Tay- 
lor v. Grand Trunk R. R. Co., 48 N. H. 
804 ; Seymour v. Chicago, &c, R. R. Co., 
8 Biss. (U. S. C. C.) 43; Union Pacific 
R. R. Co, v. Hand, 7 Kan. 380; Bowen 
v. N. ¥. Central R. R. Co, 18 N. Y. 
408 ; Philadelphia, &. R. R. Co. », 
Derby, 14 How (U. S.) 486; Brown v. 
N. Y. Central R. R. Co., 34 N. Y. 404; 
Virginia, &. R. R. Co. v. Sanger, 15 
Gratt. (Va.) 230, They are not required 
to go beyond the usual known tests, which 
have been demonstrated by the best expe- 
rience to be generally sufficient to detect 
defects in the carriages, rails, &. ; and if 
such tests are fairly applied, it would be 
impossible to say that they have been neg- 
ligent or remiss in their duty. If a rail 
is apparently without flaw, and in re- 
sponse to the usual tests employed to as- 
certain whether it is sound or not, still 
appears to be so, it would be exceedingly 
unjust to hold the company responsible 
for an injury resulting from ite breaking, 
because it was in fact unsound. This 
would impose upon carriers the duty of 


This wheel had been so tried before it 


employing unknown and most extraordi- 
nary measures to ascertain whether their 
rails were sound or not, and would impose 
such hazards upon railway companies that 
they could not afford to prosecute their 
business. . Therefore the better rule seems 
to be that, if the company has exhausted 
the best usual known methods and tests 
in ascertaining whether its roadway, raila, 
carriages, etc., are in a sound and safe con- 
dition, and continues this diligence or 
vigilance at reasonable periods during their 
use, it has done all that can reasonably be 
required of it. Stokes v. Eastern Coun- 
ties Ry. Co., 2 F. & F. 691; Peoria, &c. 
R. RB. Co. v. Thompson, 56 Il. 138; Hege- 
man v. Western R. R. Co., 18 N. Y. 9; 
Beers v. Housatonic, &. R. R. Co., 19 
Conn. 666. The statement of the rule of 
diligence frequently met with in the cases, 
that the utmost care and vigilance is re- 
quired, is inaccurate, and is never applied. 
It is intended simply to mean that the ut- 
most '' practicable care and diligenca must 
be used, consistent with the mode of trans- 
portation.” Meier v. Pennsylvania R. R. 
Co., 64 Penn. St. 225; Fuller v. Talbot 
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was used. It had run many thousands of miles, and had been re- 
duced one-fourth or one-half an inch of its thickness, But although 
the wheel had been tested by the universal hammering in the first 
instance, it had not been subjected to that test after it had been 
reduced in thickness by wear. The wheel was defective, it gave 
way, and hence the accident. The cause was tried in London before 
the Lord Chief Baron, when the jury returned a verdict for the 
plaintiff, for £2,000 damages. 

CHANNELL, B., said: “ His lordship, after stating the nature of the 
action, said: ‘With respect to the law there can be no doubt that in 
point of law the defendants are bound to provide carriages and other 
appliances which shall present every reasonable prospect of safety. 
They are bound to guard against every source of danger that they can 
Soresee. . . . They are not liable for any cause of danger that cannot 
be foreseen by the exercise of reasonable care and caution in prepar- 
ing for the journey ; and if, therefore, the entire cause of accident was 
this defective weld, which was not known, and could not, by any reason- 
able skill, care,or prudence, be discovered, then the defendants are enti- 
tled to your verdict.’ The law in that respect was laid down as 
favorably to the company as the company had a right to expect. 
That was his lordship’s observation at the commencement of the sum- 
ming up; at the end of the summing up, in substance, that direction 
is repeated, his lordship saying, it is important that every attention 
should be paid to the machinery, ‘in order that the lives of the 
passengers may be placed in as much safety as possible.’ He goes 
on to say: ‘The company, however, are not bound to do that which 18 
impossible ; they are not bound to sce that which is invisible, but they 
are bound to take every precaution. It is entirely, gentlemen, for 


23 Ill. 357; Pittsburgh, &c. R. R. Co. ». 
Thompeon, 56 Ill. 188. 

1 The company is not an insurer, but 
is only liable for negligence in respect to 
the condition of its road-bed, cars, and 
other appliances. McPadden v. N. Y. &. 
R. R. Co., 44. N. Y. 478; Keith o. Pink- 
ham, 48 Me. 501; Ingalls v. Bills, 9 Met. 
(Mase.) 1; Sawyer v. Hannibal, &. R. R. 
Co., 37 Mo. 240; Maury v. Talmage, 2 
McLean (U. 8.), 157; Sullivan v. Phila- 
delphia, &. R. R. Co., 30 Penn. St. 284; 
Meier v. Penn. R. R. Co., 64 id. 225 ; Me- 
Clary v. Sioux City, &. R. R. Co., 3 
Neb. 45; Fairchild v. California Stage 
Co., 18 Cal. 599 ; Burns v. Cork, &c. Ry. 


Co.,18 Ir, C. L. 548; Ford v. London, &c. 
Ry. Co, 2 F. & F. 730; Pym o. Great 
Northern Ry. Co., 2 F. & F. 619; Read- 
head v. Midland Ry. Co, L. R. 2Q. B. 
412; Ingalls v. Bills, 9 Met. (Mass.) 1 ; 
Crofts v. Waterhouse, 8 Bing. 319. There . 
is a plain distinction between the liabili- 
ties of carriers of goods and of jassen- 
gers. In Aston v. Heaven, 2 Esp. 583, 
which was the case of an injury to a pas- 
senger, Eyre, C. J., after carefully point- 
ing out the law as to the liability of car- 
riers of goods to make good all losses ex- 
cept those happening from the act of God 
or the king’s enemies, and the reason for 
it, says: ‘I am of opinion the cases of 
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you to decide whether in your judgment they have done everything 
which their situation in providing conveniences for passengers re- 


losses of goods by carriers and the present 
are totally unlike.” Again, ‘‘ There is no 
such rule in the case of the carriage of 
persons. This action stands on the ground 
of negligence alone.” In Christie ». 
Griggs, 2 Camp. 79, Sir James MaNsFIRLD 
says: “There is a difference between a 
contract to carry gonds and a contract to 
carry passengers. For the goods the car- 
rier was liable at all events. But he did 
not warrant the safety of the passengers. 
His undertaking as to them went no fur- 
ther than this, that as far «as human care 
and foresight could go, he would provide 
Sor their safe conveyance.” In Crofts ». 
Waterhouse, anée, the observations attrib- 
utable to Bxst, C. J., clearly show that 
he did not think there was any warranty 
on the part of the carrier of passengers ; 
and PARK, J., in the same case, says: ‘‘ A 
carrier of goods is liable at all events. « 
A carrier of passengers is only liable for 
negligence.” In Grote v. Chester, &. Ry. 
Co., 2 Exch. 251, where the accident arose 
from the breaking down of one of the 
bridges of the railway, the case turned on 
what would or would not be negligence 
for which the company were avswera- 
ble. Park, B., said: ‘It seems to me 
the company would still be liable for 
the accident unless he (the engineer) also 
used due and reasonable care and em- 
ployed proper materials in the work.” 
But there is nothing in the report to indi- 
cate that the court supposed there was any 
warranty of the safety of the bridge. In 
Ford v. London, &c. Ry. Co., 2 F. & F. 
780, the plaintiff was injured by the ten- 
der of the train being thrown off the line, 
and one of the causes was alleged to be the 
defective tire of one of the wheels of the 
tender. Erux, C. J., in his direction told 
the jury: ‘‘The action is grounded on 
negligence. Negligence is not to be de- 
fined, because it involves some inquiry as 
to the degree of care required, and that is 
the degree which the jury think is reason- 
able to be required from the parties, con- 
sidering all the circumstances. The rail- 
way company is bound to take reasonable 
care to use the best precautions in known 
practical use for securing the safety of their 


gers.” There the defect was in the 
tire of a wheel of the tender of the train 
by which the plaintiff travelled. And no 
suggestion that a warranty of its sound- 
ness existed was made in the case. In 
Stokes v. Eastern Counties Ry. Co., 2 
F. & F. 691, an accident happened in con- 
sequence of the breaking of the tire of the 
rear wheel of the engine. The tire broke 
from a latent flaw in the welding. The 
trial lasted six days ; and the qnestions 
mainly were, whether the flaw was not 
visible, and whether by the exercise of 
care it might not have been detected. 
The Lord Chief Justice commences a full 
direction to the jury by saying, 2 F. & F. 
698: ‘‘ The question is, whether the break- 
ing of the tire resulted from any negli- 
gence in the defendants, or their servants, 
for which they are responsible.” The la- 
tent defect in the tire was admitted to be 
the cause of the accident ; but the jury 
haviug found, in answer to specific ques- 
tions, that there was no evidence that the 
tire was negligently welded, and that the 
defect had not become visible, and having 
in other respects negatived negligence, "the 
verdict was entered for the defendants. 
Undoubtedly the carrier of goods by sea, 
like the carrier of goods by land, is bound 
to carry safely, and is responsible for all 
losses, however caused, whether by the 
unsea worthiness of the ship or otherwise ; 
and it does not appear to be material to 
inquire, when he is subject to this large 
obligation, whether he is also subject to a 
less one. In the case of Lyon v. Mells, 5 
East, 428, it was stated by the court that 
the carrier of goods is bound to have a 
seaworthy ship, but this only as part of 
his general liability. It was admitted in 
that case by the attorneys for both parties 
that the liability of the carrier in all its 
breadth is merely a liability for all losses, 
however happening, except by the act of 
God and the king's enemies. In Burns v. 
Cork, &c. Ry. Co., 18 Ir. Rep. C. L. (1. 8.) 
548, the court said that the averments in 
the defendant’s plea were all consistent with 
gross and culpable negligence, and on that 
ground gave judgment for the plaintiff. 
The judgment, however, plainly shows 
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quired of them, and whether there was any deficiency, or whether 
they entirely and perfectly discharged that duty. If they entirely 
performed it, I think they are entitled to your verdict. If they did 
not, if there was anything that might reasonably be required of 
them under the circumstances which in your judgment they did not 
perform, I think they would be liable, and it would be entirely for 
you to say what damages the plaintiff would be entitled to in the 
event of your thinking him entitled to your verdict.’ Now, it is 
impossible, I think, that the rule could be laid down more correctly 
than it was, both at the commencement and the conclusion of his 
lordship’s summing-up. But there were particular passages in the 
course of the summing-up which were excepted to. This passage 
was excepted to. Mr. Bramwell, an engineer, had been called on 
the part of the plaintiff, and in the course of his cross-examination 
he said: ‘I know of no mode of discovering the defect ; if the tire 
be struck, that may or may not detect it.’ Now, it is quite clear, 
looking at the cross-examination of Mr. Bramwell, and of all the 
other witnesses, what was meant to be stated was this: there was 
no test that was absolutely fixed, —no test that, in every instance, 
would turn out to be sure and successful; but it cannot be con- 
tended a test ought not to be adopted, if it is a useful one and may 
reasonably be expected to bring about the result, because it is not 
absolutely fixed. Now, the particular remark that was objected to 
was this: ‘In all probability, if this tire had undergone the process, 
not merely of ringing it with a hammer to see whether it was sound, 
but of hammering it all round and all over, the defect would have 
been discovered,! because there can be no doubt in regard to a bell 


that the court did not mean to declare 
that there is an absolute undertaking that 
the vehicle shall be free from defects. The 
language is, ‘free from defects s0 far as 
human care and foresight can provide, 
and perfectly roadworthy.” The court re- 
fer with approbation to the language of 
Sir JAMEs MANSFIELD and ALDERSON, J., 
which shows that they were disposed to 
adopt the views of those learned judges, 
and to place the liability, not on a war- 
ranty, bat on the obligation to exercise 
care and foresight. 

1 The test adopted in this case is the 
one usually employed hy railway com- 
panies, and seeps to be the best which is 
known ; and that being so, if applied in a 


given case there would seem to be no 
ground for holding the company charge- 
able with negligence, and the same mle 
applies as to all other recognized tests for 
discovering other defects. There is no 
question but that a railway company is re- 
quired to use reasonable care in ull such 
matters, and the question as to whether 
it has been guilty of negligence in any 
of these respects is for the jury. Hegeman 
v. Western R. R. Co., 18 N. Y. 9; Balti. 
more, &. R. R. Co. ©. Wightman, 29 
Gratt. (Va.) 431; McElroy v. Nashua, &. 
R. R. Co., 4 Cush. (Masa.) 400; Virginia, 
&c. R. R. Co. v. Sanger, 15 Gratt. (Va.) 
280. In Stokes v. Eastern Counties Ry. 
Co., 2 F. & F. 691, 693, 694, Chief Justice 
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which is now silent (but which we heard for some time as if the 
whole material of the clock at Westminster were perfect), it was 
cracked, but continued to strike, and nobody was aware of it. 
Somebody observed, on a rainy day, when the bell was struck and 
the water trickled down, it had a tremulous motion on each side, 
and the vibrations were not perfectly equal. The man called some- 
body to watch it, and then they discovered that the bell was cracked. 
So that there can be no doubt that merely going to a tire and strik- 
ing it with a hammer will not tell you.’ That is the substance of 
my lord’s observation. It was an observation founded on expe- 
rience, —that the test of the hammer upon the tire would enable 
you to see whether the tire would ring where it was cracked in one 
part. But what was contended for on the part of the plaintiff was, 
the tire should have been hammered all over; and there was a body 


of evidence and an important witness to that point. 


Cock surN thus expressed himself: ‘‘ You 
are entitled to expect at the hands of a 
railway company all that skill, care, and 
prudence can do to protect the public 
against danger and accidents, but you 
must carry that principle into application 
as reasonable men... . If you are of 
opinion that the flaw or crack had become 
visible prior to the accident; that upon 
careful examination — not with the aid of 
scientific authorities and scientific instru- 
nents, but on an ordinary, reasonably 
proper and careful examination, such aa 
all feel ought to be made before the en- 
gines are used on which the safety of a 
whole train might depend—this flaw 
might have been discovered ; and that 
either the examination did not take place, 
or if it did, and the flaw was discovered, 
hut the man, with careless disregard of his 
own safety and of others whose lives and 
limbs might be involved, treated all this 
with supine and reckless indifference, then 
undoubtedly there is negligence estab- 
lished, for which the company areand ought 
to be responsible.” In Ford v, London, 
&c. Ry. Co., 2 F. & F. 782, Chief Justice 
Erxg, in summing up the case to the jury, 
said: “The action is grounded on neg- 
ligence. The railway company is bound 
to take reasonable care, to use the best pres 
cautions in known practical use for securing 
the safety and convenience of the passen- 


There was 


gers.” See also Pym v. Great Northern 
Ry. Co., 2 F. & F. 621, per Chief Justice 
Cocxsury, to the same effect. In Ingalls 
v. Bills, 9 Met. (Mass.) 1, 15, HUBBARD, 
J., says: ‘Carriers of passengers for 
hire are bound to use the utmost care and 
diligence in the providing of safe, suffi- 
cient, and suitable coaches, harnesses, 
horses, and coachmen, in order to prevent 
those injuries which human care and fore- 
sight can guard against; and if an acci- 
dent happens from a defect in the coach 
which might have been discovered and 
remedied upon the most careful and thor- 
ough examination of it, such accident must 
be ascribed to negligence, for which the 
owner is liable in case of injury to a pas- 
senger happening by reason of such acci- 
dent. On the other hand, where the 
accident arises from a hidden and internal 
defect, which a careful and thorough ex- 
amination would not disclose and which 
could not be guarded against by the exer- 
cise of a sound judgment and the most 
vigilant oversight, then the proprietor is 
not liable for the injury, but the mis- 
fortune must be borne by the sufferer, as 
one of that class of injuries for which the 
law can afford no redress in the form of a 
pecuniary recompense.” This extract from 
the judgment of Hunsarp, J., was adopted 
by the court in Readhead v. Midland Ry. 
Co., a8 accurate, 
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abundant evidence to show, when the tire had been re-turned, as it 
is called, if it had been hammered all over, in all probability this 
defect would have been discovered. 

“It appears that there is nothing in my lord’s observations that 
can warrant any objection on the score of misdirection, ... A wit- 
ness had said, ‘it should have been hammered all round.’ My 
lord goes on to explain what is meant by that: ‘What he means 
by that, I suppose, is, that they should not merely strike it with a 
hammer to see whether it would ring, which, no doubt, a cracked 
piece of metal would, but they should have hammered it all round 
to ascertain; and certainly, as the iron becomes less and less, no 
doubt that is a sort of care which should be taken, because by the 
hammering you may stumble upon some particular spot that is de- 
fective. One of the witnesses for the defendants told us to-day 
that there was a thickness as of a piece of paper —a thickness over 
the imperfection in the weld, and if you came to hammer there, 
there is no doubt, I think, that you would discover that.’ Now, my 
lord certainly expresses his own opinion; if the weld had been 
reduced to this thinness, as appeared from one of the defendants’ 
witnesses, inehis judgment, if it had been hammered all over, the 
defect would have been discovered. Though my lord expresses 
that opinion, he does not withdraw it from the consideration of the 
jury, but he goes on to say: ‘ You must judge for yourselves.! I 


1 The question as to whether the com- 26 Ga. 250; Webb v. Portland, &. R. R, 


pany has been guilty of negligence or not, 
is for the jury in all cases where there is 
any conflict of evidence. Metropolitan 
Ry. Co. v. Jackson, L. R. 3 App. Cas. 193; 
Freemouth v. London, &, Ry. Co., 10 
C. B. w. 8. 89; Gagg v. Vetter, 41 Ind. 228; 
Hawley v. Northern Central R. R. Co., 17 
Hun (N. Y.), 115; Ernst ». Hudson River 
R.R. Co., 85 N. Y. 9; Casey v. N.Y. 
Central, -&c. R. R. Co,, 78 N. Y. 518; 
Kansas Central R. R. Co, v. Fitzsimmona, 
22 Kan. 686; Central Branch Union Pacific 
R. R. Co. v. Hatham, 22 id. 41; Houston, 
&c. R. R. Co. v. Miller, 51 Tex, 270; Ab- 
bett ». Chicago, &c. R. R. Co., 30 Minn. 
482; Simmons v. New Bedford, &c. R. R. 
Co., 97 Mass. 861; French v. Taunton 
Branch R. R. Co., 116 Mass. 587; Craig 
ov. N. Y., &. R.R. Co., 118 Mass. 431; 
Tyrell v. Eastern R. R. Co., 111 Masa. 
646; Cohen v. Eureka, &. R. R. Co., 14 
Ney. 876 ; Macon, &c. R. B. Co, v. Winn, 


Co., 57 Me. 117; Memphis, &c. R. R. Co, 
v. Whitfield, 44 Miss. 466; Baltimore, &c, 
R. R. Co. v. State, 29 Md. 420; Kennayde 
v. Pacific R. R. Co., 45 Mo. 255; Huyett 
v. Philadelphia, &c. R. R. Co., 23 Penn, 
St. 378; Key v. Penn. R. R. Co., 65 id. 
269; Lehigh Valley R. R. Co. v. Hall, 61 
id. 861; Detroit, &«. R.R. Co. o Van 
Steinberg, 17 Mich. 99; Indianapolis, &, 
R. R. Co. v, Evans, 88 Ill. 68; Baltimore, 
&c. R. R. Co. vo. Boteler, 38 Md. 568; 
McNamara v. North Pacific R. R. Co., 50 
Cal. 581; Catawissa R. R. Co. v. Arm- 
strong, 52 Penn. St. 782; Johnson v. West 
Chester, &c, R. R. Co., 70 Penn. St. 357. 
But where the facts are admitted, or not 
disputed, the question is for the court. 
Goldstein v. Chicago, &. R. R. Co., 46 
Wis. 404; Sioux City, &. R. R. Co. o, 
Staut, 17 Wall (U. S,) 667; Penn. R. BR. 
Co. v. Rathget, 32 Ohio St. 66; Cleveland, 
&e. R. RB. Co, v. Crawford, 24 Ohio St. 
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have no doubt gentlemen, that if not all of you, a great many of you, 
must have the means of judging upon that subject quite as well as 
any of the witnesses, and probably much more than myself.’ That was 
an opinion certainly given by my lord as to a point that arose in the 
course of the evidence, — an opinion in which few would disagree ; 
but whether it be right or wrong is not the question we have to de- 
termine. The matter was not submitted to the jury as a matter of 
law; it was not decisive of the evidence; but the question was left 
to the jury that they might exercise fully and freely their judgment 
upon the subject. Now, the only other passage that was objected 
to was a passage to this effect: ‘I cannot help saying, in passing, 
that it appears to me, before an old tire is ever sent to be re-turned, 
and put in use for the purposes of a leading wheel, it ought really to 


631; Lewis v. Baltimore, &&. R. R. Co., 38 
Md. 588; Chicago, &. R. R. Co, v. Clark, 
11 Ill App. 104; Payne ». Reese, 100 
Penn, St. 801. If during the progress of 
the trial, it appears, from the undisputed 
evidence, that the plaintiff himself has 
been guilty of some act or omission ma- 
terially contributing to the injury, the 
court will generally direct a verdict for the 
defendant. Gonzales v. New York, &c. 
R. R. Co., 88 N. Y. 440; Donaldson ». 
Milwaukee, &. R. R. Co., 21 Minn. 293; 
Penn. R. R. Co. v. Weber, 76 Penn. St. 
157; Penn. R. R. Co. v. Ogier, 85 id. 60; 
Philadelphia, &. R. R. Co. ». Hassard, 75 
id. 367; Central R. R. Co. v. State, 29 Md. 
420; Baltimore, &. R. R. Co. v. Shipley, 
$1 Md. 868; McMahon v. Baltimore, &. 
k. R. Co., 89 Md. 438; Baltimore, &c. 
R. R. Co. v. Fitzpatrick, 35 Md. 32; Lewis 
v. Baltimore, &c. R. R. Co., 88 Md. 588; 
Carlin v, Chicago, &c. R. R. Co., 87 Lowa, 
316; Fleming v. Western Pacific R. R. Co., 
49 Cal. 253; Sioux City, &. R. R. Co. », 
Staut, 17 Wall. (U. S.) 657. There are 
matters connected with the operation of 
railways eo intimately blended with human 
experience that the courts will take judi- 
cial notice of them, —as, the power and 
speed with which they are operated, and 
the danger involved in certain acts relating 
thereto; consequently, if by the undisputed 
facts, the plaintiff is shown to have done, 
or omitted todo, certain acts which human 
experience teaches are negligent, and which 
must essentially have contributed to the 
injury, it will either direct a verdict for 


the defendant or order a nonsnit. Penn. 
R. R. Co, 0. Rathgeb, 32 Ohio Bt. 66; 
Chaffee v. Boston, &. R. R. Co., 104 
Mass. 108; Snow v. Housatonic BR. R. Co., 
8 Allen (Mass.), 441; Allyn v. Boston, 
&c. R. R. Co., 105 Mass. 77; Lake Shorr, 
&. R. R. Co. v. Miller, 25 Mich. 274; 
Cleveland, &c. R. R. Co. v. Crawford, 24 
Chio St. 631; Thurber v. Harlem, &c. 
R, R. Co., 60 N. Y. 826; Deville v. South- 
ern Pacific R. R. Co., 5 Cal. 388; Wyatt v. 
Gt. Western Ry. Co., 6 B. & 8. 709; Chi- 
cago, &. R. R. Co. v. Duney, 26 Ill. 255; 
Steele ». Central R. R. Co., 43 Iowa, 109; 
Berry v. Central RR. Co., 40 id. 564; 
O'Mara v. Del. & Hud. Canal Co., 18 Hun 
(N. Y.), 192; Central, & R. R. Co. o. 
Dixon, 42 Ga $27; Harvey v. Eastern 
R. R. Co., 116 Mass. 269; Richmond, &c. 
R. R. Co. ». Morris, $1 Gratt. (Va.) 200; 
Penn. R.R. Co. v. Aspell, 23 Penn. St. 


“147; Ginnon v. N. Y., &. R.R. Co, 8 


Robt. (N. Y.) 25; Ohio, &. R. R. Co. ¢. 
Schiebe, 44 Ill, 460; Knight v. Pontchar- 
train R. R. Co., 23 La. An. 462; Galves- 
ton, &. R. R Co. v, Gierse, 51 Tex. 189; 
Nelson v. Atlantic, &c. R. R. Co., 68 Me. 
593; Lucas v. New Bedford, &. R. R. Co., 6 
Gray (Mass.), 64; Salomon v. Central Park, 
&. R. R. Co., 1 Sweeney (N. Y.), 208; 
Qninn v. Il. Central R. R. Co., 51 Th 
495; Bancroft v. Boston, &c. R. BR. Co., 97 
Mass. 275; Beers v. Honsatonic R. R. Co., 
19 Conn. 566; Frost # Gd. Trunk R. R. 
Co,, 10 Allen (Mass.), 887; Baltimore, 
&e. RR. Co. o. Wilkinson, 80 Md, 224; 
Chicago, &. R, R. Co, v. Milla, 91 Ll. 39, 
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be hammered all over ; because there may be (and this is an illustra- 
tion of it) a wheel that has performed thousands of miles with per- 
fect safety, which has apparently got the best character that a wheel 
can have, but it turns out to have been ground down until you came 
to within, according to the case of the defendants, a surface not 
thicker than paper, that separated you from an imperfect weld. 
You are quite as well able to judge asI am, If that were accu- 
rately tested by hammering over every part of it, you would say 
whether that would not certainly be discovered. If there was noth- 
ing but the thickness of a piece of paper to separate it, it might not 
be visible to the eye, but it must be ascertainable by a hammer, 
which would certainly give a different sound when you came to that 
spot.’ Again my lord expresses an opinion in which I entirely 
concur, and it appears to me to have been correct upon the evidence. 
But my lord did not express his opinion at all to the contrary, or 
fetter the jury; the question was left fully and freely to them to 
exercise their own judgment upon. It appears to me there is no 
ground whatever for saying there was any misdirection of which 
the defendants have a right to complain, and it really was hardly 
insisted on that there was no evidence to go to the jury; it is 
enough to say, the evidence of Mr. Bramwell, the evidence of Sir 
C. Fox, the evidence of Mr. Braithwaite, and the evidence of Mr. 
May, formed a strong case on the part of the plaintiff to go to the 
jury, which my lord could not have refused to leave to them. I 
am clearly of opinion that, had he done so, the plaintiff would have 
had good ground for excepting that the evidence had not been sub- 
mitted to the jury as it ought to have been. Then, as to the case of 
the verdict being against the weight of evidence, no doubt there was 
@ strong body of evidence on the part of the defendants. No doubt 


v, Gladman, 15 Wall. (U. S.) 401; Schier- 
hold v. North Beach, &. R. R. Co,, 40 
Cal. 447; Sleeper v. Sandacon, 52 N. H. 
224; Eckert v. L. J. R. R. Co., 43 N. Y. 
602; Filer v. N. Y. Central R. BR. Co., 49 
N. Y. 47; Mayo v, Boston, &. R.R 
Co., 106 Mass. 271 ; State v. Manchester, 
&. R. R. Co., 52 N. H. 568; Wilton ». 


1 The court defines the rules or standard 
of care which should be observed, and the 
jury are to say whether according to such 
standard the defendant has been guilty of 
negligence. Baltimore, &. R. R. Co. ». 
State, 36 Md. 866; Detroit, &. R. R. 
Co. v. Steinberg, 17 Mich. 118; Metro- 
politan Ry. Co. v. Jackson, L. R. 2C, P. D. 


125; Memphis, &. R. R. Co. v. Whitfield, 
44 Misa. 466. In Brennan vp, Fair Haven, 
&c. RR. Co., 45 Conn. 284, the court 
refused to revise the finding of negligence, 
as a fact, by the court below. O'Flaherty 
v. Union R. BR. Co., 45 Mo. 70; R. R. Co. 


Middlesex R. R. Co., 107 Mass. 608; 
Criasey v. Hestonville R. R, Co., 75 Penn. 
St. 88; Pittsburgh, &., R. R. Co. v. Cald- 
well, 74 id. 421; East Saginaw, &. R. RB 
Co. v. Bohn, 27 Mich. 608. 
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many witnesses were called, witnesses of experience and respectabil- 
ity, and one would not necessarily be dissatisfied if the jury had 
found upon the evidence a verdict for the defendants. On the other 
hand, there was strong and positive evidence on the part of the 
plaintiff. I cannot say the jury have come to a wrong conclusion. 
I am not called on to say I should have found the same verdict my- 
self! can see no ground for expressing any judicial dissatisfaction 


1 If there is any evidence of negligence 
which would support a verdict against the 
defendant, the question will not be with- 
drawn from the jury. In Filer v. N. Y. 
Central, &. R. R. Co., 49 N. Y. 50, 
ALLEN, J., said; ‘‘ Ordinarily the question 
of negligence is one of mixed law and fact, 
and it is the duty of the court to submit 


the same to the jury with proper instruc- ° 


tions as to the law. What is proper care is 
sometimes a question of law, when there is 
no controversy as to the facts, but where 
there is evidence tending to prove negli- 
gence on the part of the defendant, and 
the question arises whether the plaintiff has 
by his own fault contributed to the injury, 
it is ordinarily for the jury. Ifthe evidence 
is of such a character that a verdict for the 
plaintiff would be clearly against evidence, 
the question is one of law and should be de- 
cided by the court.” This rule is concise 
and accurate. It is not enough that there 
is some evidence of negligence upon the 
part of the defendant, if it is so slight that 
a verdict predicated upon it ought not to 
stand ; but upon the other hand, if it is of 
such a character that a verdict predicated 
upon it would be sustained, it should be 
permitted to go to the jury. Baulec v. 
N. Y. Central R. R. Co., 59 N. Y. 336; 
Tuomey v. Ry. Co., 3 C. B. N. 8, 146; 
Colton v. Ward, 8 C. B. N. 8. 568; Me- 
Mahon v. Lennard, 6 H. L. Cas. 970; 
Avery v. Bowden, 6 E. & B. 973. That 
negligence is a mixed question of law and 
fact, see Trow v. Vt. Central R. R. Co., 24 
Vt. 487; Karle v. Kansas City, &c. R. R. 
Co., 55 Mo. 476; North Penn. R. R. Co., 
v. Robinson, 44 Penn. St. 175; Wright v. 
Malden, &. R. R. Co., 4 Allen (Mass.), 
283; Greenleaf. Dubuque, &. R. R. Co. 
33 Iowa, 52; Fernandes y. Sacramento City 
R. R. Co., 52 Cal. 45; Cleveland, &c. 
R. R. Co. v. Terry, 8 Ohio St. 470; John- 
son v. Winona, &c. R. R. Co., 11 Minn. 


298; Bannon v. Baltimore, &c. R. R. Co., 
24 Md. 108; Baltimore, &. R. R. Co. v. 
Breinig, 25 id. 878; Greenleaf v, Ill. Cen- 
tral R. R. Co., 29 Iowa, 14. Negligence 
is a matter of fact, to be proved by evi- 
dence ; it is not to be inferred by force of 
a legal presumption. Bundy v. Hyde, 50 
N. H. 116; State v. Hodge, 50 id. 510; 
Gray v. Jackson, 51 id. 9; Bickford ». 
Dane, 58 id. 185. A mere scintilla of evi- 
dence is not sufficient to sustain the burden 
of proof. Before the evidence is left to the 
jury, there may be in every case a pre- 
liminary question for the presiding judge, 
not whether there is literally no evidence, 
but whether there is any upon which a 
jury can properly find a verdict for the 
party producing it, upon whom the burden 
of proof is imposed. Cotton v. Wood, 8 
C. B. (s. 8.) 568; R. R. Co. ». Goodman, 
62 Penn. 329; Bachelder v. Heagan, 18 
Me. 32; Tourtellot v. Rosebrook, 11 Met. 
(Mass.) 460; Losee ». Buchanan, 51 N. Y. 
476; McCully . Clarke, 40 Penn. 399; 
Chicago v. Major, 18 Ill. 349; Hammack 2, 
White, 11 C. B. (N. 8.) 588; Holmes ». 
Mather, L. R. 10 Ex. 261; Ellis. Ry. Co., 
L. B.9C. P. 651; Burton v. R. R. Co, 4 
Harr. (Del.) 252, Judges are not required 
to submit a case to the jury merely because 
some evidence has been introduced by the 
party having the burden of proof, unless 
the evidence is of such a character that it 
would warrant the jury to proceed in 
finding a verdict in favor of the party in- 
troducing such evidence. Ryderv. Womb- 
well, L. R. 4 Ex. 89. Before the evidence 
is left to the jury, there is or may be in 
every case a preliminary question for the 
judge, not whether there is literally no 
evidence, but whether there is any upon 
which a jury can properly proceed to find 
8 verdict for the party producing it, upon 
whom the burden of proof is imposed. 
CLIFFORD, J., in Commissioners, &c. ©. 
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with the verdict of the jury. I would refer to one witness as a 
witness of very considerable importance —Sir Charles Fox — who 
gave evidence having a most material bearing upon the case. He 
was engaged largely in the manufacture of wheels of all descriptions, 
and he was asked whether he adopted any process to test the tire. 
He was asked,‘Do you hammer it?’ and he says: ‘The process 
upon which I have manufactured all my wheels has been this, to let 
all the different parts of the work be done by piecework, so that if a 
man found a defective bar he did not get paid for bending. If a 
man had to bend a defective bar, or bend a good bar, and bent it im- 
properly, we did not pay for them, so that every man was looking 
back through the whole process of the manufacture up to the last ; 
and then we have a gentleman to whom we pay 3007. a year to ex- 
amine every wheel.’ So that this gentleman kept a person in his 
employ at a considerable salary for no other purpose than to test 
wheels when they were made. He says they are tapped with a 
hammer, and when he is asked how tires are tested, he says no de- 


fect would be passed over with the hammer. 


Clark, 94 U. 8. 278; Giblin v. McMullen, 
L. R. 2 P. C. App. 317, 385; Improve- 
ment Co. v. Munson, 14 Wall. (U.S.) 442; 
Pleasants v. Fant, 22 id. 120; Parks v. 
Ross, 11 How. (U. 8.) 373; Merchants’ 
Bank v. State Bank, 10 Wall. (U. 8.) 687; 
Hickman v. Jones, 9 id. 201. Wherea 
person seeks to charge a railway company 
with negligence in not seasonably remov- 
ing a car which incumbered a highway 
crossing, and in consequence of which an 
accident occurred to the plaintiff, an in- 
struction by the court that if the jury 
should find that the servants of the com- 
pany honestly believed they could not 
move the car without help, and that they 
exercised ordinary care and prudence in 
that judgment, they are not guilty, is 
sufficiently favorable to the defendants, 
and furnishes no ground of exception. 
Paine v. Grand Trunk R. B. Co., 58 N. H. 
611. In an action against a railroad com- 
peny for injury to a horse caused by its 
foot being caught between the rail and the 
planking at a street-crossing, the evidence 
was conflicting, It was proved by plain- 
tiff upon the trial that the plank was so 
placed that there was a space of a little 
more than three and one-quarter inches 


No witness pretended 


between the plank and the rail, which 
space was for the passage of the flange of 
the car-wheels ; and the evidence of the 
plaintiff showed that two and one-quarter 
inches was all which was required for that 
purpose, and hence the space was one inch 
wider than it should have been ; and this 
caused the horse's hoof to get into the open 
space and to be caught by the toe-calk 
under the rail. It also appeared from 
plaintiff’s evidence that the plank was 
from one-quarter to three-eighths of an 
inch higher than the top of the rail. The 
court at trial nonsuited plaintiff on the 
ground that there was no evidence of negli- 
gence on the part of defendant in construct- 
ing the crossing. It was held error. The 
case is within the rule that it is a matter 
of right in the plaintiff to have the issue 
of negligence submitted to the jury when 
it depends upon conflicting evidence or on 
inferences to be drawn from circumstances 
in regard to which there is reason fora 
difference of opinion among intelligent 
men. Wolfkiel v. Sixth Ave. R. R. Co., 
88 N. Y. 49; Weber v. N. Y. Central, &. 
R. R. Co., 58 id. 461; Hart ». Hudson 
River R. R. Co., 80 id. 622; Payne v. Troy 
& Boston R. R. Co., 83 N. Y. 572. 
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to say it was an absolute and positive test, but there is no excuse for 
not adopting it, if it can be reasonably expected to produce a satis- 
factory result. This was the universal process adopted by this 
gentleman at a considerable cost and expense. He is asked this 
question: ‘Have you found any returned to you after being passed 
by you as complete?’ ‘We guaranteed all the wheels we made for 
twelve months, and having turned out 20,000 wheels for several 
years, I think the whole amount of our guarantee has been twenty- 
four’ Now, the wheel in question had been reduced a considerable 
size; it was reduced to a small thinness; it was blocked and re- 
turned, and if this process had been adopted, not to hammer any 
one part to see whether it would ring, but to hammer it all over, as 
was the universal practice on the part of Sir Charles Fox, a practice 
carried out at a considerable expense, it was for the jury to say 
whether the defect might not have been discovered. I repudiate the 
notion altogether that a process ought not to be adopted, because of 
necessity you would not arrive at a positive test. It seems to me 
there is no ground for saying the verdict is against the weight of 
evidence, and that a new trial should be granted. Therefore, having 
at my lord’s request gone carefully through the evidence, I repeat 
the opinion I was prepared to give when the rule was moved, ee 
the verdict ought to stand.” 2 


1 Pottook, C. B., in the same case, 
said: ‘‘I entirely agree with the rest of 


turning to the evidence, certainly it ap- 
peared there was abundant material for 


the court on the subject of refusing the 
rule why there should not be o new trial. 
When Mr. Bovill moved this rule, he 
certainly took a very strong view of the 
vase on the part of the defendants. It ap- 
peared to me it was desirable that the 
matter should be looked into with very 
great care, in order that no mistake might 
be made. I am very much obliged to my 
learned brothers who have taken the 
trouble of going through the short-hand 
writer's notes which Mr. Bovill furnished 
us with. A very strong statement made 
by Mr. Bovill, I own rather startled me. 
I certainly did not recognize in his state- 
ment of the matter anything like what 
I remember to have been said in the course 
of the trial. According to his statement, 
certainly, at one time, there was no evi- 
dence whatever to support the view that 
had been presented to the jury, as he said, 
under the authority of the Bench. On 


the remark that was presented to the jury 
by me, but which was left entirely to them, 
not at al] pressing my opinion upon them, 
but stating, it appeared to me that any 
person conversant with machinery, and 
the ordinary business connected with such 
matters, would probably be far better able 
to judge than I was of the point. There 
was much other important matter upon 
which the jury might have decided, and 
very likely did decide, the case ; but as 
far as this point was concerned, the ques- 
tion was this: about the nature of the 
accident there was no doubt whatever ; it 
arose from an imperfect weld in the forma- 
tion of a wheel, — that was the driving- 
wheel, A driving-wheel is formed in the 
first instance with a thickness of 24 inches; 
it is allowed to run some time, and is then 
ground down, or re-turned, for the purpose 
of making it again smooth, and this opera- 
tion is performed abeut three times ; ulti. 


sec. 800.] CARE REQUIRED IN RELATION TO APPLIANCES. 1069 


The rules stated in this case seem to us to be accurate, particularly 
when coupled with another rule, that the mere fact that the vehicle 


mately the thickness of the wheel is re- 
duced from 2} or 23 to 1}; if it happens 
to be below 1} they consider it ia worm 
out, and do not continue it in the service. 
About three times is the number of times 
that a wheel may be re-turned, or twice it 
may be re-turned, so that it is put into use 
with three different thicknesses. Now, 
the first time, before it is used at all, it is 
hamwmered all over. I cannot understand 
the expression, but the expression in the 
evidence was, ‘hammered all round;’ 
which I apprehend to be testing with the 
hammer, not merely whether it will ring, 
but whether it is sound in every part. 
Now, if it be worth while to do that when 
the wheel is first in its state of newness, 
in order to test it by applying the hammer 
to every part of it, to see whether it be 
sound or not, it surely. must be worth. 
while, every time you take away from it a 
quarter or half an inch of its thickness, 
in order to prepare it fora fresh journey. 
That was the question the jury had to de- 
cide ; and I agree with my learned brothers 
that the law was laid down correctly, and 
as favorably for the defendants as it could 
be. The question then would be, — Did 
they use any reasonable precaution in order 
to discover whether the wheel in its last con- 
dition was fit for service? Why, it ap- 
peared to be perfectly clear upon the evi- 
dence that, though they had tested the 
wheel by the universal hammering in the 
first instance of applying it to the purposes 
of a locomotive, it had never been sub- 
jected to it since; and an imperfect weld, 
which may be imperceptible to the ham- 
mer when the wheel is 24 inches thick, 
may be quite perceptible when the wheel 
is reduced to 14. Therefore it was a ques- 
tion for the jury. There was evidence 
that they actually applied the test when 
the wheel was new; there was evidence 
that they had not applied it when the 
wheel was turned the first time, and when 
it was turned the second time; and I think 
it is no answer in fact or law to say that 
the test is not decisive. It might have 
escaped the discovery notwithstanding 
the test had been applied, because at the 
time of the accident all parties were per- 


fectly agreed that it was an imperfect 
weld, which gradually came to the surface 
at the time of the accident. The witnesses 
for the plaintiff said, in their judgment it 
was apparent that the thinness of paper 
had been worn through. By the evidence 
of the witnesses for the defendants, the 
thickness was no more than the thickness 
of a bit of paper;, and the question 
is whether, if it had been hammered, it 
would not have disclosed by the sound, 
immediately, that there was some imper- 
fection below, and that it was not sound. 
Under these circumstances I perfectly con- 
cur in the opinion expressed by my learned 
brothers, that there should be no rule in 
this case.” H nv. Western R. R. 
Co., 18 N. Y. 9; Ingalls o. Bills, 9 Met. 
(Mass.) 1; Scott v. Ohio, &. R. R. Co., 
18 Leg. Int. (Penn.) 386; Meir v. Penn. 
R. R. Co., 64 Penn. St. 225. In Robin- 
son v, N. Y. Central R. R. Co., 20 Blatchf. 
(U. 8. C. C.) 338, it was held that the 
presumption of negligence arising from 
the bursting of a boiler may be overcome 
by proof of the application of every test 
recognized by experts as necessary, and 
that it need not be shown that every known 
test was applied. In McPadden v. N. Y. 
Central R. R. Co., 44 N. Y. 478, 4 Am. 
Rep. 706, the train on which the plaintiff 
was riding was proceeding westward from 
Brockport, when two cars were thrown 
from the track by a broken rail, and he 
was injured, The train had stopped at 
Brockport and had there met a train 
coming east. At the trial the witnesses 
all concurred in the belief that the rail 
was broken in consequence of the coldness 
of the weather. The rail appeared to be 
perfectly sound. A track-walker had 
been over the road at the point where the 
accident occurred just before the eastward 
train bad passed over, and found the 
track in good order, but he had no time 
to examine it again before the westward 
train reached the point. The conductor 
and engineer of the eastward train teatified 
that they felt no jar or jolt, as they would 
have done had the rail beeen displaced or 
broken. The engineer of the westward 
train (the engine of which kept the 
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was defective prima facte raises a presumption of negligence.’ There 
seems to be an inconsistency in holding the company up to a more 
rigorous rule of liability as to cars than prevails in reference to the 
track over which the cars are propelled. If it be said that the reason 
results from the fact that the cars are manufactured, and therefore the 
company is bound, at its peril, to know of the existence of latent 
defects, it may be answered that the same is true of the track. It 
is manufactured, so to speak, and the same rule should apply to that 
as applies to the cars. 

In the selection of rails and other materials of which its track is 
composed, as well as in the construction of its roadway and bridges, 
the company is bound to exercise the highest degree of reasonable 
care, and to apply all those tests usually applied, or which are 
known, for ascertaining their suitableness; and having done that, 
and keeping up the same degree of vigilance in ascertaining whether 
it subsequently becomes defective, it is not responsible for injuries 
resulting from defects in sptte of such vigilance? It must exercise 
the highest degree of reasonable care in all respects involving the 


track) testified that he discovered no break 
or displacement when his engine passed 
the point; and the conductor testified 
that he could feel the jolt when a rail was 
displaced, that he was in the last car and 
judged that there was no broken rail with- 
in three feet of the last car. The plain- 
tiff ’s counsel requested to go to the jury 
on the question whether the rail was 
broken before it was reached by the west- 
ward train carrying plaintiff. The court 
denied this request. The plaintiff ex- 
cepted ; the court then, on motion of the de- 
fendant, nonsuited the plaintiff. The Gen- 
eral Term granted a new trial, and the de- 
fendant appealed. The Court of Appeals 
sustained the nonsuit, overruling Alden v. 
N. Y. Central R. R. Co., 26 N. Y. 102. 

1 Frink v. Potter, 17 Ill. 406; Ingalls 
v, Bills, 9 Met. (Mass.) 1: Dawson vt. 
Manchester, &c. Ry. Co., 5 L. T. (Nn. 8.) 
682 ; Brignoli v. Chicago, &. R. R. Co., 
4 Daly (N. Y. C. P.), 182 ; Deyov. N. Y. 
O.R. R. Co, 84 N.Y. 9. It has been 
held that an accident resulting from the 
misplacement of a switch, by ‘‘some evil- 
disposed person,” not connected with the 
company, the company being chargeable 
with no fault, is an tnevitable accident for 


which the company is not responsible. 
Frink v. Potter, 17 DL 406; Deyo ov. N. 
¥. C. R. R. Co., 34. N. Y. 9. 

4 Nashville, &c., R. R. Co. v. Messino, 
1 Sneed (Tenn.), 220; Deyo v. N. Y. C. 
R. RB. Co., ante. In Frink v. Potter, 
ante, where a passenger was injured by the 
brenking of an axle from the effect of frost, 
the court held that, if the defendant was 
guilty of any, even the slightest negli- 
gence in not providing against such a re- 
sult, it was liable. This is equivalent to 
holding that, if by the exercise of any 
reasonable precaution the result could 
have been averted, the defendant was 
bound toexercise such precaution, and fai)- 
ing to do 0, was liable for negligence. 
See also Dawson v. Manchester, &c. Ry. 
Co,, ante; Toledo, &. R. R. Co. v. 
Apperson, 49 Ill. 480; Reed v. N. Y. 
Central R. R, Co., 56 Barb. (N. Y.) 
498 ; Gonzales v. N. Y. Central R. R. 
Co., 89 How. Pr. (N. Y.) 407. But see 
McPadden v. N. Y. &. R. BR. Co., 44 
N. Y. 478, where it was held that the 
breaking of « rail by frost or extreme cold 
does not impose liablity upon the company 
for the consequences. 
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safety of passengers, and if guilty of any, even the slightest negligence, 
it is responsible for all injurious consequences.! 

In reference to its boilers and engines, the company is only bound 
to apply such tests as are known and usual to ascertain their sound- 
ness, and is not responsible for an injury occurring by a defect not as- 
certainable by such tests ;? but the jury may infer negligence from the 
very fact of its proving defective, and may give to this presumption 
more force than to the evidence of those whose negligence presuma- 
bly caused the injury. And the same rule prevails as to rails and 
other appliances of the business. From the fact that a rail breaks 
and produces an injury, negligence may he inferred ; but this presump- 
tion may be overcome by showing that the rails were properly tested 
before they were laid, and that they were properly laid and spiked 
to sound and sufficient ties. It is not enough for the company to 
show that the rail was free from defects and of sufficient size and 
weight, but it must also show that it was properly laid,® and that 
sufficient space was left for the expansion or contraction of the rails 
under the extremes of heat and cold incident to the climate® Having 
established due care in these respects, for an injury resulting from’ the 
breaking of a rail by frost,’ or other cause over which it had no 
control and by reasonable watchfulness could not have prevented, 
it is not responsible. The same rules apply to bridges. It is 
not enough to show that they were erected by a contractor who 
was skilled in the business, but it must be shown that they were 


1 Gaynor v. Old Colony R. R. Co., 100 
Mase. 208 ; McPadden v. N. Y. Central 
R. R. Co., 44 N. ¥. 478. The fact that 
the vehicle or track is defective and an 
injury results, is prima facie evidence of 
negligence. Brignoli ». Chicago, &. R. 
R. Co., 4 Daly (N. Y. C. P.), 182. 

2 Robinson v. N. Y. Central, &. 
BR. R. Co., 9 Fed. Rep. 877. 

8 Robinson v. N. Y. Central R. R. Co., 
20 Biatch. (U. 8. C. C.) 888. 

* Cleveland, &. R, R. Co. v. New- 
ell, 75 Ind. 642; Brignoli v. Chicago, &c. 
R. RB. Co., 4 Daly (N. Y. C. P.), 182; 
Pittsburgh, &. R. R. Co. v. Williams, 
74 Ind. 462; Michigan, &c. R. R. Co. v. 
Lantz, 20 Ind. 628. 

§ Pitteburgh, &. R. B. Co. v. New- 
ell, ante. 

6 In Reed v. N. Y. Central R. R. Co., 
56 Barb. (N. Y.) 498, the rails were laid 


with spaces of only one-fourth of an inch 
between them, when it was shown that the 
usual expansion is from three-eighths to 
one-half an inch, and it was held that the 
jury were warranted in finding that the de- 
fendants were negligent. Retaining a badly 
worn and battered “U" rail next toa “T” 
rail at a curve in the track, wherehy an old 
rail was broken bya train going at the rate 
of not more than twenty miles an hour, 
was held to be evidence of gross negligence. 
Taylor ». Grand Trunk R. R. Co., 48 
N. H. 804. And evidence that the car- 
wheels are of a too narrow gauge for the 
track, and therefore liable to be battered 
by defective rails, is evidence of gross neg- 
ligence. Holyoke v, Grand Trunk R. R. 
Co., 48 N. H. 641. 

1 McPadden v. N. Y. Central R. RB. 
Co., 44 N. Y¥. 478. 
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built of sound and proper materials, with abutments and supports 
of sufficient size and strength, and that the company, since their 
completion, has exercised over them that degree of watchfulness, 
care, and supervision, which the risks and dangers of its business de- 
manded.! It is not enough to excuse the company from liability, that 
its carriages, engines, rails, bridges, roadway, and other appliances 
were made or built by manufacturers or persons of known skill, etc, 
In view of the duty which it owes to the public in respect to the 
sufficiency of these appliances, it cannot shirk its liability for 
actual defects therein by showing that it substituted the care 
and skill of such persons for its own. It is bound to examine and 
test such appliances by all the best known and recognized tests, 
and ascertain for itself their suitableness ;? and if the defect could 
have been discovered by any known test, it is liable for an injury 


resulting therefrom? 


1 Oliver v, N. Y. & Erie R. R. Co., 1 
Edm, (N. Y.) 589. In Kansas, &. R. R. 
Co, v. Miller, 2 Cal. 442, it was held that 
the construction of a new bridge in place 
of an old one, in a different manner, 
amounts to an adinission that the former 
bridge was improperly built, but that it is 
not evidence that the bridge was improp- 
erly constructed, or that the injury re- 
sulted from such defect. 

3 Sharpe v. Gray, 9 Bing. 459 ; Francis 
v. Cockerull, L. R. 5Q. B. 184; affirmed, 
id. 501 ; Hoffman v. R. BR. Co., 16 Barb. 
(N. Y.) 858 ; Hegeman v. Western R. R, 
Co., 16 Barb. (N. Y. 353. 

8 Warren v. Fitchburg R. R. Co., 8 Al- 
len (Mass.), 227. In Hegeman v. Western 
R. R. Co., ante, Harris, J., says: ‘The 
judge further charged that, as to the ma- 
terials of which the axle was made, if 
they were not of a proper quality, or 
wrought in @ proper manner, and the de- 
fects were of that character that they 
could have been discovered upon a vig- 
ilant examination by a person of com- 
petent skill, either at the time of the con- 
struction or afterwards, then the defen- 
dant was responsible for the consequences, 
He also charged that the defendant was 
responsible for all defects in the axle 
which might have been discovered and 
remedied, to the same extent as if the 
defendant had manufactured said axle in 
its own workshop and by its immediate 


agents, The charge takes the position 
that the defendant was responsible for any 
defect in the axle, whether of materials, 
workmanship, or otherwise, which were 
known, or might have been discovered by 
the manufacturer upon a vigilant and 
careful examination at the tite of con- 
struction or afterwards. In other words, 
the defendant was made surety for’the 
skill and extraordinary care and vigilance 
of the manufacturers ; and if, in fact, a 
defect existed or happened at the time of 
construction, which could have been de- 
tected by the manufacturer, though such 
defect was secret at the time the defendant 
purchased and used the axle, and not dis- 
coverable, still the defendant would be 
liable for the want of care on the part of 
the manufacturer, In my opinion this 
position cannot be sustained unless we are 
prepared to hold that railroad companies 
shall be held liable for all defects, whether 
discoverable or not; thus making them 
warrantors of the roadworthiness of their 
cars, &c. The manufacturers of the axle 
and the car were not the servants or agents 
of the defendant ; they pursued an inde. 
pendent business, and for any want of care 
or skill, or for negligence, they were liable. 
It would, in my opinion, be very danger- 
ous to establish the rule that he who pur 
chases and uses an article manufactured by 
a mechanic shall be responsible for any in- 
jury to third persons in consequence of a 


SEC. 800.] CARE REQUIRED IN RELATION TO APPLIANCES. 1078 


Not only must railway cars be sound and safe, but they must also 
be provided with all the usual appliances required to ensure their 
safe operation, Thus, as bell-ropes are the means through which acci- 
dents may be signalled to the engineer, and the stopping of the train 
ensured, a railway company is required to have them on its cars, and 
is liable for the consequences of an injury which might have been 
averted if a bell-rope had been upon the car; but it cannot be made 
liable because of the absence of this appliance, where its absence had 
no connection with the accident! So too, the company is required 
to have suitable brakes upon its cars, and in suitable repair, and if it 
runs its cars without suitable brakes or when they are out of repair, 
and an accident occurs which could have been averted if they had 
been provided or in repair, liability attaches for the resulting injuries.” 
So too, it is the duty of a railway company to light its cars and de- 
pots, so that passengers can protect themselves against dangers which 
could not otherwise be averted; and if an injury should result toa 
passenger through its neglect to light its cars, — either from an acci- 
dental act of another passenger, or from a purposed act, as, if he 
should be attacked by another passenger, —the company would 


doubtless be liable therefor, 


defect in the article, not discoverable by 
the purchaser and user. Such a principle 
would be far-reaching, and it is not possi- 
ble now to consider and fix a limit to the 
cases to which it would apply. It goes 
entirely beyond the rule making every 
one responsible for his own negligence and 
the negligence of his servants and agents. 
In Stevens v. Armstrong, 6 N. Y. 435, 
it was held by this court that to render 
one person liable for the negligence of an- 
other, the relation of master and servant 
or principal and agent must exist between 
them. In the present case, it is argued 
that the charge of the judge is not in con- 
flict with the case just cited ; that it does 
not make the defendant liable for the 
negligence of the manufacturer, but for 
its own neglect in not doing, or causing 
to be done, what human care and fore- 
sight could have done to discover and 
remedy the defect in the construction of 
the car in question. Does not this propo- 
sition involve the responsibility of the 
defendant for any want of care or for 
any neglect in the manufacturer, though 
such want of care or neglect could not be 
VOL. 11. — 23 


detected after the car was completed and 
when it was put in use$ As I under- 
stand the judge, he made the defendant 
liable for any defect happening during the 
construction of the car and axle which 
could have been detected by the manufac- 
turer, though it could not be detected by 
the defendant after the car and axle were 
completed. I agree that the defendant 
should be held to the exercise of the utmost 
care and diligence. I think in Ingalls v. 
Bills, 9 Met, (Mass.) 1, the proper dis- 
tinction was made and the true principles 
were established. In that case, decided 
in 1845, all the English cases were re- 
viewed and the American cases referred 
to, and I shall content myself with this 
reference to that case, adopting the reason- 
ing of the court there and applying it to 
the t case. I think the learned 
judge erred in the rule of responsibility, 
and that there should be a new trial.” 

1 Mobile R. R. Co.v. Ashcroft, 48 Ala, 
16; 49 id. 805. 

% Costello v. Syracuse, &. R. R. Co., 
65 Barb. (N. Y.) 92; Ill. Central R. B. 
Co. v. Baches, 56 IIL 879. 
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Sec. 301. Ordinary Care: Reasonable Care, etc.: Relative Obliga- 
tions of Carriers and Passengers. — It is the duty of every person to ex- 
ercise ordinary care to prevent injury either to the persons or property 
of others which may be injured by a failure upon his part to dis- 
charge this duty! Ordinary care may be defined to be such care as 
ten of ordinary prudence, sense, and discretion usually exercise un- 
der the same circumstances in the conduct of their own business or 
affairs ;2 and the degree of care to be observed, or rather the question 
as to what constitutes ordinary care, depends upon the consequences 
likely to ensue from a careless performance of the act, and therefore 
varies in amount and degree according to the peculiar circumstances 
of each case.® The degree of diligence required from railway com- 
panies, as well as persons generally, was well expressed by EaRt, J., 
in a New York case:* “The degree of care which a person owing 
diligence must exercise depends upon the hazards and dangers which 
le may expect to encounter, and upon the consequences which may 
be expected to flow from his negligence. Railroad companies whose 
cars are drawn by steam at a high rate of speed, are held to the 
greatest skill, care, and diligence in the manufacture of their cars and 
engines, and in the management of their roads, because of the great 
danger from their hazardous mode of conveyance, to human life, in 
case of any negligence. But the same degree of care and skill isnot 
required from carriers of passengers by stage-coaches,® and for the 
same reason is not required from the carriers upon street-cars drawn 
by horses. The degree of care required in any case must have refer- 
ence to the subject matter and must be such only as a man of ordi- 
nary prudence and capacity may be expected to exercise under the 
same circumstances.” “The law,” said STAPLES, J.,6 “in tenderness 
to human life and limb, holds railroad companies liable for the 
slightest negligence, and compels them to repel by satisfactory 
proofs, every imputation of such negligence.” They must use all 
the means reasonably in their power to prevent accident, and it is 
not necessary, in order to charge them with liability, either to allege 
or prove great negligence.’ “They are bound to the most exact care 


1 Holly ». Boston Gas-light Co., 8 4 Unger v. Forty-Second Street R. R. 

Gray (Mass.), 182; White v. Winnisim- Co., 51 N. Y. 497. 

met Ferry Co., 7 Cush. (Masa.) 155. 5 Hegeman v. Weatern R. BR. Co., 18 
* Shaw v. Boston, &, R. R. Co, 8 N.Y. 9. 

Gray (Mass.), 45. ® Baltimore, &c. R. R. Co. v. Wight- 
® Fletcher v. Boston, &c. R. B. Co., 1 man, 29 Gratt. (Va.) 481. 

Allon (Mass.), 9 7 Davis, J., in Seymour v. Chicago, 

&o. R. R. Co., 3 Biss. (U. 3. C. C.) 48. 
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and diligence, not only in the management of the trains and cars, 
but also in the structure and care of the track, and in all the subsid- 
lary arrangements necessary to the safety of passengers.”' GriER, 
J., in a case before the United States Supreme Court? thus states the 
rule: “When carriers undertake to convey persons by the powerful, 
but dangerous agency of steam, public policy and safety require 
that they be held to the greatest possible care and diligence. And 
whether the consideration for such transportation be pecuniary or 
otherwise, the personal safety of the passengers should not be left to 
the sport of chance, or the negligence of careless agents. Any negli- 
gence in such cases may well deserve the epithet of gross.” The 
law does not require railway companies to use all the care and dili- 
gence the human mind can conceive, nor such as will render the 
transportation of passengers free from all possible peril. Thus, it 
does not require for either passenger or freight trains, steel rails and 
iron or granite cross-ties, because such ties are less liable to decay, 
and consequently are safer than those made of iron or wood. Nor 
upon freight trains, although passengers are carried upon it, is the 
company required to have air-brakes, bell-pulls, and a brakeman 
upon each car; but it does require everything necessary to the security 
of the passengers upon either, and reasonably consistent with the bust- 
ness of the carrier and the means of conveyance employed. This rule 
applies, irrespective of any distinction between different kinds of 
trains. There is no reason for relaxing the rule, where the passen- 
ger is carried upon a freight train.® But under the rule as we have 
stated it, a passenger who takes passage upon a freight train, accepts 
and takes it, acguiescing in all the usual incidents and conduct of a 
freight train, managed by prudent and competent men,‘ and failing in 
any of these respects, it is liable for an injury received by a passen- 
ger. But it is not liable for an inevitable accident, or one which 
occurs in spite of such reasonable care.* 

A higher degree of care is, from prudential reasons, required where. 
“life or limb” is endangered than where the consequences only fall 


1 Virginia, &. R. R. Co. v. Sanger, 15 
Gratt. (Va.) 230. 

2 Philadelphia, &. R. R. Co. v. Derby, 
14 How. (U. 8.) 486. 

3 Indianapolis, &c. R. R. Co. v. Horst, 
93 U. 8. 201; Edgerton v. New York, &c. 
R. R. Co,, 39 N. Y. 227; Dunn v. Grand 
Trunk R. R. Co., 58 Me. 187; Hazard »v. 
Chicago, &c. R. R. Co., 1 Biss, (U, 8. C, C.) 


508; Dillaye v. New York, &. R. R. Co., 
56 Barb. (N. Y.) 30. 

# Shoemaker v. Kingsbury, 12 Wall. 
(U. 8.) 869; Hazard v. Chicago, &c. R. R. 
Co., 1 Biss. (U. 8. C. C.) 608; Eaton o. 
Delaware, &. R. R. Co., 57 N. Y. 882. 

5 Brunswick, &e. R. R. Co. v. Gale, 56 
Ga. 322; Kansas, &. R. R. Co, v. Miller, 
2 Col. 442. 


1076 RAILWAYS AS CARRIERS OF PASSENGERS. [CHAP. XVII. 


upon property, because the former cannot be restored, while the lat- 


ter can be.} 


It is for this reason that the highest degree of reason- 


able care is required from railway companies in the carrying of 
passengers, and all the appliances employed therein. By this, it is 
not meant that they are required to exercise “superhuman” care 
and vigilance, or the “ very utmost” care, but such care in view of 
the circumstances as a reasonably prudent man would exercise, in 
view of the consequences likely to ensue from a relaxation of such 
care and vigilance ;? and the degree of care to be exercised does not 


1 Cayzer v. Taylor, 10 Gray (Mass.), 
274. 

* Fuller v. Naugatuck R. R. Co. 21 
Conn. 557 ; Hulsekamp ». Citizen's R. R. 
Co., 87 Mo. 687 ; Toledo, &. R. R. Co. o. 
Baddsley, 54 Ill. 19 ; Johnson v. Winona, 
&c. R. R. Co., 11 Minn. 296; Taylor oe. 
Grand Trunk R. R. Co., 48 N. H. 304; 
Meir v. Penn. R. R. Co., 64 Penn. St. 
225; Union Pacific R. R. Co. rv. Hani, 
7 Kan. 880; Jeffersonville, &c. R. R. Co. 
e. Hendricks, 26 Ind. 228; Brown ». 
N. Y. Central R. B. Co., 34 N. Y. 404; 
Mississippi, &c. R. R. Co. v. Miller, 40 
Miss. 45; New Orleans, &c. R. R. Co. v. 
Bailey, 40 id. 895. Reasonable care is 
such care as the circumstances require, and 
may be said to be u shifting quantity. In 
the case ofa railway company carrying pas- 
sengers, it is the highest degree of care and 
skill astoallitsappliances. Railroad Co. v. 
Varnell, 98 U.S. 479; Penn. R. R. Qo. 
v. Ray, 102 id. 451; Jamison v. San Jose, 
&. R. R. Co., 55 Cal. 593; George v. 
St. Louis, &c. R. R. Co., 84 Ark. 618; 
Pittsburgh, &. R. R. Co. rv. Pillow, 76 
Penn. St. 610; Mackoy r. Missouri, &. 
R. R. Co., 18 Fed. Rep. 236; Delaware, 
&c. R. B. Co. 0. Dailey, 37 N. J. L. 526; 
Baltimore, &. R. R. Co. v. Wightman, 
29 Gratt. (Va.) 481 ; Brunswick, &c. R. R. 
v. Gale, 56 Ga. 322. A carrier of pas- 
sengers is not an insurer ; nor is he bound 
to take every possible precaution against 
danger, but he is bound to use such care 
as is consistent with the nature and extent 
of the business in which he is engaged, in 
providing safe and suitable means of trans- 
portation, a8 well as in the management of 
the same, and in making such reasonable 
arrangements as a prudent man would 


make to guard against all dangera, from 


whatever source arising, which may natur- 
ally, and according to the usual course of 
thinga, be expected to occur. Simmons 
v. New Bedford Company, 97 Mass. 361, 
868. Any violence must be provided 
against, which might reasonably be antici- 
pated, or naturally be expected to occur, 
in view of all the circumstances. ALLEN, 
J., in Putnam ». Broadway, &. R. R. 
Co., 65 N. Y, 114; Flint v. Norwich & 
N. Y. Trans. Co., 84 Conn. 554. In 
Bowen v. N. Y. Central R. R. Co., 18 
N. Y. 408, it is said that the precautions 
to be taken must be such as would be 
dictated by the utmost care and prudence 
of a very cautions person. Deyo. N. Y. 
C. R. R. Co., 834 N. Y. 11; Maverick v. 
Eighth Ave. R. R. Co., $6 id. 8381. That 
the negligence or misconduct of a third 
party contributed to the injury ts no excuse. 
The results of such acts as can reason- 
ably be anticipated, must be guarded 
against as much as those of any other 
cause. Eaton v. Boston & Lowell RB. R 
Co., 11 Allen (Mass.), 500; McElroy ». 
Nashua & L. R. R. Co., 4 Cush. (Mass.) 
400 ; Pittsburgh, &. R. R. Co. r. Hinds, 
58 Penn. 512. In the case in 97 Mass. 
supra, the injury was occasioned by the 
fall of a small boat, which was suspended 
overa portion of the deck where it was 
proper for passengers to be. The fall was 
occasioned, in part at least, by the care- 
lessness of the people in the boat. In 
Cleveland v. N. J. Steam Boat Co., 5 Hun 
(N. Y.), 528, the negligence complained 
of consisted in starting the boat before the 
barrier at the gangway was properly se- 
cured. The passage-way wan about nine 
fest wide, and the provision made by the 
company for its closing, was a portable 
gate, resting at each end on the top ina 


sKo. 801.] 


ORDINARY CARE, ETO. 


1077 


in any measure depend upon the financial ability of the company, 
but it is bound, regardless of its pecuniary ability, to provide, so far 


staple, and at the outside at each end were 
placed stanchions, which prevented swing- 
ing, and on the top of the whole was plaved 
a top rail secured by slides of iron. When 
the gates, stanchions, and top rail were all 
in their places, and secured as provided to 
be secured, there was no doubt about their 
sufficiency. When the boat started, the 
gate was set in its place, but the stan- 
ehions, which at each end prevented its 
swinging outward, were not put in; nor 
was the top rail put on, which would keep 
the gate and stanchions in their places, 
and prevent the gate being lifted out, or 
pressed out by bending. In this condition 
the boat proceeded about twenty feet, 
being, at the point of the passage-way, 
from six to ten feet from the pier, when, 
by a eadden rush or crowd of the pas- 
_sengers, the gate was thrown or pressed 
open and the plaintiff thrust into the water. 
Merwin, J., said: ‘It is clear to me 
that the officers of the defendant were 
guilty of negligence. No one would say 
they were not negligent, if the gate had 
not been placed in at all. Is it varied 
much by saying it was placed in, in a de- 
fective or deceptive manner? I think not. 
But it may be suggested that the sudden 
crowd or rush was not reasonably to be 
anticipated, and therefore the company 
not liable for not providing forit, The 
very object of barriers of this kind is to 
prevent the results of snch commotions. 
Vessels are liable to be crowded, especially 
at gangways, at the time of starting. The 
fact that the company provided barriers of 
gach character, shows that they antici- 
pated their necessity and use, and appreci- 
ated the importance of a strong, well- 
secured gate. The failure to use the 
appliances provided, seems to me a reck- 
less disregard of the safety of the pas- 
sengers.” In Dougan v. Champlain Trans, 
Co., 56 N. Y. 1, the proof of negligence 
was the omission to inclose the space 
between the rail and the deck, s0 as to 
preclude the possibility of slipping under 
it. Buch an accident was not likely to 
occur, and never had before, and there 
was no evidence that such danger would 
be apprebended by a reasonable, prudent 


person, and the boat had been run as it 
was for a number of years. On these 
grounds the court held there was no proof 
of negligence to go to the jury. In the 
Crocheron Case, 66 N. Y. 656, not fully 
Teported, it appears that upon each step of 
the main stairway of the boat, was put a 
brass plate, or covering, which was cor- 
rugated save where it turned over the edge 
of the step, and there it was left smooth 
and slippery. Upon this the plaintiff 
slipped, and was injured. The stairs were 
so fixed on the best boats. They had been 
long in use on defendant’s boat, and no 
injury was ever caused before ; and there 
was evidence that that was the best cover- 
ing in use. It was held no negligence. 
Such injury evidently could not have been 
reasonably expected. In Cornman ». 
Railway Co., 4 H. & N. 781, the defend- 
ant, a railway company, had on its plat- 
form, standing against a pillar which pas- 
sengers passed in going to and from the 
trains, a portable weighing-machine, used 
for weighing passengers’ baggage, and the 
foot of which projected about six inches 
above the level of the platform. It was 
unfenced, and had stood in the same posi- 
tion without accident for about five years. 
The plaintiff, being at the station on 
Christmas day inquiring for a parcel, was 
driven by the crowd against the machine, 
caught hia foot in it and fell over it. It 
was held no evidence of negligence, the 
machine being in a situation where it 
might be seen, and the accident being one 
which could not have been reasonably 
anticipated, In Brown v. European, &. 
R. R. Co., 58 Me. $84, a child, nine years 
old, jumped on to a draw-bridge while it 
was being closed. A nonsuit was granted 
on the ground of contributory negligence 
of the plaintiff. This was affirmed, the 
court saying there was no negligence on 
the pert of the defendant, although there 
was no one there to keep people off till the 
closing of the draw, it being in the day 
time. In Crafter v. Railway Co., L. R. 1 
C. P. 300, the staircase leading from a 
railway station to a highway, had, at the 
edge of each step, a strip of brass, which 
had originally been roughened, but had 
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as human foresight and skill can accomplish that result, a safe road- 
bed, cars, and machinery, and careful, skilled, and reliable employés, 
suited to the nature and exigencies of its business.1 But railway 
companies are not required, for the sake of making their road abso- 
lutely free from danger, to incur expenses which would render the 
operation of the road impracticable. They are, however, independ- 
ently of their pecuniary ability to do so, required to guard against 
dangers arising from defects in their roadway, cars, engines, etc., 90 far 
as human foresight and prudence can reasonably do so.2 The rela- 
tion is measurably contractual. There is an implied condition in 
the contract with each passenger that the company is provided with 
a safe and sufficient road-bed, that its cars are stauch and roadwor- 
thy, that the servants in charge are tried, sober, and competent men, 
and that, so far as human care and foresight can reasonably do so, 
they have guarded against every apparent danger which can beset 


become, from constant use, worn and slip- 
pery. The staircase was about six feet 
wide, a wall on each side, but no hand- 
rail. It was otherwise unobjectionable. 
The plaintiff, a frequent traveller, in as- 
cending from the station, slipped and fell. 
It was held no evidence of uegligence 
against the company, the staircase having 
been long used without accident, and there 
being nothing unusual or improper in the 
construction ; nothing to cause danger to 
a person walking with ordinary circumspec- 
tion. The question in this class of action 
is, was the accident one that could have 
been reasonably anticipated; and if so, 
could it have been avoided by the best of 
care? If so, the company is liable. If 
not, it is not liable, as it would be un- 
reasonable to hold the company responsible 
for injuries which could not reasonably 
have been anticipated. 

1 Taylor v. Grand Trunk R. R. Co., 48 
N. H. 804; Sullivan », Philadelphia, &. 
R. R. Co., 80 Penn. St. 284; Hicks v. 
Pacific R. R. Co., 64 Mo. 480. In IIli- 
nois, fc. R.R. Co. v. Phillips, 49 Ill. 
234, the court say : ‘‘ Railroad companies 
must, in the exercise of their franchises, 
provide good and safe machinery, con- 
structed of proper materials, and free, so 
far as known and well-recognized teats 
can determine, from defects ; and must ex- 
ercise care and vigilance in examining it 


and keeping it in proper repair and safe 
condition ; and must employ skilful end 
experienced servants. While they are not 
liable in general for injuries that may re- 
sult from using their franchises, which 
skill and experience are unable to foresee 
and avoid, nor for acts of persons not in 
their employment and over whom they 
have no control, they are responsible for 
injuries that result from a failure to exer- 
cise judgment and skill in the selection of 
material, in the construction of their ma- 
chinery, or in the use of it upon their 
roads.” It is their duty to use upon their 
trains, whether for carrying passengers or 
freight, all improvements in machinery, or 
in the construction of cars, etc., commonly 
used by other companies ; and the failure 
to use such an improvement is negligence, 
for which it is liable to a person injured if 
it is shown that the improvement would 
have contributed in any material degree to 
prevent the injury. Costello v. Syracuse, 
&c. R. R. Co., 65 Barb. (N. Y.) 62. See 
also Forbes v. Atlantic, &c. R. R. Co., 76 
N. C. 454, where this rule was adopted as 
to improved brakes. 

2 Pittsburgh, &c. R. R. Ca. o. Thomp- 
son, 56 Ill. 188; Wheaton v. North 
Beach, &c. R. R. Co., 36 Cal. 590. 

® Meier v. Penn. R. R. Co., 64 Penn. 
St. 225; Knight v. Portland, &. RB. BR. 
Co., 56 Me. 234, 
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the passenger ;! and this rule applies to all classes of trains upon 
which the company has consented to carry the passenger? The re- 
sponsibility both of common carriers of goods for hire and of com- 


1 Sullivan v. Philadelphia, &c. R. R. 
Co., 30 Penn. St. 234; Hegeman v. West- 
ern R. RK. Co., 18 N. Y. 9. In Black », 
Carrolton, &. R. RB. Co. 10 La. An. 33, 
it was held that there is an implied condi- 
tion that a passenger shall not be in jeop- 
ardy by the slightest fault of the company. 
Meier v. Penn. R. R. Co., 64 Penn. St. 
225. A railway company is not liable for 
unforeseen accidents and misfortunes which 
care and vigilance could not have provided 
against or prevented. It does not warrant 
the absolute safety of its passengers. Its 
undertaking as tu. them goes no further 
than this, that as far as human care and 
foresight can reasonably go, it will provide 
for their safety. When everything has 
been done that reasonable prudence can 
suggest, an accident may happen. Croft 
v. Waterhouse, 11 Moore, 137; 8 Bing. 
321 ; Sharp v. Grey, 2 M. & S. 620; 9 
Bing. 460; Harris v. Costar, 1 C0. & P. 
637 ; Lamb v. Lyon, Hay, 61. They are 
bound to furnish good vehicles and skil- 
fal servants. Farrish v. Reigle, 11 Gratt. 
(Ya.) 697; Peck v. Neil, 8 McLean 
(U. S&.), 22; Sayles. v. Western Stage 
Co., 4 lowa, 547; Ingalls v. Bills, 9 Met. 
(Mass.) 1, But they are not liable for 
casualties that could not have been fore- 
seen or averted by such a degree of care as 
is consistent with the circumstances ; Mc- 
Kinney ». Niel, 1 McLean (U. 8.), 540; 
nor for a mere accident that is in no meas- 
ure chargeable to negligence on their part. 
Farrish v. Reigle, ante; Stockton v. Fray, 
4 Gill (Md.), 406; Ingalls v. Billa, ante ; 
McClenahan »v. Brock, 5 Rich. (8. C.) 17. 
Thus, where a passenger in an onnibus 
was injured by the bursting of a lamp, it 
was held that the burden was on the own- 
ers, to show that the fluid used was a safe 
and proper article. Wilkie v. Bolster, 8 
E. D. 8. (N. Y. C. P.) 827. So where a 
coach waa overturned, it was held that 
this was prim4 facie evidence of negli- 
gence. Ware v. Gay, 11 Pick. (Mass.) 
106 ; Boyce v. California Stage Co., 25 
Cal. 460; Fairchild v. California Stage 
Co., 13 id. 599. So where the plaintiff 


was injured by the breaking of the axle 
of railway car, it was held primd facie 
evidence of negligence, and the company 
introducing no evidence to overcome the 
presumption, a recovery was upheld. 
Dawson ¢. Manchester R. R. Co., 6 L. T. 
(N. 8.) 682, The conipany is bound 
to keep the railway itself in good travel- 
ling order and fit for use, and to pro- 
vide roadworthy engines and carriages, 
skilful drivers and engineers, and all things 
necessary for the safe conveyance of such 
passengers. But the company is not bound 
at its peril to provide a roadworthy 
carriage, and will not be responsible to 
a passenger, if the defect in the carriage 
is such that it could neither be guarded 
against in the process of construction nor 
discovered by subsequent examination. 
Redhead v. Midland Ry. Co., L. R. 2 Q. 
B. 412; 8. c. (Exch. Ch.) id. 4 Q. B. 
879 ; Meier v. Penn. R. R. Co., 64 Penn. 
St. 225 ; Fairchild v. California Stage Co., 
18 Cal. 599; Ware v. Gay, 11 Pick. 
(Mass.) 106; Ficken v. Jones, 28 Cal. 
618 ; Tennery v. Pippinger, 1 Phil. (Penn.) 
548 ; Stokes v. Saltonstall, 13 Pet.(U. 8.) 
181; Brehm v. Gt. Western R. R. Co., 
84 Barb. (N. Y.) 256 ; Edgerton ». N. Y. 
& Harlem R. R. Co., 39 N. Y. 227 ; Sulli- 
yan v. Phila., &. R. R. Co., 830 Penn. St. 
234 ; Stockton v. Frey, 4 Gill (Md.), 406; 
Yonge v. Kenny, 28 Ga. 111; Illinois 
Cent. R. R. Co. v. Phillips, 55 Ill. 194; 
Memphis, &c. R. R. Co. v. Whitfield, 44 
Miss. 466; Bishop v. Stockton, 1 West. 
L. J. 208; Maury v. Talmadge, 2 Mc- 
Lean (U. 8.), 157; Carroll ». Staten 
Island K. R. Co., 68 N. Y. 126; Crogun 
». New York, &c. R. R. Co. (N. Y.) 18 
Alb. Law J. 70. Nor will the company be 
liable becanse of a defective condition of 
its appliances if the injury did not result 
therefrom, and would heve happened 
equally if they had been in proper con- 
dition. Hill »v. New Orleans, &c. R. R. 
Co., 11 La. An. 292. 

* Indianapolis, &c. R. R. Co, v, Horst, 
98 U. 8. 291. 
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mon carriers of passengers for hire, notwithstanding some important 
differences between them, rests for its foundation upon the common 
law ; and the liability. of each class of carriers where it is not affected 
by some special contract arises from a duty implied by law, although 
the law will raise a contract as springing from that duty.) Formerly 
it was usual to declare against common carriers, either of goods or 
passengers, setting forth the custom of the realm; but this method 
of declaring is supplanted by the modern mode of declaring either in 
case for breach of duty, or on the contract arising out of the duty so 
implied by law. In a leading case,? Lord Hott, in defining his fifth 
sort of bailment, says, first: “If it [the delivery of goods] be toa 
person of the first sort [that is, one who exercises a public employ- 
ment], and he is to have a reward, he is bound to answer for the 
goods at all events ; and this is the case of the common carrier, com- 
mon hoyman, master of a ship, etc. . . . The law charges this person, 
thus intrusted to carry goods, against all events but the acts of God 
and the enemies of the king. For though the force be never so great, 
as, if an unreasonable number of people should rob him, nevertheless 
he is chargeable. And this is a politic establishment, contrived by 
the policy of the law for the safety of all persons the necessity of 
whose affairs oblige them to trust these sort of persons, that they may 
be safe in their ways of dealing; for else, these carriers might have 
an opportunity of undoing all persons that had any dealings with 
them, by combining with thieves, etc., and yet doing it in such a clan- 
destine manner as would not be possible to be discovered, And this 
#3 the reason the law is founded in, upon that point.” Ina later case, 
Chief Justice Best, in treating upon the same subject, said: “When 
goods are delivered to a carrier, they are usually no longer under the 
eye of the owner; he seldom follows or sends any servant with them 
to the place of their destination. If they should be lost or injured by 
the grossest negligence of the carrier or his servants, or stolen by them 
or by thieves in collusion with them, the owner would be unable to 
prove either of these causes of loss ; his witnesses must be the carrier’s 
servants, and they, knowing that they could not be contradicted, would 
excuse their masters and themselves. To give due security to prop- 
erty, the law has added to that responsibility of a carrier which imme- 
diately arises out of his contract to carry for reward — namely, that of 


1 Brotherton v. Wood, 8 Brod. & B. ® Coggs v. Bernard, 2 Ld. Raym. 918; 
54; Ansell o. Waterhouse, 6 M. & S. 885. 1 Smith's Ld. Cas. (6th ed.) 189. 

2 Dale v. Hall, 1 Wila. 281. This case ‘ Riley v. Horne, 6 Bing. 220. 
changed the mode of declaring. 
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taking all reasonable care of it — the responsibility of an insurer.” This 
judgment is cited with approbation by Story, J.,) and has been gener- 
ally considered truly to express the reasons upon which the policy of 
the law with regard to common carriers of goods has been founded. 
The liability of a common carrier of goods is therefore that of an in- 
surer, arising out of the policy of the law, which superadds such a re- 
sponsibility to that springing merely out of a contract to carry for 
reward, namely, “the taking all reasonable care of the goods delivered 
to be carrted.” The policy of the law with regard to common carriers 
of goods for hire, and the reasons assigned for it by Lord Hott and 
Chief Justice Best, appear to have no application to the case of 
carriers of passengers for hire; and hence it may be stated that “a 
carrier of passengers is not, properly speaking, a common carrier; he 
does not warrant the safety of the passengers at all events, but only 
that, so far as human care and foresight can reasonably be required to 
go, their safe conveyance will be provided for.”* His liability, how- 
ever, like that of the carrier of goods, arises out of the duty implied 
by law, and the declaration may be either in case for the breach of 
such duty, or on the contract springing from it, as was said by Hot- 
ROYD, J.:8'“ Therefore, although the law will raise a contract with a 
common carrier to be answerable jor the careful conveyance of his pas- 
senger, nevertheless he may be charged in an action upon the case for 
a breach of his duty;” and the law does not superadd any liability 
beyond that of providing for “ the careful conveyance of his passengers.” 
In a case often cited,* which was an action against a stage-coach pro- 
prietor by a passenger injured by the overset of the coach, Brst, C. J., 
said : “ This action cannot be maintained unless negligence be proved. 
... The coachman must have competent skill, and must use that skill 
with diligence; he must be well acquainted with the road he under- 
takes to drive; he must be provided with steady horses, a coach and 
harness of sufficient strength and properly made, and also with lights 
by night. If there be the least failure in any one of these things, the 
duty of the coach-proprietors is not fulfilled, and they are answer- 
able for any injury or damage that happens. But with all these 
things, and when everything has been done that human prudence 
can suggest for the security of the passengers, an accident may hap- 
pen. ... If, having exerted proper skill and care, he from accident 
gets off the road, the proprietors are not answerable for what happens 


1 Story on Bail, $491. 8 Ansell v. Waterhouse, 6 M. & 8. 393, 
3 Smith’s Merc. Law (7th ed.), 282. * Croft v. Waterhouse, 8 Bing. 819, 821. 
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from his doing so.” And Park, J., in the same case, said: “A car- 
rier of goods is liable in all events except the act of God or the 
king’s enemies. .A carrier of passengers is only liable for negligence.” 
So, in a leading case upon this subject! it was contended that coach- 
owners were liable in all cases except where the injury happens from 
the act of God or the king’s enemies; but Eyre, C. J., held that cases 
of loss of goods by carriers were totally unlike the case before him. 
In those cases the parties are protected, but as against carriers of 
persons, the action stands on the ground of negligence alone. In a later 
case” the accident arose from the breaking of an axle-tree, and Sir 
JAMES MANSFIELD said: “If the axle-tree was sound as far as the 
human eye could discover, the defendant was not liable. There was a 
difference between a contract to carry goods and a contract to carry 
passengers. For the goods the carrier was answerable at all events ; 
but he did not warrant the safety of passengers. His undertaking 
as to them went no further than this, that, as far as human care and 
foresight could go, he would provide for their safe conveyance. 
Therefore, if the breaking down of the coach was purely accidental, 
the plaintiff had no remedy for the misfortune he had encountered.” 
Thus it will be seen that the test in case of a carrier of passengers 
is, has he, “as far as human foresight can reasonably go, provided for 
their safe conveyance”? Of course, this includes care and foresight 
in the making and procuring, as well as in using, the carriage. 

But without stopping to discuss this point, because it is generally 
immaterial, it may be said that the same duty arises and is imposed 
by the law, in reference to any person whom the company has con- 
sented to receive upon its trains, whether any compensation has been 
paid for the service or not.® The right which a passenger by railway 


1 Aston v. Heaven, 2 Esp. 588. 

® Christie v. Griggs, 2 Camp. 81. 

8 Guikk, J., in Philadelphia, &. R. R. 
Co. v. Derby, 14 How. (U. 8.) 468. In 
Brennan v. Fairhaven, &. R. R. Co., 45 
Conn. 284, the plaintiff, a boy ten years of 
age, was riding free on the front platform 
of a horse-railroad car, with the knowledge 
of the conductor and driver, the latter hav- 
ing requested him to hand in a package at 
a place they were to pass. Before quite 
reaching the place for stopping for this 
purpose, the plaintiff jumped off the plat- 
form and fell under the car and was badly 
hurt. A printed notice was posted con- 
spicuously in the car forbidding passen- 


gets to stand upon, or get on or off at the 
front platform, or to get on or off the car 
when in motion, and declaring that the 
company would not be responsible for any 
accident happening thereby. In an ac- 
tion againat the company for the injury, 
the court below found that it was caused 
by the careless driving and management 
of the car ; that the plaintiff in getting off 
under the circumstances used as much 
care as could be expected from a person of 
his age, and that no contributory negli- 
gence on his part was proved. It was 
held, on a motion of the defendants for a 
new trial, 1. That the conclusion of the 
court upon the question of negligence was 
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has to be carried safely does not depend on his having made a contract, 
but the fact of his being there creates a duty on the part of the com- 
pany to carry him safely, It suffices to enable him to maintain an 
action for negligence if he was being carried by the railroad company 
voluntarily, although gratuitously, and as a mere matter of favor to 
him.! The carrier does not, by consenting to carry a person gratui- 
tously, relieve himself of responsibility for negligence. When the 
assent to his riding free has been legally and properly given, the 
person carried is entitled to the same degree of care as if he paid 
his fare? BLACKBURN, J., states the rule thus: “The right which a 
passenger by railway has to be carried safely does not depend on his 
having made a contract, but the fact of his being there creates a duty 
on the part of the company to carry him safely.”® The presumption 
of law is that persons riding upon trains of a railroad carrier which 
are palpably not designed for the transportation of persons, are not 
lawfully there, and if they are permitted to be there by the consent 
of the carrier’s employés, the presumption is against the authority of 
the employés to bind the carrier by such consent. But such pre- 
sumption may be overthrown by special circumstances; and where 
the railroad company would derive a benefit from the presence of 
drovers upon its cattle trains, and may have allowed its employés in 
charge of such trains to invite or permit drovers to accompany their 
cattle, the presumption against a license to the person thus carried 
may be overthrown.! So upon the other hand, the passenger is bound 


one of fact which could not be reviewed 
by this court. 2 That it was within the 
scope of the authority of the conductor 
and driver to receive and let off the plain- 
tiff as a passenger, and that it did not 
alter the case that the conductor did not 
require him to pay fare. 3. That even if 
the driver was not authorized to deliver 
the package nor to employ the plaintiff to 
do it, yet evidence that he requested him 
to carry it in was admissible on the ques- 
tion of negligence to show that he knew 
that the plaintiff was on the car and was 
intending to get off at the place in ques- 
tion. 4. That the averment that ‘‘ the 
defendants so negligently managed the 
car as to run it upon and over the plain- 
tiff,” was sufficient to admit proof that the 
negligence consisted in not stopping the 
car at the proper time. 5. That even if 
the plaintiff was to be regarded as a tres- 


pesser in the car, that fact would not 
necessarily defeat his right of action. 
6. That a special duty devolved upon the 
conductor and driver in view of the fact 
that the plaintiff was 80 young, to see that 
the rule forbidding him to stand on the 
front platform or get off from it was ob- 
served by him. 

1 Philadelphia, &c. R. R. Co. o. Derby, 
14 How. (U. 8.) 468; Steamboat New 
World v. King, 16 id. 469. 

£ Todd v. Old Colony, &. R. R, Co., 
3 Allen (Mass.), 18. 

® Austin ». Great Western Ry. Co., 
15 Weekly Rep. 868. 

# In Eaton v. Delaware, &, RB. R. Co., 
57 N. Y. 382, it is held that the conduc- 
tor of a freight train has no authority to 
consent to the carrying of a person upon a 
caboose attached to such train, but de- 
signed for the accommodation of em- 


| there. 
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to conduct himself, while upon the trains, in a prudent manner, and 
if he unnecessarily or negligently exposes himself to danger and as 


ployés, and ip such case the presumption 
ia that the person carried is not lawfully 
On the other hand, this presuimp- 
tion may be overthrown by the special 
circumstances, a3 in the case of Ohio & 
Miss. K. R. Co. » Muhling, 30 IIL 9, 
where the plaintiff was riding on a con- 
struction train, and in the cases of Ryan 
v. Cumberland Valley R. R. Co., 28 Penn. 
St. 384, and Gillshannon »v. Stony Brook 
Co., 10 Cush. 228, where the plaintiff was 
riding on a gravel train. Where a drover 
riding on an engine, in an action for neg- 
ligence of the railroad company causing an 
injury to him, claims that he was riding 
on the engine by the consent of the en- 
gineer, to look after his cattle, as was cus- 
tomary, and the defendant claima that it 
was contrary to orders for anybody to ride 
on an engine, the question to be left to 
the jury to determine is, whether the de- 
fendant had, notwithstanding its rules for 
the government of its employés, by its 
conduct held out its employés to. the 
plaintiff as authorized under the circum. 
stances to consent to his being carried on 
the train with his cattle. Waterbury 
v. New York Central & Hudson River 
R. R. Co., 17 Fed. Rep. 671. ALvey, 
J., in Baltimore City Passenger R. R. 
Co, o. Kemp, 61 Md. 619, 48 Am. Rep, 
186, says: ‘* A common carrier of passen- 
gers, who accepts a party to be carried, 
owes to that party a duty to be careful, 
irrespective of contract ; and the grava- 
men of an action like the present is the 
negligence of the defendant. The right 
to maintain the action does not depend 
upon contract, but the action is founded 
upon the common-law duty to carry safely ; 
and the negligent violation of that duty 
to the damage of the plaintiff is a tort or 
wrong which gives rise to the right of ac- 
tion. Brotherton v. Wood, 3 B. & B. 54, 
If this were not so, the passenger would 
occupy @ more unfavorable position in ref- 
erence to the extent of his right to re- 
cover for injuries than a stranger ; for the 
latter, for any negligent injury or wrong 
committed, can only sue ag for a tort, and 
the measure of the recovery is not only 
for the actual suffering endured, but for 


all aggravation that may attend the com- 
mission of the wrong ; whereas in the case 
of a passenger, if the contention of the de- 
fendant be supported, for the same charac- 
ter of injury the right of recovery would 
be more restricted. The principle of these 
actions against common carriers of pessen- 
gers is well illustrated by the case of a 
servant whose fare has been paid by the 
master; or the case of a child for whorn 
no fare is charged. In both of the cases 
mentioned, though there is no contract es 
between the carrier and the servant, or as 
between the carrier and the child, yet 
both servant and the child are passengers, 
and for any personal injuries suffered by 
them, through the negligence of the car- 
rier, it is clear they could sue and recover ; 
but they could only sue as for a tort. 
The authorities would seem to be clear 
upon the subject, and leave no room for 
doubt or question.” In the case of Mar 
shall v. York, &. Ry. Co., 11 C. B. 6655, 
in discussing the ground of action against 
& common carrier, JEkvis, C. J., said: 
‘*But upon what principle does the action 
lie at the suit of the servant for his per- 
sonal suffering? Not by reason of any 
contract between him and the company, 
but by reason of a duty implied by law to 
carry him safely.” And in the same case 
Mr. Justice WitLiams said: ‘‘The case 
was, I think, put upon the right footing 
by Mr. Hill, when he eaid that the quee- 
tion turned upon the inquiry whether it 
was necessary to show a contract between 
the plaintiff and the railroad company. 
His proposition was, that this declaration 
could only be sustained by proof of a con- 
tract to carry the plaintiff and his luggage 
for hire and reward to be paid by the 
plaintiff, and that the traverse of that 
part of the declaration involves a traverse 
of the payment by the plaintiff. I am of 
opinion that there is no foundation for 
that proposition. It seems to me that the 
whole current of authorities, beginning 
with Govett v. Radnidge, 8 East, 62, and 
ending with Pozzi v, Shipton, 8 Ad. & El. 
963, establishes that an action of this sort 
is, in substance, not an action of contract, 
but an action of tort against the company 
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& consequence is injured, he cannot recover redress from the com- 
pany, although it was also negligent, because in such a case the fault 
is mutual! But in order to prevent a recovery, the negligence of the 
passenger must have been such as to amount to a want of ordinary 
care? The fact that the passenger did not know that his act was 
careless will not avail him, as he was bound to know.® A passenger 
is not bound to keep his seat during the whole trip. In the case last 
cited, the passenger stood up to look out of a window, and leaning 
against the door, which had been improperly secured, he fell out and 
was injured. CocKBoRN, C. J., said: “The passenger did nothing 
more than that which came within the scope of his enjoyment while 


as carrier.” And in the subsequent case 
of Austin v. Great West. Ry. Co., L. R. 
2Q B. 442, Bracksvan, J., in deliver- 
ing his judgment in that case, said : 
“‘T think that what was said in the case 
of Marshall v. York, &. Ry. Co., 11 
C. B., 655, was quite correct. It was 
there laid down that the right which a 


by railway has to be carried ern 


passenger 

safely does not depend on his having made 
a contract, but that the fact of his being a 
passenger casts a duty on the company to 
carry him safely.” And to the same effect, 
and with full approval of the authorities 
just cited, are the cases of Foulkes v. Met. 
Dis. Ry. Co., 4C. P. Div. 267; and the 
same case on appeal, 5 C. P. Div. 157; 
and Fleming v. Manchester, &. Ry. Co., 
4Q. B. Div. 81. The case of Brotherton 
v. Wood, 8 B. & B. 54, is a direct an- 
thority upon the question. A passenger 
may, Without doubt, declare for a breach 
of contract where there is one ; but it is at 
his election to proceed as for a tort where 
there has been personal injury, suffered by 
the negligence or wrongful act of the car- 
rier or the agents of the company ; and in 
such actions the plaintiff is entitled to re- 
cover according to the principles pertain- 
ing to that class of actions as distinguished 
from actions on contracta. Stokes v. Sal- 
tonstall, 13 Pet. (U. 8.) 181; Stockton r. 
Frey, 4 Gill. (Md.), 401; Baltimore, &. 
R. R. Co. v. Blacher, 27 Md. 277. 

1 Brennan v. Fairhaven, &c. R. R. Co., 
45 Conn. 284 ; Willis *. Long Island R. R. 
Co., 834 N. Y. 670; Hickey v. Boston, &. 
BR, B. Co., 14 Allen (Mass.), 427; Quinn 
v. Illinois Central R. R. Co., 61 Il. 496; 


Pennsylvania R. R. Co. v, Langdon 
(Penn.), 37 Leg. Int. 172 ; Harper v. Erie 
R. R. Co., 82 N. J. L. 88; Spooner v. 
Brooklyn City R. R. Co., 81 Barb. (N. Y.) 
419; Deyov. N. Y. Central R. R. Co., 34 
N. Y. 9; Kentucky, &c. R. R. Co. ». 
Dills, 4 Bush (Ky.), 593 ; Higgins v. Han- 
nibal, &c. R. R. Co., 36 Mo. 418 ; South- 
R. R. Co. v Kendricks, 40 Miss. 
$74; Maxfield v. Cincinnati, &c. R. R. 
Co., 41 Ind. 269; Farlow o. Kelly, 11 
Am. & Eng. R. R. Cas. 104; Dale 9, 
Del. & Lack. R. R. Co., 78 N.Y. 468. 
As, by riding in the baggage-car in viola- 
tion of the company’s rules. Penn. R. R. 
Co, v. Langdon, 92 Penn. St. 21; Peoria, 
&c. R. R. Co. v. Lane, 83 lll. 488 ; Hous- 
ton & Texas R.R. Co. ». Clemmons, 56 
Texas, 88 ; Kentucky Central BR. R. Co. ». 
Thomas, 79 Ky. 160. Where a passenger, 
after having escaped, returned to a burning 
train to get his valise, and was injured, it 
was held that he had no remedy against 
the company. Hay v. Gt. Western Ry. 
Co., 31 U. C. Q. B. 456. Crawling under 
a train to get into the station from an in- 
coming train, Memphis, &. R. R. Co, v. 
Copeland, 61 Ala. 876, or getting on to 
moving train, are acts negligent per se 
Holden v. Great Western Ry. Co., 80 
U. Cc. C. P. 89. 

8 Houston, &. R. R. Co. v. Gorbett, 49 
Tex. 573 ; Mackoy v. Missouri, &c. R. R. 
Co., 18 Fed. Rep. 286. 

8 Penn. R. R. Co. v. Henderson, 48 
Penn. St. 449; Southern BR. R. Co. v. 
Kendrick, 40 Misa. $74. 

4 Gee v. Metropolitan Ry. Co., LL RB 
8 Q. B. 161. 
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travelling, without committing imprudence. In passing through a 
beautiful country, he is certainly at liberty to stand up und look at 
the view; not. in a negligent, but in the ordinary manner of people 
travelling for pleasure.” A passenger has no right to leave his seat to 
incur a known and obvious danger, but the question whether he was 
negligent or not, is for the jury. In an English case, a passenger 
left his seat several times and closed the door of the coach, which 
was insufficiently fastened. The fourth time he made the attempt, 
he fell out and was injured, and the court held that there could be 
‘no recovery. But in a recent case in this country it has been held 
that if a door is left open in a car, through the negligence of the 
employés or otherwise, whereby the passengers suffer inconvenience, 
and neither the conductor nor brakeman is present to shut it, it 
is not such negligence on the part of a passenger, even though 
the car is dark, in a careful and prudent manner to attempt to 
do so, as to preclude him from recovering for an injury received 
while making the attempt. Thus, where a passenger was injured in 
attempting to shut a door ina dark and crowded car, upon which 
he was a passenger, while it was passing through a tunnel, to keep 
out the smoke and cinders which were being sent into the car in 
considerable volume, so as to greatly incommode the passengers, it 
was held that his act was not per se negligent, and that the ques- 
tion whether it was so or not, was properly submitted to the jury.? 


1 Adams v. Lancashire, &. Ry. Co., 
L. R.4C. P. 739. 

3 Western Maryland R. R. Co. 2, Stan- 
ley, 61 Md. 266. In Park v. O’Brien, 23 
Conn. 338, the court say : “The question 
as to the existence of negligence or want 
of ordinary care is one of a complex char- 
acter. The inquiry not only as to its 
existence, but whether it contributed with 
negligence on the part of another to pro- 
duce a particular eff:ct is much compli- 
cated. As to both, they present, from 
their very neture, a question not of law, 
but of fact depending upon the peculiar 
circumstances of each case, which cireum- 
stances are only evidential of the principal 
fact, — that of negligence or its effects, — 
and are to be compared and weighed by the 
jury, the tribunal whose province it is to 
find facts, not by any artificial rules, but 
by the ordinary principles of reasoning ; 
and such principal facts must be found by 
them before the court can take cognizance 


of it and pronounce upon its legal effect.” 
In the case of the Detroit, &. R. R. Co. 
e. Van Steinburg, 17 Mich. 99, Cooury, 
C. J., says: ‘‘It is a mistake to say, as is 
sometimes said, that where the facts are 
undisputed, the question of negligence is 
necessarily one of law. This is generally 
true only of that class of cases where a 
party has failed in the performance of 
a clear legal duty. When the question 
arises upon a state of facts on which rea- 
sonable men may fairly arrive at different 
conclusions, the fact of negligence cannot 
be determined until one or the other of 
those conclusions has been drawn by the 
jury. The inferences to be drawn from 
the evidence must either be certain and 
incontrovertible, or they cannot be de- 
cided upon by the court. Negligence 
cannot be conclusively established by a 
state of facts upon which fair-minded . 
men may well differ.” In Sioux City, 
&u. R. R. Co. », Stout, 17 Wall. (U. 8.) 
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It would be preposterous to hold that where the company has 
failed to discharge its duty to look out for the comfort of its pas- 
sengers, the latter must submit to the discomforts, because there 
are no employés in the car to remedy it. Any person who has 
ever passed through a long and narrow tunnel, in a railway car, 
even with the doors, windows and ventilators closed, can readily 
imagine what discomfort passengers must be subjected to in making 
the passage with the doors open; and we believe the court was fully 
justified in holding that the plaintiff had a right under such circum- 
stances to attempt to close the door, exercising such care and pru- 
dence as the circumstances demanded. Indeed, in an English case,! 
CocksurN, C. J., lays down the rule on such matters thus: “If the 
inconvenience is so great that it is reasonable to get rid of it by an 
act not obviously dangerous, and executed without carelessness, the 
person causing the inconvenience by his negligence would be liable for 
any injury that might result from an attempt to avoid such incon- 
venience.” It seems, however, that it is the duty of passengers to call 
upon the conductor or brakeman to remedy such inconveniences, if 
either of them is present, but if they are not present, then a passen- 
ger may do so, acting with due caution. Passengers passing from 
car to car unnecessarily do so at their own risk, and are bound to 
know that it is dangerous to do so ;® but if a passenger is directed to 


657, at the trial in the court below the 
jury were instructed es follows: ‘‘To 
maintain the action, it must appear by the 
evidence that the turn-table, in the condi- 
tion, situation, and place where it then 
was, was a dangerous machine, — one which, 
if unguarded or unlocked, would be likely 
to cause injury to children ; that if, in its 
constraction and the manner in which it 
was left, it was not dangerous in its nature, 
the defendants were not liable for negli- 
gence ; that they were further to consider 
whether, situated as it was as the defend- 
ant’s property, in a amall town, somewhat 
remote from habitations, there was negli- 
gence in not anticipating that injury might 
occur if it was left unlocked or unguarded; 
that if they did not have reason to antici- 
pate that children would be likely to resort 
to it or that they would be likely to be in- 
jured if they did resort to it, then there 
was no negligence.” This instruction was 
distinctly approved by the Supreme Conrt 
of the United States. In the opinion they 
say: ‘‘ Upon the facts proven in such cases, 


it is matter of judgment and discretion, of 
sound inference, what ia the deduction to 
be drawn from the undisputed fucts. Cer- 
tain facts we may suppose to be clearly 
established, from which one sensible, im- 
partial man would infer that proper care 
had not been used and that negligence 
existed; another man, equally sensible 
and equally impartial, would infer that 
proper care had been used and that there 
was no negligence. It is this class of cases 
and those akin to it, that Jaw commits to 
the decision of a jury... . It is assumed 
that twelve men know more of the com- 
mon affairs of life than does one man ; that 
they can draw wiser and rafer conclusions 
from admitted facts thus occurring than a 
single judge.” Atchison, &. R. R. Co. v. 
Bailey, 12 Neb. 883. 

1 Gee v. Metropolitan Ry. Co., L. R. 
8 Q. TB. 161. 

2 Adams ». Lancashire, &. Ry., L. R. 
7C. P. 739. 

% McIntyre v, N. Y. Central R. R. Co., 
84 .N. Y. 287. 
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do so by the conductor or brakeman, or is in search of a comfortable 
place to sit or stand, the trains being crowded, he is not necessarily 
guilty of such negligence as precludes him from recovering for an 
injury received while doing so, but the question is for the jury.} 
Sec. 302. Degree of Care Required from Railway Companies. — 
For injuries resulting from latent defecta in any of the appliances 
used by the company in the prosecution of its business of. carrying 
passengers, which could not have been discovered by any known tests, 
a railroad company cannot be held responsible if it has used reason- 
able diligence in respect to such appliances. It may be well to say 
here, that the various expressions found in the cases as to the degree 
of care to be observed by a railway company in reference to the con- 
dition of its roadway, bridges, carriages, engines, etc., after all, re- 
solve themselves into the simple rule, that 1 must use reasonable care, 
and that the degree of care to be exercised must be commensurate with 
the nature of the business and the possible dangerous consequences to the 
lives and limbs of passengers, if it is remiss in the performance of this 
duty; and the question whether it has exercised such care or not 
is for the jury. To say that it must use the “ wmost” care, “ e-~ 
traordinary care,” etc., means that it must use such a degree of 
care as reasonably prudent men would use in view of the perils 
incident to a relaxation of such reasonable vigilance? “The utmost 
care and vigilance is required on the part of the carrier,” says the 
court in a Pennsylvania case? and continuing adds, “ This rule does 
not require the utmost degree of care which the human mind is 
capable of imagining, but it does require that the highest degree of 
practicable care and diligence should be adopted.” Thus the court 
lowered its standard of care in such cases to practicable care, and 
then continued, “ Railway passenger carriers are bound to use all 
reasonable precautions against injury to passengers; and these pre- 
cautions are to be measured by those in known use in the same 
business which have been proved by experience to be efficacious. The 
company are bound to use the best precautions known to practical use.” 
In Illinois the rule that railway companies are required to do all 
that human care and vigilance can do, both in providing safe coaches, 
machinery, tracks, and roadway, and keeping the same in Tepair, was 


1 MoIntyre v. N. Y. Central R. BR. Co., § In Meier v. Penn. R. R. Co., ante, — 


47 Barb. (N. Y.) 528. adopting the rule Jaid down by THAYER, 
* Meier v. Penn. R. R. Co., 64 Penn. J, in his charge to the jury in the lower 

St. 225 ; Cragen v. New York, &. R.R court 

Co. (N. Y.). Alb. L. J. 70. 
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repudiated quite early in the history of railway litigation in that State, 
and the rule adopted that they must do all that human care, vigilance 
and foresight “can reasonably do, consistently with the mode of con- 
veyance and the practicable operation of the road.”! In a Michigan 
case,? CAMPBELL, J., lays down the rule in such matters thus: “ If they 
exercise their functions in the same way with prudent railway com- 
panies generally, and furnish their road and run it in the customary 
manner, which is generally found and believed to be safe and prudent, 
they do all that is incumbent upon them.” This practically means 
that if the company exercises such care and vigilance as a prudent 
man under like circumstances would exercise, it has discharged its 
duty ; otherwise it would be meaningless, and would call upon the jury 
to say what railroad companies were prudently managed, and what 
were not. Ina New Hampshire case,’ the judge in the court below 
charged the jury as follows: “The burden of proof is upon the plain- 
tiff to show that the accident occurred under such circumstances that 
the defendants were liable for the consequences. The defendants 
are not insurers and are not liable if they have been in no fault, but 
they are liable for the smallest negligence. They must provide a 
good track ; and if there be the least failure in this, they are an- 
swerable for any injury which may happen in consequence. The 
defendants are bound to use the highest degree of care which a reasona- 
ble man would wse. This does not mean the highest degree of care 
which the human mind is capable of imagining, or in other words 
that care enough must be taken to render the passenger perfectly 
safe ; such a rule would require so great an expenditure of money, 
and the employment of so many hands. The defendant must use 
such a degree of care as is practicable short of incurring an expense 
which would render it altogether impossible to continue the business. 
The law does not require such particular precaution as it is apparent 
after the accident might have prevented the injury, but such as 
would be dictated by the utmost care and prudence of a very cautious 
person before the accident, and without knowledge that it was about 
tooccur, The defendants must use the highest degree of practicable 
care and diligence that is consistent with the mode of transportation 


1 Pittsburgh, &c. R. R. Co. vo, Thomp- 2 Grand Rapids, &. R. R. Co. », 
son, 56 Ill. 188. See also Tuller v. Tal- Huntley, 88 Mich. 537. 
bot, 28 TIL 857; to the same effect, Con- ® Taylor v. Grand Trunk R. R. Co., 48 
way v. Il), Central R. R. Co., 60 Iowa, N. H. 304, 
466 ; Chicago, &c. R. RB. Co. v. Scates, 90 
Ill. 586. ; 
VOL. 11. — 24 
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adopted. They are not obliged to use every possible preventive that 
the highest scientific skill might have suggested. It is said that 
they must use the best precautions in known practical use to secure 
safety, the most approved modes of construction and machinery in 
known use in the business; but this doctrine must be taken with 
the qualification that they are not obliged to introduce improvements 
if the expense of introducing them is much greater in proportion 
than the increase of safety thereby attained.”! But in whatever 


1 The verdict was set aside by the Su- 
preme Court, not because of its disap- 
proval of the general statement of the 
Tule as to the degree of care to be ob- 
served by railway companies, but because 
the rule was misleading as to the compari- 
son of the degree of care and skill to be 
used with the means of the company. 
Said Be.tows, J.: ‘‘ The objection most 
urged is the statement that defendants 
must use such a degree of care as is prac- 
ticable, short of incurring an expense 
which would render it altogether impossi- 
ble to continue business. This is sub- 
stantially the language of Judge Rep- 
FIELD, in 2 Redf. on Railways (3d ed.), 
187, and is apparently based upon the 
idea thet the rule calling for the utmost 
degree of eare, vigilance, and precantion 
must be understood not to require such a 
degree of vigilance as will be wholly in- 
consistent with the mode of conveyance 
adopted, and render it impracticable. This 
is the doctrine of Tuller v. Talbot, 23 Ill. 
857, where it is also said that this rule 
does not require the utmost degree of care 
_ Which the human mind is capable of in- 
venting, as such a rule would involve the 
expenditure of money and the employ- 
ment of hands so as to render it perfectly 
safe, and would prevent all persons of or- 
dinary prudence from engaging in that 
kind of business. But the rule does re- 
quire that the highest degree of practica- 
ble care and diligence should be used that 
is consistent with the mode of transporta- 
tion adopted. To the general views thus 
expressed we perceive no objection. In- 
deed, it is quite manifest, we think, that 
in fixing upon the measure of the obligation 
of common carriers by railway to the trav- 
elling public, it is proper to consider how 
far it is reasonably practicable for them to 


go, in view of the expenditures that might 
be required ; and, looking at the subject 
as a whole, we think it could never have 
been intended to fix upon a measure of 
care that would render it practically im- 
possible to continue this mode of trans- 
portation. At the same time, the stan- 
dard of care and diligence for a particular 
railroad cannot be made to depend upon 
its pecuniary condition or the amount of 
its earnings; but having undertaken to 
carry passengers in that mode, its duty is 
to provide a track, rolling-stock, and all 
other agencies suited to the nature and 
extent of the business it proposes to do, 
and the measure of its care and diligence 
is not to fluctuate with the changes in its 
revenues. A direction to the jury, there- 
fore, that should make the degree of care 
required turn upon the pecuniary means of 
this particular road would be erroneous. 
The part of the charge particularly ob- 
jected to is the direction that ‘defendants 
must use such degree of care as is practi- 
cable, short of incurring an expense which 
would render it altogether impossible to 
continue the business,’ This might, and 
probably would, be understood to require 
of the defendants all practicable care to 
the extent of their means, which would 
make the ability of the corporation the 
measure of the care and diligence required; 
and that obviously is not the true test, 
and judging from other parte of the in- 
structions, it was not so intended. Still, 
the terms used are so explicit that there is 
reason to fear that the jury may have been 
misled, and induced to require as a stan- 
dard a higher degree of care and diligence 
than the law actually demands. It would 
be quite likely to be so if it appeared that 
the corporation was receiving a large in- 
come frém this business, beyond the ex- 
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language it is expressed the rule seems to be that a carrier of pas- 
sengers is bound to use reasonable care in the construction, purchase, 
or repair of all the appliances of his business, and in its operation; 
and the question as to what is reasonable care is to be determined 
in view of the risk and danger to life and limb involved in the carry- 
ing of passengers by that mode of conveyance. This is virtually the 
rule in England,! and any other rule would seem to be absurd, and 
unjust not only to passengers, but also to the company. 


penses. If, on the other hand, it appeared 
that the receipts did not equal the running 
expenses, the jury might feel at liberty to 
exact a lower degree of care and diligence. 
In respect to common highways, it has 
been decided in this State that the stan- 
dard by which their sufficiency ia to be 
tested is not to be expanded or con- 
tracted by the wealth or poverty of the 
town — Winship »v. Enfield, 42 N. H. 197, 
208, — and we think the same rule is appli- 
cable to the proprietors of railroads. They 
are bound to keep them in suitable re- 
pair, and to operate them with suitable 
care and diligence, considering the charac- 
ter and extent of the use to which they 
are applied. As before remarked, the 
passage under consideration is in terms 
much like the passage in 2 Redfield on 
Railways, 187; but upon a close exami- 
nation of his statement it will not be 
found that the author intended to announce 
the doctrine that the degree of diligence 
was to be measured by the revenues of the 
particular railroad, but that in fixing a 
general standard of care and diligence 
there should not be so much required as to 
render this mode of conveyance impracti- 
cable. The objection to the passage in 
question now before us is the danger that 
the jury may have understood that the 
defendants were bound to use all practi- 
cable care and skill to the extent of their 
means ; and as we do not know that their 
means were not understood to be ample, 
we cannot be sure that the jury were 
not misled. The jury in this case have 
found that there was gross negligence, 
and it might, perhaps, be urged that this 
finding shows that no harm was done by 
the instructions in question. We think, 
however, that in determining what was 
gross negligence the jury would naturally 


and properly be influenced by the degree 
of care and diligence which they supposed 
the law reqnired ; and, if that standard 
was carried too high, they might also 
come to a wrong conclusion as to what was 
gross negligence. We therefore are con- 
strained to hold that, in respect to the ° 
particular direction under consideration, 
the charge was erroneous,” 

1 Richardson v. Great Eastern Ry. 
Co., L. R. 10 C. P. 490; Payne v. Great 
Northern Ry. Co., 2 F. & F. 619; Wy- 
bom . Great Northern Ry. Co., 1 id. 
162; Metropolitan Ry. Co. v. Jackson, 3 
App. Cas. 193. As to passengers, railway 
companies are not strictly common carriers, 
and are only liable for want of due care. 
Redhead v. Midland Ry. Co, L. R. 4 
Q. B. 379; Bird v. Great Northern Ry. 
Co., 28 L. J. Exchq. 8 In Birkett v. 
Whitehaven, &c, Ry. Co., 780, B. took a 
ticket from Workington to Carlisle from 
the Whitehaven Junction Railway Com- 
pany. In order to arrive at the platform 
at the station at Maryport the trains 
pass over the line of the Maryport and 
Carlisle Railway. On that line is a self- 
acting switch used for shunting carriages 
into a siding. The switch and siding 
were the property of the Maryport and 
Carlisle Railway Company, but used ex- 
clusively by the Whitehaven Junction 
Railway Company. The switch is about 
four yards from a gate which is on the 
line of the Whitehaven Junction Railway 
Company, a servant of which company 
was in the habit of occasionally looking 
over the gate to see that the switch was 
in proper order. It was proved that all 
switches ere liable to get out of order. 
A train of the Whitehaven Junction Rail- 
way coming slowly up to the station,’ in 
consequence of the points being turned 
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An English case! of much importance, relating to the responsibil- 
ity of a carrier for an injury caused to a passenger, seems to us to 
embody the true rule. The question in that case was as to the effect 
of a latent defect upon the common-law duty devolving upon the 
carrier of passengers to exercise care, diligence, and skill? In that 
case the accident occurred by the breaking of the tire toa wheel, 
owing to a flaw in the wheel caused by an air-bubble. There was 
evidence to the effect that such a defect would sometimes occur in 
spite of the greatest care on the part of the manufacturer; and that 
it was impossible to discover it in the process of manufacture or 
afterwards, either by inspection or otherwise. Lusu, J., who tried 
the case, left it to the jury, directing them that if the action was 
occasioned by a latent defect in the wheel, such that no care or skill 
on the part of the defendants could detect it, the verdict should be 
for the defendants, The jury gave a verdict for the defendants and 
subsequently the judgment was sustained in Queen’s Bench, and 
their judgment was affirmed by the Court of Exchequer Chamber? 
But in giving his judgment, BLacksury, J., expressed his opinion 
that, although carriers of passengers were not insurers, like common 
carriers of goods, they were bound, at their peril, to supply carriages 
reasonably fit for the journey ; and that it was not enough that they 
made every reasonable effort to secure that result, if the carriage was 
in fact not sufficient.4 


the wrong way, ran into the siding and 
came in collision with some coal-trucks, 
whereby B. was killed. The judge left it 
to the jury to say whether there was neg- 
ligence on the part of the Whitehaven 
Junction Railway Company. The jury 
found that there was. It was held that 
the question was properly left to the jury 
and that there was evidence of such negli- 
gence. Sharp v. Grey, 9 Bing. 457 ; Ford 
v. Ry. Co., 2 F. & F. 691; Skinner v. Lon- 
don, &. Ry. Co., 3 Exchq. 787 ; Burns ». 
Ry. Co., 18 Ir.Ch, 548. 

1 Redhead v. Midland Ry. Co., L. R. 
2Q. B. 412. 

# Cockle ». London, &c. Ry. Co., L. R. 
5 C. P. 457; Whittaker ». Manchester, &c. 
Ry. Co., 22 L. J. nw. 8. 645; Praeger ». 
Bristol, &c. Ry. Co., 28 L. T. N. 8. 866; 
Harold v. Gt. Western Ry. Co., 14 L. T. 
N. 8. 440; Richardson v. Gt. Eastern Ry. 
Co., L. R. 10 C. P. 486, 

*L. BR. 4Q. B. 379; Caldwell v. New 


Jersey Steamboat Co., 66 Barb. (N. Y.) 
425. 

* See upon this question, Pittsburgh, 
&c. R. R. Co. ». Thompson, 56 Ill. 188; 
Hegeman v. Western R. R. Co., 13 N. Y,. 
9; McPadden . N. Y. Central R. R. Co., 
44 .N. Y. 478, where it was held that the 
company could not be held chargeable for 
an injury resulting from a defect not dis- 
coverable by human prudence and catriion. 
See also, to same effect, Crogan v. New 
York & Harlem R. R. Co., 18 Alb. L. J. 
70; Ingalls v. Bills,.9 Met. (Mass.) 1. 
But he is bound to exercise the highest 
degree of reasonable care in the selection 
of his vehicles and appliances, and to 
properly inspect them and apply such tests 
to ascertain their soundness as are usually 
applied or as are known by men of the 
highest prudence and caution, and those 
ekilled in such matters. Nashville, &. 
R. R. Co. v. Jones, 9 Heisk. (Tenn.) 27. 
And if the manufacturer was guilty of neg- 


sEC. 802.] 


DEGREE OF CARE, ETC. 1093 


In the Exchequer Chamber, however, the judges were unanimously 
of opinion that there is no contract, either of general warranty or 
insurance, such as exists between the carrier of goods and their 
owner, or of a limited warranty as to the vehicle being sufficient, 
entered into by the carrier of passengers, and that the contract of 
such a carrier, and the obligation which is imposed upon him, is to 
take due care to carry a passenger. As we have seen, however, the 
words “due care” have been held to imply the exercise of reasonable 
skill and foresight. The above case does a good deal to indicate the 
degree and kind of negligence which will render a carrier liable, in 
case of an injury to his passengers, and a later case * makes this sub- 
ject still clearer. In that case, which was an action brought by the 
plaintiff against the defendant, who had been admitted, on payment 
of money, to a building erected by the defendant as a grand stand at 
& race meeting, and where, in consequence of negligence and impro- 
priety of the construction of the stand it fell, and the plaintiff was 
injured, HANNEN, J., in delivering the judgment of the court, said: 
“The nearest analogy to this case is afforded by that of carriers of 
passengers. The carrier is paid for providing the means of trans- 
porting the passenger from place to place. The defendant received 
payment for providing the means of supporting the spectator at a 
particular place. This distinction does not appear to give rise to 
any difference in principle between the contract to be implied in the 
one case and the other, as to the safety of the means for carriage or 
support. In the present case it is not found that the defendant was 
himsélf wanting in due care, and no power to draw inferences of fact 
is given to the court; and if it were, we should not be able to draw 
the inference that the defendant was personally guilty of any want 
of care. He employed competent and proper persons, who had effi- 
ciently executed similar work on previous occasions. The circum- 


ligence in the selection of materials for or 
in their construction, the decided weight 
of authority sustains the position that the 
carrier will be liable the same as though 
he had himself manufactured them. 
McPadden v. New York, &. R. R. Co., 
44.N. Y. 478; Illinois Central BR. R. Co. v. 
Phillips, 49 Il. 234 ; Bissell v. New York, 
&c. R. R. Co., 25 N. Y. 442; Meier ». 
Pennsy)vania R. R. Co., 64 Penn. St. 225; 
Pittsburgh, &c. R. R. Co. v. Nelson, 61 
Ind. 150. As to the Scotch law, see Bell’s 

Com., 6th ed., p. 158. 


1 Francis v. Cockerell, L. R. 5 Q. B. 
184 Exch. Ch. 601. See also Richardson 
v. Great Eastern Ry. Co., I. R. 10 C. P. 
486; Farish v. Reigle, 11 Gratt. (Va.) 697; 
Stokes v. Fastern Counties Ry. Co., 2 F. 
& F. 691; Peoria, &, R. R. Co, v. Thomp- 
son, 56 Ill. 188; Hegeman v. Western 
R. R. Co., 18 N. Y. 9; Caldwell o. N. J. 
Steamboat Co., 47 N. ¥. 282; Frink ». 
Potter, 17 Ill 406; Dougan v. Champlain 
Trans, Co., 56 N. Y. 1. 
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stance that the defendant did not himself survey, or employ any 
one to survey, the stand after it was erected, does not in itself estab- 
lish the charge of negligence, for it does not appear that the defect was 
such as could have been discovered on inspection ; and even if it had 
been, it cannot be laid down as necessarily a want of care not to 
inspect, although it would, in some circumstances, be evidence from 
which a jury might properly find that due care had not been taken. 
It becomes necessary, therefore, for us to consider whether the con- 
tract by the defendant, to be implied from the relation which ex- 
isted between him and the plaintiff, was that due care had been 
used, not only by the defendant and his servants, but by the per- 
sons whom he employed as independent contractors to erect the 
stand. . . . Unless, therefore, the presumed intention of the parties 
be that the passenger should, in the event of his being injured by 
the breach of the manufacturer's contract, of which he has no kuowl- 
edge, be without remedy, the ouly way in which effect can be given 
to a different intention is, by supposing that the carrier is to be 
responsible to the passenger, and to look for his indemnity to the 
person whom he selected, and whose breach of contract caused the 
mischief. But not only do we think that, when the reasons of jus- 
tice and convenience on the one side and on the other are weighed, 
the balance inclines in favor of the plaintiff, but we are also of opin- 
ion that the weight of authority is on the plaintiff’s side.” 1 


1 See Christie v. Griggs, per Sir JAMES 
MANSFIELD, 2 Camp. 8] ; Crofts v, Water- 
house, per Best, C. J., 3 Bing. 821; 
Sharp v. Grey, 9 Bing. 459, per ALDERSON, 
B.; Grote v. Chester & Holyhead Ry. 
Co,, 2 Exch. 251; Brazier v. Polytech- 
nic Institution, 1 F, & F., per Wiout- 
MAN, J., 508. In Richardson v. Gt. 
Eastern Ry. Co., L, R. 10 C. P. 486, it 
appeared that in the course of a journey 
from Peterborough to London, a truck 
which had been received from another 
railroad, laden with coal, broke down in 
consequence of the fracture of an axle, 
and caused a collision of the freight train 
with @ passenger train in which the plain- 
tilf was riding as a passenger, whereby the 
plaintiff was injured. The truck which 
broke down belonged to another company, 
whose duty it was to keep it in repair. 
The course of business at the junction was 
that every truck, before coming on to the 
defendants’ line, underwent some kind of 


an examination as to its fitness for travel. 
This particular truck, when submitted to 
such examination, was found to have a 
defective spring, and a serious crack in 
one of its main timbers, and it was accord. 
ingly taken upon a siding and detained 
there four or five days for the purpose of 
having a new spring put on. This was 
done by the company owning the truck. 
The truck (which had not been unloaded) 
was then sent on, with a direction chalked 
on it by a servant of the company owning 
it that it should “stop at Peterborough for 
repairs when empty." Upon a minute 
examination of the truck after the acci- 
dent, it was found that the fore-axle, 
which was three and a half inches thick, 
had across it, near the wheel, an old crack 
an inch and a quarter deep, which was 
admitted to have been the sole cause of 
the breakdown, There was conflicting 
evidence as to whether or not, regard 
being had to the extent of the traffic at 
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The law according to the great weight of authority seems to be 
that the carrier is bound to use the most exact diligence, and 13 answer- 
able for any negligence, however slight. And this is true, not only of 
a default which is due to the carrier himself, but of any default of 
those employed by him, or of those from whoin he has purchased 
anything which he uses in the conveyance of passengers, and which, 
from a want of skill in its construction, may cause injury to any of 
the carrier's passengers.! Consequently, a railway company which 
carries passengers is as respousible for the state of the rails, the con- 
dition of the plant, and the like, as it is for the safe construction of 
the carriages? And where an accident happens to a passenger upon 
the line, by reason of the carriage breaking down or running off the 
rails or by mismanagement in driving, so that the train is run 
against the permanent buffers at a terminus,‘ there is prima facie 


the junction, it was possible to have dis- 
covered this defect in the axle by any 
practicable examination at the junction, 
and the following questions were submit- 
ted to the jury: 1. Would the defect in 
the axle which was the cause of the acci- 
dent have been discovered or discoverable 
upon any fit and careful examination of it 
to which it might have been subjected ? 
2. Was it the duty of the defendants to 
examine this axle by scraping off the dirt 
and looking minutely at it, — so minutely 
as to enable them to see the crack and so 
to prevent or remedy the mischief? 3. If 
that waa not their duty upon the first view 
of the truck, did it become their duty so 
to do when, upon having discovered the 
defects, [#. ¢., the spring, and the crack in 
the main timber] they ordered it to be re- 
paired, and it remained four or five days 
on their premises for the purpose? The 
jury answered the first question in the 
affirmative and the second in the negative; 
and to the third question they answered, 
“It was their duty to require from the 
wagon company (the company owning the 
truck] some distinct assurance that it had 
been thoroughly examined and repaired.” 
The learned judge thought the last answer 
immaterial, and directed a verdict for the 
defendants, reserving leave to the plaintiff 
to move to enter a verdict for him for an 
agreed sum if upon the facts and findings 
of the jury the court should be of opinion 
that the defendants were guilty of negli- 


gence. Upon these findings the plaintiff 
was held to be entitled to a verdict ; for 
although it might not have been the duty 
of the ‘defendants themselves to cause the 
truck to be properly examined and re- 
paired upon its arrival at the junction, 
nevertheless it was somebody’s duty to do 
it, and the defendants were guilty of cul- 
pable negligence in not satisfying them- 
selves that a proper examination had taken 
place before they allowed the truck to pro- 
ceed. Thompson on Carriers of Passen- 
gers, 217. This case illustrates the doc- 
trine that thg carrier owes the same duty 
to passengers as to the examination, etc., of 
cars received from another railroad com- 
pany and run over its line by it, as it owes 
them in respect to its own cars; and this 
must necessarily be the rule, else railway 
companies would be induced to use bor- 
rowed appliances, rather than their own. 

1 Daniel v. Metropolitan Ry. Co., L. R. 
8 C. P. 216, 691; Philadelphia & Reading 
R. R. Co. v. Derby, 14 How. (U. S.) 468; 
McGuire v. The Golden Gate, 1 McAll, 
(U. 8.) 104; Taylor v. Grand Trunk R. R. 
Co., 48 N. H, 304. 

2 Pym »v, Great Northern Ry. Co., 2 
F. & F. 619; Great Western Ry. of Can- 
ada, 1 Moore, P. C. n. s. 106; Grote ». 
Chester & Holyhead Ry. Co., 2 Exch. 251. 

§ Dawson v, Manchester, Sheffield, & 
Lincolnshire Ry. Co., 5 L. T. Nn, 8. 682. 

4 Burke v. Manchester, Sheffield, & 
Lincolnshire Ry. Co., 22 L. T. Rep, 442 


1096 RAILWAYS AS CARLIERS OF PASSENGERS. [CHAP. XVIL 


evidence from which the jury may infer negligence.1 But this rule 
only applies where the accident is of such a nature that it appears 


1 Acvording to the weight of authority 
in this country negligence is presumed 
when an injury results from the breakage 
or defective condition of any of the appli- 
ances of a railway used in the carrying of 
passengers, or in the method of their use. 
Carpue ». London, &c. Ry. Co., 5 Q. B. 
747; Gee v. Metropolitan Ry. Co., L. R. 
8 Q. B. 161; Sawyer v. Hannibal, &c. 
R. R. Co,, 37 Mo. 240; Galena, &c. B. R. 
Co, v. Yarwood, 15 Il. 468; Bowen v. 
N. Y. &e. R. RB. Co., 18 N. ¥. 408; Cur- 
tis v. Rochester, &. R. R. Co., 18 N. Y. 
434; Ware v. Gay, 11 Pick. ( Mass.) 106 ; 
Baltimore, &c. R. R. Co. o. Wightman, 29 
Gratt. (Va.) 481 ; Young v. Kinney, 28 Ga, 
111; McLean v. Burbank, 11 Minn. 277 ; 
Baltimore, &. R. R. Co. v. Noell, 82 
Gratt. (Va.) 394. The breaking of a pad- 
dle-wheel on a steamer raises a presump- 
tion of negligence. Yerkes », Keokuk, &. 
Packet Co., 7 Mo. App. 265. So where 
& person was injured while leaving a 
steamer by the falling of a stage plank. 
Eagle Packet Co. v. Defries, 94 Ill. 598. 
So an injury resulting from the washing 
away of a railway embankment by a flood, 
— Philadelphia, &. R. R. Co. v, Ander- 
son, 94 Penn. St. 351, 39 Am. Rep. 787; 
Brehm v. Gt. Western R. R. Co., 84 Barb. 
(N. Y) 256; Gt. Western Ry. Co. ». Braid, 
1 Moo. P. C. 101, — or where an injury 
results from a car being thrown from the 
track, — Pittsburgh, &. R. R. Co. ». 
William.. 74 Ind. 462; Carpue v. London, 
&. Ry. Co., 5 Q. B, 749; Zemp ». Wil- 
mington, &. R. R. Co., 9 Rich. (S. C.) 
L. 84; Sullivan v Phila., &. R. R. Co., 
30 Penn. St, 284, — by the bursting of a 
boiler, — Robinson v.N. Y. Central R. R. 
Co., 20 Blatchf. (U.S. C. C.) 888; Rose 
v. Stephens & Condit Trans. Co., 20 id. 
411, —from a collision of trains, — Now 
Orleans, &. R. R. Co. v. Allbritton, 38 
Mies. 242; Skinner v. London, &. Ry. 
Co., 5 Exchq. 786,—where the train 
breaks down, — Toledo, &. R. R. Co. v. 
Baggs, 85 Ill. 80; Meier v. Penn. R. R. 
Co., 64 Penn. St. 225, — and generally, 
where the injury results from the defective 
condition of its roadway, bridges, rails, 
cars, or other appliances of the business or 


its mode of operating them. Pittsburgh, 
&e. R. R. Co. v. Thompson, 56 IiL 138; 
Edgerton v. New York, &. B. R. Co., 35 
Barb. (N. Y.) 389; Dawson . Manches- 
ter, &e. Ry. Co., 7 H. & N. 1037; Caldwell 
v. N. J. Steamboat Co., 47 N.Y. 282; 
Railroad Co. v. Pollard, 22 Wall. (U. 8.) 
341; Ware v. Gay, 11 Pick. (Mass.) 106; 
Holbrook ». Utica, &. R. R. Co., 12 N.Y. 
236 ; Roberts v. Johnson, 58 N. Y. 618 ; 
Simpson v. London, &. Omnibus Co., L. 
R. 8 C. P. 890; Fairchild ». Culifornia 
Stage Co., 13 Cal. 599; Stokes v. Salton- 
stall, 13 Pet. (U. 8.) 181. Negligence 
may be inferred from the fact of the explo- 
sion of a boiler, whether there be any 
relation between the owner of the boiler 
and the party injured or not. The pre- 
sumption originates from the nature of the 
act, and not from the nature of the rela- 
tions between the pertics. Where an ac- 
cident happens, as in the barsting of a 
boiler, in the absence of explanatory cir- 
cumstances, negligence will be presumed, 
and the barden is cast upon the owner to 
disprove it. In Scott »v, London & St. C. 
Dock Co., 8 H. & C. 596, the plaintiff, as he 
was passing hy a warehouse of the defendant, 
was injured by bags of sugar falling from 
@ crane by which they were lowered to the 
ground. The court said there must be 
reasonable evidence of negligence; but 
where the thing is shown to be under the 
management of the defendant or his ser- 
vanta, and the accident ir such as, in the 
ordinary course of things, does not happen 
if those who have the management use 
proper care, it affords reasonable evidence, 
in the absence of explanation by the de- 
fendant, that the accident arose from want 
of care. This case is cited, with approba- 
tion, in Transportation Co. ». Downer, 11 
Wall. (U. 8.) 129. In Mullen v. St. John, 
57 N. Y., 567, the plaintiff, who was upon a 
street sidewalk, was injured by the fall ofan 
unoccupied building owned by the defend- 
ant ; and it was held that from the hap- 
pening of such an accident, in the absence 
of explanatory circumstances, negligence 
should be presumed and the burden cast 
upon the owner to disprove it. Rose 
Stephens & Condit Trans. Co., 20 Blatchf, 
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that the wrong or negligence which produced it was the wrong or 
negligence of the carrier himself, or of some person for whose act he 


(U. 8. C. C.) 411. But negligence cannot 
necessarily be presumed from the speed at 
which a train is going. Thus the fact that 
a railroad train was run at an unlawful 
rate of speed within a city is no ground 
for imputing negligence to the railway 
company, as between it and its employé, 
where there is no evidence that the injury 
to the latter was caused by collision with 
any object. Maher v. Railroad Co., 64 
Mo. 267; Holman v. Railroad Co., 62 id. 
562; De Graff v. Railroad Co., 76 N. Y. 
125. It is evident the statute limiting the 
rate of speed at which railroad traing are 
to be run within a city is a limitation 
made for the protection of those crossing 
the streets of such city, and not so much 
for the protection of the employés on the 
traing, although it might indirectly be for 
their protection also. Ewen v. Railway 
Co., 88 Wis. 633; Lockwood v, Chicago 
& Northwestern R. R. Co., 65 Wis. 50. 
In Burlington, &. R. R. Co. v, Wendt, 12 
Neb. 76, the fact that a railroad train ran 
at a speed of eighteen miles an hour within 
the corporate limits of a city was held, in 
an action for killing an animal, not to be 
alone sufficient to show gross negligence. 
No arbitrary rule as to the rate of apeed 
at which a train of cars may be run, 
with due regard to the safety of persons 
and property, can be applicable to all por- 
tions of a town or city alike. Evidently 
a rate which in one portion, or under cer- 
tain circumstances, might be entirely 
reasonable, in another and more thickly 
inhabited portion, or under different cir- 
cumstances, would very justly be deemed 
unwarrantable, and evince a most reckless 
disregard for the rights both of persons 
and property. As showing that speed 
alone, even although it be at an unlawful 
rate, is not sufficient to fix a liability for 
an injury, the case of Brown v. Buffalo & 
State Line R.R. Co., 22 N. Y. 191, is in 
point, That was an action for damages 
caused by the killing of the plaintiff's in- 
testate at a street crossing in the city of 
Boffalo. It appeared that there was an 
ordinance prohibiting the running of 
trains within the city fester than a cer- 
tain rate, with a fixed penalty for exceed- 


ing it. On the occasion of the injury 
complained of, the speed of the train was 
greater than the ordinance permitted, and 
the court charged the jury that this fact 
alone constituted negligence on the part 
of the railroad company, for which it was 
liable if the intestate were himself with- 
ont fault. This instruction the Court of 
Appenls held to be erroneous, and ordered 
a new trial. See also, on this point, Cin- 
cinnati, &. R. R. Co. v. Lawrence, 18 
Ohio St. 66. No presumption of negli- 
gence arises from the mere fact that an 
accident has occurred. But such a pre- 
sumption arises whenever it appears that 
an accident has resulted from @ defect in 
the road, or any part of the apparatus em- 
ployed in operating tt, — Curtis v. Roches- 
ter & Syracuse R. R. Co., 18 N. Y. 534, — 
or from circumstances attending the in- 
jury ; and whenever such a state of things 
exists, the onus is upon- the company to 
show that the injury did not result from 
any negligence on its part. Brehm ». Great 
Western R. R. Co., 34 Barb. (N. Y.) 256. 
When the presumption of negligence has 
been once established against a carrier of 
passengera, in an action for damages re- 
sulting from an accident, it can only be 
rebutted by proving that the accident 
resulted from circumstances against which 
human prudence and foresight could not 
guard. Bowen v. New York Central R. R. 
Co., 18 N, Y. 408. Evidence of negli- 
gence must be confined to the time of the 
alleged injury. Southemn R. R. Co. ». 
Kendrick, 40 Miss. 374. Where the neg- 
ligence of the injured party contributed to 
the injury, he cannot recover. Harper ». 
Erie R. R. Co. 88 N. J. L. 88; Deyo v. 
New York Central R. R. Co., 84. N. Y. 9; 
Spooner v. Brooklyn City R. R. Co., 31 
Barb. (N. Y.) 419, 86 id. 217; Jefferson- 
ville R. R. Co. v. Hendrick’s Adm., 26 Ind. 
228. If the injury was tho result of negli- 
gence on both sides, then, as the passen- 
ger's own fault was contributory to it, he 
can recover nothing, unless the managing 
agents saw his perilous condition, and 
might, by ordinary diligence, have pre- 
vented the injury. Kentucky Central 
R. R. Co. ». Dilla, 4 Bush (Ky.), 593. 
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is responsible, and does not apply where it may have been caused by 
the act of a stranger.! Nor does it apply where the defects causing 


The rule is that when a passenger, by his 
own misconduct or negligence, contributes 
to the injury, as by riding in the baggage- 
car contrary to the rules of the road, he 
cannot recover. Higgins o. Hannibal & St. 
Joseph R. R. Co., 36 Mo. 418, As, if the 
injury was occasioned by the passenger's 
failure to obtain the knowledge of, and 
to act upon, the established usage, custom, 
and regulations of the company. Southern 
Rh. R. Co. v. Kendrick, 40 Miss. 374. In an 
action by a widow against a railway com- 
pany to recover damages for the loss of her 
husband's life, it was error to instruct the 
jury that if the deceased knew that ‘‘ the 
fast line" was approaching, and knew his 
danger in timo to escape and did not, then 
the fault was his own, and there could be 
no recovery. The instruction should have 
been, that he was to be charged with 
knowledge, or regarded as knowing, if he 
had such warnings or opportunities of 
knowledge, as would, with ordinary cau- 
tion in those circumstances, have saved 
him from danger. No one could prove his 
actual knowledge, but his means of knowl- 
edge could be shown. Pennsylvania R, R. 
Co. v. Henderson, 48 Penn. St. 449. If 
the facts are undisputed, and fail to show 
that the plaintiff was in the exercise of 
due and reasonable care at the time of re- 
ceiving the injuries, it is the duty of the 
court to instruct the jury that he cannot 
recover. Gavett v. Manchester & Law- 
rence R. R. Co., 16 Gray (Mass.}, 501. 
A complaint seeking a recovery from a 
railroad company on the ground of negli- 
gence in running a train of cars, whereby 
the plaintiff has been injured, must ex- 
preasly allege that the injury occurred 
without the fault or negtigence of the 
plaintiff. Maxfield v. Cincinnati, &c. R.R. 
Co., 41 Ind. 269; Jeffersonville R. R. Co. 
v. Hendricks, 26 id. 228. The burden is 
not on plaintiff to aver affirmatively that 
he was at the time exercising due care, 
and was himself without negligence, con- 
tributing to the injury. Negligence in 
the plaintiff is a mere defence to be set up 
by the answer, and shown like any other 
defonce, Thompson # North Missouri 
R. R. Co., 51 Mo. 190. 


1 Curtis v. Rochester, &c. R. R. Co. 
In this case, Grover, J., said: ‘* August 
7, 1852, the plaintiff took passage iu the 
defendants’ cars at Geneva for Auburn. 
As the train was passing Waterloo, it ran 
off the track, and the plaintiff was injured. 
The court, among other things, charged 
the jury that the fact of this accident oc- 
curring was of itself presumptive evidence 
of negligence on the part of the defend- 
anta, and it lay with them to explain it 
and to prove that they were not negligent, 
in order to discharge them from liability 
to the plaintiff; to which the defendants 
excepted. The plaintiff was bound to 
prove her cause of action. That was that 
she had received an injury caused by the 
negligence of the defendants. The negli- 
gence of the defendants must be proved 
by the plaintiff, 13 well as the reception 
of the injury. It was not enough for her 
to prove that while a passenger upon the 
defendants’ cars she was injured. In this 
case, proof was given that the cars ran off 
the track, and that this occasioned the in- 
jury. It was in reference to this evidence 
that the judge charged the jury that the 
fact of this accident occurring was pre- 
sumptive evidence of negligence on the 
part of the defendants. The question is, 
whether the plainti.’ was bound to go 
further, and show the particular cause of 
the cars being thrown from the track, or 
whether it was for the defendants to show 
that it was accidental, and without neglect 
upon their part. This question may be 
determined upon principles applicable to 
all modes of carrying passengers. It is 
the duty of all engaged in this business, 
in any mode, to use care to secure the 
safety of the passenger, proportioned to 
the danger incident to the inode of convey- 
ance. In case this care is applied, as a 
general result the safety of the passenger 
will be secured, so far as that safety de- 
pends upon the state or condition of any 
of the means provided by the carrier and 
used in the business ; if there is no imper- 
fection in any of these, and suitable cau- 
tion is employed hy those engaged in their 
application, everything dependent thereon 
will accomplish the end in view. This is 
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the injury are visible, and were seen by or known to the passenger, 
nor where the injury resulted from some voluntary act of the passen- 


as certain as the laws of mechanics. 
When, therefore, an injury is received 
from a derangement of anything employed 
by the carrier, the presumption necessarily 
arises that there existed somewhere an im- 
perfection in the machinery employed, or 
negligence in its application. It is the 
duty of the carrier to provide perfect ma- 
chinery, and if he has failed in this, it de- 
volves upon him to show the excuse, if 
any. This is the rule applicable to all 
cases where a party seeks exoneration from 
8 duty imposed upon him by law or incur- 
red by contract. The plaintiff has estab- 
lished his cause of action when he has 
shown a failure to perform the duty, from 
which he has sustained an injury. It is 
for the defendant, then, to show the facts 
relieving him from responsibility in the 
_ particular case, This imposes no hardship 
upon the defendant in this class of cases. 
The whole management is exclusively 
under his control. He has ample means 
to show the true cause of the difficulty. 
The plaintiff knows nothing about it. He 
takes passage with the carrier, who, in- 
stead of conveying him safely, inflicts an 
injury upon him by the failure of some 
part of the machinery-employed by him. 
In many cases, it would be impossible for 
the plaintiff to ascertain the particular de- 
fect, and I think no such obligation is im- 
posed npon him by the rules of evidence. 
The authorities are uniform in favor of the 
rule held by the judge. Stokes v, Salton- 
stall, 13 Pet. (U. 8.) 181 ; Carpue v. Lon- 
don, &c. Ry. Co., 5 Q. B. 747 ; Holbrook 
v. Utica, &c. R. R. Co., 16 Barb, (N. Y.) 
118. The defendants’ counsel cites the 
case of Holbrook v. Utica, &c, R. R, Co., 
12 N. Y. 236, in opposition to the rule. 
I understand that case as substantially 
sustaining the rule as laid down by the 
judge in his charge in thiscase. Rueo.gs, 
J., says that if the witness who swears to 
the injyry testifies also that it was caused 
by @ crush in a collision with another 


. 1 Shearman & Redfield on Negligence, 
§ 280; Railroad Co. v. Mitchell, 11 Heisk. 
(Tenn,) 406; Miller v, St. Louis, &. 


train of cars belonging to the same car- 
riers, the presumption of negligence im- 
mediately arises. Just so when it is 
proved that the injury arose from any de- 
rangement, crush, or displacement of the 
track or cars.” In the same case SELDEN, 
J., said: ‘*‘ Whenever it appears that the 
accident was caused by any deficiency in 
the road itself, the cars, or any portion of 
the apparatus belonging to the company 
and used in connection with its business, 
a presumption of negligence on the part of 
those whose duty it was to see that every- 
thing was in order immediately arises, it 
being extremely unlikely that any defect 
should exist of so hidden a nature that no 
degree of skill or care could have foreseen 
or discovered it. If it be said thut upon 
the same principle upon which negligence 
is presumed in such a case it should be 
presumed in every case, on account of the 
high degree of improbability that a 
serious accident of any kind should occur 
without some degree of negligence, the 
answer is plain ; and to present this dis- 
tinction is the object of most that has been 
said. There may be a presumption of 
negligence in every case ; but where noth- 
ing is known in regard to the cause of the 
accident, the negligence may as well have 
been that of some one residing in the 
vicinity of the road, or of some stranger, 
of whom numbers come in contact with it 
every day, as of any of the employés of the 
company ; while if it appears that the 
mischief has resulted from a defect in 
some part of the apparatus of the com- 
pany, the negligence, if any, must have 
been that of some one for whose acts and 
omissions the company is liable, — it being 
well settled that the carrier is responsible 
for the negligence or want of skill of every 
one who has been concerned in the manu- 
facture of any portion of its apparatus, 
Hegeman v, Western RK. R. Co., 13 N. Y, 
9; Ware v. Gay, 11 Pick. (Mass.) 106; 
Ingalls v. Bills, 9 Met. (Mass,) 1. The 


R. R. Co., 5 Mo. App. 471; Le Barron 
v. East Boston Ferry, 11 Allen (Mass,), 
812. 
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ger himself, “combined with some alleged deficiency in the catrier’s 


means of transportation or accommodation. 


cases in which it has been said that a pre- 
sumption of negligence arises from the 
mere proof that an accident has occurred 
will appear, if examined, not to conflict 
materially with these principles; and some 
of them are, I think, illustrative of the 
distinction just suggested. The leading 
cases on the subject are those of Christie 
v, Griggs, 2 Camp. 79 ; Stokes ». Salton- 
stall, 13 Pet. (U. 8.) 192; Carpue ». Lon- 
don, &c. Ry. Co., 5 Q. B. 747; Laing 
». Colder, 8 Penn. St. 479. In Christie 
v. Griggs, where Sir James MANSFIELD is 
supposed to have laid down the proposition 
in question, it was proved that the injury 
was caused by the brenking ol the axle-tree 
of the coach, upon the top of which the 
plaintiff was seated ; and it was in view of 
this proof that the Chief Justice made 
the remark that ‘the plaintiff had made a 
prima facte case by proving his going on 
the coach, the accident, and the damage 
he had suffered.’ There is no doubt that 
in such @ case negligence should be pre- 
sumed, for the reasons which have been 
given. In the case of Stokes ». Salton- 
stall, ante, which was also an action 
against the proprietors of a line of stage- 
coaches, the court instructed the jury that 
the ‘ facts that the carriage was upset and 
the plaintiff's wife injured were prima 
Jacie evidence that there was carelessness, 
or negligence, or want of skill, on the part 
of the driver ; and threw upon the defend- 
ant the burden of proving that the acci- 
dent was not occasioned by the driver's 
fault.’ Taken abstractly, this instruction, 
which was, sustained by the court, might 
seem to be in conflict with the principles 
here contended fur; but if understood in 
reference to the proof, it is otherwise. 
The plaintiff has proved not only the 
accident and the injury, but that the pas- 
sengers had remarked that the driver 


”1 In this country, 
appeared intoxicated, and 0 told the 
ageut of the proprietors; that the road 
was perfectly level, and not dangerous or 
difficult ; and that the reckless conduct of 
the driver had called out repeated remon- 
strances from the passengers, which were 
wholly unattended to. Here was ample 
proof of negligence, and the judge must 
have had these circumstances in view when 
he made his remarks to the jury. The 
happening of the accident, under the cir- 
cumstances proved, was undoubtedly 
prima fucie evidence of negligence. The 
other two cases were actions for injuries 
upon railroads. In that of Carpue v. Lon- 
don, &. Ry. Co., ante, it appeared that 
the position of the rails had been some- 
what deranged et the spot where the in- 
jury took place; and the Chief Justice 
charged the jury that it having been shown 
that the exclusive management both of the 
machinery and the railway was in the 
hands of the defendants, it was presum- 
able that the accident arose from their 
want of care, unless they gave some ex- 
planation of the cause by which it was 
produced. This is in perfect accordance 
with the principles which have been here 
advanced. Laing v. Colder, ante, is per- 
haps the strongest case in support of the 
doctrine against which we contend. When 
that case was heard in banco, BELL, J., 
said: ‘the mere happening of an injurious 
accident raises, prima facie, a presumption 
of neglect, and throws upon the carrier 
the onus of showing it did not exist.’ 
But the charge of the judge at the circuit 
upon which the question arose was not 30 
broad. He instructed the jury that ‘in 
the present case the presumption was there 
had been negligence," —a charge fully 
justified by the proof, which was that the 
accident occurred while the car was cross- 
ing a bridge, which was so narrow that the 


1 Thompson on Carricrs of Passengers, 
214, where the author sustains the propo- 
sition by apt illustrations. Taylor », 
Grand Trunk R. R. Co., 48 N. H. 804; 


Seymour v. Chicago, &. R. R.Co., 8 Biss. 
(U. 8. C. C.) 43; Brunswick, R. RB. Co. 


v. Gale, 56 Ga, 322; Knight v. R. R. 
Co., 66 Me. 284; Heasle v. R. R. Co., 62 
IL 501; Meir v. Penn. R. R. Co., 64 
Penn. St. 225; Pendleton, &. R. R. Coa 
v. Sims, 18 Ohio St. 255 ; Railroad Co. a 
Pollard, 23 Wall. (U. 8.) 341. 
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except in Michigan? and Tennessee? it is, so far as the question has 
been decided, undoubtedly the rule that a railway company is re- 
sponsible for defects in its vehicles, etc., which might have been 
discovered in the process of manufacture, by the application of 
known tests, but which are not discoverable by any examination 
which the company could reasonably make afterwards® But while 


plaintiff's hand, lying outside the car- 
window, was caught by the bridge and his 
arm broken. It was palpable negligence 
on the part of the company so to construct 
the bridge. In no instance that I am 
aware of has it been said ly any judge that 
negligence, on the part of the carrier, was 
to be presumed from the mere happening 
of an accident, except where the facts 
proved in the particular case fully war- 
ranted the presumption upon the principles 
here insisted upon. The views here pre- 
sented are, I think, sustained by the 
opinion of this court in the case of Hol- 
brook v. Utica, &. BR. R. Co., 12 N. Y. 
236, Ruascies, J., there says: ‘In ac- 
tions like the present, the burden of prov- 
ing that the injury complained of was 
caused by the defendant’s negligence lies 
on the plaintitf. The same rule applies as 
in an action for an injury to a passenger in 
astage-coach. It generally happens, how- 
ever, in cases of this nature, that the same 
evidence which proves the injury done 
proves also the defendant's negligence, or 
shows circumstances from which strong 
presumptions of negligence arise, and 
which cast on the defendant the burden 
of disproving it. For example, a pas- 
senger’s leg is broken while on his passage 
in a railroad car. This mere fact is no 
evidence of negligence on the part of the 
carrier until something further be shown.’ 
It does not follow from what has been 
said that the judgment in this case is to 
be reversed for errorin that part of the 
charge referred to. The very witness 
called by the plaintiff upon the trial 
proved enough of the circumstances of the 
case to warrant the presumption of negli- 

ce. It was clear from his testimony 
that the accident was caused by some de- 
fect in the track, and in all probability by 
the misplacement of the switch. It was 
immaterial, however, whether it was thia, 
or the spreading of the rails, as the com- 


pany sought upon cross-examination to 
show, which threw the train from the 
track. In either case the presumption of 
negligence would arise. The judge was 
fully warranted in instructing the jury 
that the occurrence of the accident, under 
the circumstances disclosed by the evidence, 
authorized the presumption of negligence. 
Did he do more than this? He did not 
say to the jury, in the language of Judge 
Beu, in Laing v. Colder, ande, that ‘the 
mere happening of an injurious accident’ 
raises a presumption of negligence; but 
his words were that ‘the fact of this acci- 
dent occurring’ was presumptive evidence, 
etc. The effect is attributed, not to any 
and every accident, but to this particular 
accident. A verdict like this, sustained 
as it is by ample evidence, ought not to be 
distarbed by a construction which would 
make the charge a mere abstraction, not 
called for by the exigencies of the case, 
provided any other interpretation is ad- 
missible. There is no reason to suppose 
that the jury were misled. They were 
carefully instructed that if the injury was 
the result of pure accident, without any 
neglect of the defendants, the plaintiff 
could not recover; and under the view 
which has been taken, the charge, so far 
as the exception under consideration is 
concerned, may, I think, be properly 
sustained,” 

1 Grand Rapids, &. R. R. Co. ». Hun- 
tley, 88 Mich. 537; 81 Am. Rep. 821; 
Michigan Central R. R. Co, v. Coleman, 
28 Mich. 440; Michigan Central R. R. 
Co. v. Dolan, 82 Mich. 510; Ft. Wayne, 
&c. R.R. Co. v. Gildersleeve, 88 Mich. 188, 

2 Nashville, &. RR, Co. Hetsk. 
(Tenn.) 27. 

8 Pittsburgh, &. R. R. Co, v. Nelson, 
51 Ind. 150; Ingalls ». Bills, 9 Met. 
(Mass.) 1; McGuire o. Golden Gate, 1 
McAll, 104; Hegeman v. Western R.R. 
Co., 18 N. Y. 9. 
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it may be true that the rule adopted in England and the States re- 
ferred to, that, if a carrier of passengers purchases his vehicles from 
reputable manufacturers, giving them such examination as is prac- 
ticable and usual among prudent carriers using similar vehicles, he 
is not responsible for defects not discoverable on such examination, 
although they might have been discovered in the process of man- 
ufacture, is fully adequate to protect the interests of the travelling 
public, and more in consonance with the idea universally admitted, 
that such carriers are not to be regarded as insuring the absolute 
safety of their appliances, it is a rule which has not as yet found 
general favor with our courts. There is much force in the state- 
ment of CAMPBELL, J.,) that “the law does not contemplate that rail- 
road companies will in general make their own cars or engines, and 
they purchase them in the market of persons supposed to be com- 
petent dealers, just as they buy other articles. All that they can 
reasonably be expected to do is to purchase such cars and other 
necessaries a3 they have reason to believe will be safe and proper, 
giving them such inspection as is usual and practicable as they buy 
them.” So too, there is great force in the argument that if a railway 
company sees fit, either upon grounds of economy or otherwise, to 
purchase its cars and appliances in the market instead of mannfac- 
turing them itself, it must be regarded as taking the risk of ‘any 
defects therein which could have been discovered by it by the ap- 
plication of known and usual tests if it had manufactured them 
itself, and that the diligence of the manufacturers cannot be substi- 
tuted for the diligence of the carriers. There can be no injustice 
in requiring these companies to respond in damages for injuries 
resulting from such defects, especially as they have it in their power 
to provide by contract with the manufacturers for their own indem- 
nity against the consequences of any insufficiency in that respect? 
This rule imposes a high degree of care and vigilance upon railway 
companies, but it does not impose upon them a greater burden in 
this respect than public policy, in view of the nature of the business, 
demands, nor is it unreasonable or unjust either to the companies or 
the public. It would be impracticable and disastrous to permit any 
relaxation of vigilance on the part of these companies by permitting 
them, by purchasing their appliances, to shield themselves from the 
consequences of defects therein, by saying: “I bought the defective 


1 In Grand Rapids, &. R. R. Co. v. Huntley, ante. 
® Frances v. Cockerell, ante, 
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appliance of a reputable manufacturer, and he, and not myself, is the 
party to be blamed.” Perfection, either in its road-bed or appliances, 
is not expected, nor is perfect skill or care, nor an excessiveness of 
caution which would render the operation of the road impracticable 
required, but the law and public policy both require such a reasona- 
_ ble degree of care and vigilance as the nature of the business and the 
possible dangers incident thereto require! The degree of diligence 
to be observed does not depend upon the pecuniary ability or ca- 
pacity of the carrier,’ but the same degree of care and vigilance is 
imposed upon each and every railway corporation which employs 
the dangerous agency of steam to propel its trains, whether its 
treasury is in a good or bad condition, or whether it is a weak or 
@ strong corporation, or whether it operates a long, or a short line. 
By undertaking to carry passengers by the use of the dangerous ele- 
ments involved, a railway company impliedly contracts to carry its 
passengers safely, so far as reasonable care and prudence can secure 
_ that result; and a passenger is never bound to inquire as to the 
financial ability of the corporation to keep its roadway and other 
appliances in repair, or as to the length of its line or the number of 
trains which it runs. Each and every railway company is under an 
equal legal obligation to its passengers in this respect, and irrespec- 
tive of the amount of its business, or its financial ability, a passenger 
has a right to presume from the very fact that it runs its trains 
that it has discharged its duty.2 That would be a very singular and 
unjust rule, which graduated the degree of care to be observed bya 
railway company to the length of its purse, and of its line, and the 
number of trains which it runs; and the law recognizes no such 
distinction.® 

Sec. 303. Injuries resulting from Passenger putting himself volun- 
tarily in a dangerous Position. — Railroad companies are only bound 
to exercise due care that a passenger is not injured through their 
fault, and are not required to exercise such a supervision over him 
as absolutely prevents his being injured by his own fault In other 

1 Michigan Central R. R. Co. v. Colee 48 N. H. 804, where this question is con- 
man, 28 Mich. 440; McPadden v. N. Y., sidered. 
&c. R. R. Co., 44 N. Y. 478. In the lat- 4 In a case where a etock-drover was 
ter case the company was held not liable riding on an ongine with several others 
for an injury resulting from the breaking when another engine suddenly came in 
of a rail by extreme cold. sight around a curve, and all the others 

2 See, however, Wharton on Negli- jumped off but the decedent, who remained 


gence, 640. and was killed, the court charged the jury 
# See Taylor v. Grand Trank R. R.Co., that if the defendant's employés were neg- 
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words, if a passenger voluntarily puts himself in a dangerous posi- 
tion he cannot claim indemnity from the company. Thus, if a pas- 


ligent, and the decedent was rightfully 
riding on the engine, the plaintiff could 
recover, and this was held under the plead- 
ings to be erroneous, as it disregarded the 
question of the contribatory negligence of 
the decedent. Wabash, St. Louis, & Pa- 
cific R. R. Co. v. Shacklet, 12 Am. & Eng. 
R. R. Cas, (Ill) 166. A passenger, on 
the station to which he was going being 
announced, and after the car had entered 
the station, left his seat and stood inside 
the closed door of the car, for the pur- 
pose of hastening his departure therefrom. 
While he was so standing, the car came in 
collision with another car, and the passen- 
ger was thrown down and injured. It was 
held, in an action by him against the com- 
pany, that the question whether he was in 
the exercise of reasonable care was for the 
jury. Barden v. Boston, Clinton, & Fitch- 
burg R. R. Co., 121 Mass. 426 ; Worthen 
v. Grand Trunk R. R. Co., 125 id. 99, 
The driver of a horse-car is not the agent 
of a passenger so as to render such paasen- 
ger chargeable for the negligence of the 
driver. When a passenger in a horse-car 
is injured by the carelessness of the engine- 
driver of a railway company in the man- 
agement of his locomotive, it is no defence 
to show contributory negligence in the 
driver of the horse-car. Bennett v. New 
Jersey R. R. & Transportation Co., 86 N. 
J. L. 225. In England, however, it is 
held otherwise. Thus, the plaintiff, one of 
the travelling inspectors of the carriage 
and wagon department of the L. & N. W. 
Railway Company, was travelling under a 
pass from them, in one of their carriages, 
on a journey from Leeds to Manchester. 
Near C. station, and on the line of the 
defendant, over which the L. & N. W. 
Railway had running powers, the train in 
which the plaintiff was travelling came 
into collision with a number of loaded 
wagons, which were being shunted from a 
siding by the defendant, and he was in- 
jured. There was evidence of negligence 
on the part of the driver of the plaintiff's 
train in travelling at too great a speed, so 
as to be unable to stop when he came in 
sight of the danger signal, which had 
been hoisted by the defendant. The jury 


found that the accident was caused by the 
joint negligence of the defendant and the 
L. &N. W. Ruilway Company. It washeld, 
— approving the decision in Tho. v. 
Bryan, 8 C. B. 115,—that the plaintiff 
was so far identified with the L. & N. W. 
Railway company that he could not recover. 
Armstrong v. Lancashire, &c. Ry. Co., L. 
R. 10 Exchq. 47 ; Bridge ». Grand Junction 
Ry. Co., 3M & W. 244. Where a passenger 
is injured by the mutual uegligence of the 
employés of the company on whose train 
he is rightfully travelling, and of those of 
another company with whom he has no 
contract, there being no fault or negli- 
gence on his part, he or his personal repre- 
sentative may maintain an action against 
either company in default, and will not be 
restricted to an action against the carrier 
company on whose train he was travelling. 
Wabash, St. Louis, & Pacific R. R. Co. 
v. Shacklet, 105 Ill. $64. Where a 
passenger is injured by a collision of his 
train with another, through the mutual 
negligence of both companies, he exercis- 
ing due care, he cannot maintain an action 
ex contractu against the company owning 
the rival train; but this furnishes no reason 
why he may not maintain an action ex de- 
licto against it. N., who understood the 
English language imperfectly, was travel- 
ling upon a railway in the caboose of a 
freight train, and, upon the stopping of 
the train on the main track at a station 
where there were two side tracks, stepped 
out upon the front platform of the car 
with two or three other persons, one of 
whom was an employé The latter, seeing 
a train approaching from behind, called to 
N., with the others to escape, and observ- 
ing that he did not move, attempted to 
drag him from the platform, but was re- 
sisted, when the approaching train strack 
the car, and N. was killed. It was held 
that N. was not guilty of contributory 
negligence if he did not understand the 
meaning of the warning addreseed to him, 
or know the purpose of the efforts to drag 
him from the car, Walter * C., D. & 
M. R. R. Co., 89 Iowa, 88. At the cross- 
ings of public roads, or wherever cattle 
are in the habit of straying, or known to 
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senger allows his hands or arm to protrude out of a window beyond 
the outer surface of the car, it is held to be negligence per se, which 
prevents a recovery for any injury received thereby.! In an early 


be liable to stray upon the track, it is the 
duty of the company to use the utmost 
Vigilance to keep them off, and in all such 
places to erect cattle-guarda, put up fences, 
or station watchmen for that purpose ; and 
a failure to do so is negligence, rendering 
them liable to passengers for all injuries 
occasioned thereby. Wright v. Penn, R. BR. 
Co., 8 Pittsb. (Penn.) 116 ; Cumberton ». 
Iriah North-Western Ry. Co., 3 Ir. Rep. C. 
L. 608. At the intersection of a railway and 
highway, the railway company placed a 
gate consisting of a pole about thirty-five 
feet long, which, when trains were pass- 
ing, was swung from one side of the high- 
way to a post on the other. As a train 
was approaching the crossing, a heavy 
_ Tanaway team dashed against the pole 
which was swung across the highway, 
and broke it or loosened it from its fast- 
ening. The pole swung obliquely across 
the track, and the whole or a part of it 
was driven into one of the cars which had 
not slackened its speed. It was held, in an 
action against the company by a passenger 
in the car for injuries received from the 
pole, that evidence of the above facts would 
warrant a jury in finding that the accident 
was caused by the defendant's negligence. 
Tyrrell v. Eastern R.R. Co., 111 Mass. 
546. Where the train oversets or the 
wheel or axle of a car breaks, such fact is 
prima facie evidence of neglect on the part 
of the railway company. Baltimore & 
Ohio R. R. Co. v. Noell, $2 Gratt. (Va.) 
894; Baltimore & Ohio R. R. Co. v. 
Wightman, 29 Gratt. (Va.) 431; Peoria, 
Pekin, & Jacksonville R. R. Co. v. Rey- 
nolds, 88 Ill. 418 ; Stevens v. European & 
North American RR. Co., 66 Me. 74; 
Flannery v. Waterford & Limerick Ry. 
Co., 11 Ir. Rep. C. L. 80; Bird »v. 
Great Northern Ry. Co., 4 H. & N., 
842; George 9, St. Louis, Iron Mt. & 
Southern R. R. Co., 84 Ark. 618; Den- 
ver, South Park, & Pacific R. R. Co. ». 
Woodward, 4 Col. 1. In an action bya 
passenger to recover damages for personal 
injuries occasioned by running off the 
track, evidence that the train on which 
VOL. 11. — 25 


the accident occurred, and of which wit- 
ness was conductor, had run off the track 
seven or eight times within a month before 
the accident, is admissible. Mobile & 
Montgomery RB. R. Co. o. Ashcraft, 48 
Ala, 15; 49 Ala, 305. A., @ passenger, 
was awakened in the night by a jer, 
caused by the train being thrown from the 
track. Perceiving that! the car was being 
dragged over the sleepers, he left his seat 
and, following an employé of the company, 
jumped from the platform and was injured. 
The car was dragged but a short distance 
beyond the point where A. jumped, and 
all the other passengers, who remained in 
the cara, escaped unhurt. The derailment 
of the train was caused by the decayed 
condition of the ties. In an action by A. 
against the company to recover damages 
for his injury, the court left the question 
to the jury whether he had jumped from 
apprehension of danger which did not ex- 
ist, or tnder circumstances making it 
reasonable act of prudence on his part, 
instructing them that in the former event 
he could not recover, but that in the latter 
event he might. It was held that this was 
not error. Pittsburgh, Buffalo, & Western 
R. R. Co. v. Rohrman, 12 Am. & Eng. 
R. R. Cas. (Pa.) 176. If ao passenger, 
alarmed by the peril apparently occasioned 
by the derailment, but acting as a pereon 
of ordinary prudence would in like cir- 
cumstances in endeavoring to escape, goes 
to the platform of the car, and jumps or 
ie pushed off by the motion of the car, or 
the other passengers, he may recover. 
Smith v. St. Paul, &. R. R. Co, 80 
Minn. 169. 

1 In Pittsburgh, &. R. R. Co. 0. Me- 
Clarg, 56 Penn. St. 294, where an injury 
was sustained by a passenger from protrud- 
ing his elbow out of the car-window, it wae 
held that the thoughtless or imprudent 
protrusion of the elbow from the window 
of a car was negligence i ee, etc., which 
would exempt the company from all lia- 
bility, although the hurt was produced by 
the passenger's arm coming in contact with 
a car standing on @ switch on the defend- 
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tase in Pennsylvania, the arm of a passenger was broken while he 
was travelling on a railroad-car. The accident occurred while the 
car was passing over a bridge, which was so narrow that the plain- 
tiff’s hand, lying outside of the car-window, was caught by the 


bridge, and the arm was broken. 


In this case the court held that 


merely suffering the hand to remain outside the window was not 
necessarily negligence which would bara recovery! In a late case 
in Louisiana, it was held to be per se negligence for a street-railway 


ant’s road, — overruling Laing v. Colder, 8 
id. 479, where it was held that where a pas- 
senger’s arm was broken by being hit against 
the side of avery narrow bridge a recov- 
ery could be had. And in Todd v. Old 
Colony, &c. R. R. Co., 8 Allen (Mass.), 
18, 7 id. 207, where an action was against 
a railroad company to secure damages for 
@ personal injury to the elbow of a passen- 
ger extended through an open window, it 
was held that there was no liability upon 
the company. And the rule laid down 
has been followed in many subsequent 
cases. Louisville, &c. R. R. Co. v. Sick- 
ings, 5 Bush (Ky.), 1; Indianapolis, &c. 
R. R. Co, v. Rutherford, 29 Ind. 82; 
Pittsburgh, &c. R. R. Co. v. McClurg, su- 
pra; Pittsburgh, &. R. R. Co. v. An- 
drews, 389 Md. 329; 17 Am. Rep. 568; 
Holbrook v. Utica, &c. R. R. Co., 12 N.Y. 
236; Dun v. Seaboard, &c. R. R. Co. (Va.) 
17 Rep. 699. According to these decisions 
the protrusion of the limbs of the passen- 
gers, even to the minutest distance, out of 
the windows of the car will be regarded as 
necessarily, and under all circumstances, 
such contributory negligence on the part 
of the passenger as will deprive him of 
all right to claim compensation from the 
carrier for injuries which may be occa- 
sioned thereby, however incautious the 
latter may have been in guarding against 
such accidents. A different rale has been 
laid down in some of the States, and the 
courts have gone so far as to hold that the 
carrier is responsible for injuries so re- 
ceived, unless the windows of the cars are 
so barricaded with bars as to render it 
impossible for the passenger to put any 
part of his person outside of the window. 
New Jersey R. RB. Co. v, Kennard, 21 
Penn. St. 208; Spencer v. Milwaukee, 
, &e. R. R. Co., 17 Wis. 487 ; Chicago, &. 


R. R. Co. v. Pondrom, 51 IIL 383; 2 Am. 
Rep. 300 ; Barton v. St. Louis, &. R. R. 
Co., 52 Mo. 258; 14 Am. Rep. 418; and 
Summers v. Crescent City R. R. Co., 37 
La. An. 189 ; 44 Am. Rep. 419. In Win- 
ters v. Hannibal, &c. R. R. Co., 39 Mo. 
486, where a passenger's elbow protruding 
from a car-window was hit by a portion 
of a wrecked car which had ’not been 
seasonably removed, it was held that the 
company was liable. See also Miller 9. 
St. Lonis R. R. Co., 6 Mo. App. 471. But 
the better rule, both upon authority and 
upon reason is, that the passenger being 
endowed with intelligence which enables 
him to foresee and to avoid danger, the 
exercise of at least ordinary prudence is 
required on his part to escape it ; and if 
by his failure to exercise these faculties 
for his own preservation, a misfortune be- 
fall him, though the carrier may have 
been in fault, it will be attributed to his 
own carelessness and inattention, and the 
responsibilities will not be thrown on the 
carrier. 

1 Laing v. Colder, 8 Penn. St. 479. 
But this doctrine is repudiated in Pitts- 
burgh, &. R, R. Co. ». McClurg, 56 Penn. 
St. 204; See also Federal St., &. R. R. 
Co. v. Gibson, 96 Penn. St. 83. 

4 Summers v. Crescent City, R. R. Co., 
34 La. An. 189 ; 44 Am. Rep. 419; Fed- 
eral Street & Pleasant Valley R. R. Co. ». 
Gibson, 96 Penn. St. 88. An action was 
by a passenger to recover damages which 
he sustained while in a car of a street rail- 
way company, in being struck by a pase- 
ing load of hay. The defendant in error 
sat near an open window with his arm so 
exposed that it was struck and injured by 
the hay ona passing wagon. Thus, theprox- 
imate cause of injury, at least in part, 
was caused by the act of a third party over 
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company to have two tracks so near together that a passenger’s arm 
projecting a few inches from a car-window may be hit by a passing 
train; and that it is not necessarily negligent for a passenger to allow 
his erm to project from a car window. But the line of reasoning 
adopted in this case fails to convince us that the doctrine held is 
either just or proper. Any person possessed of sufficient intelligence 
to ride upon a street-car must know that the vehicle in which he is 
riding cannot turn from the rails upon which it runs, and is con- 
stantly passing other vehicles, which are liable to pass very near to it 
so as to render it unsafe, except with the utmost watchfulness upon 
his part, to allow any portion of his body to protrude beyond the outer 
surface of the car; and it makes no difference in this respect that 
one source of danger is the company’s own cars passing upon other 


which the railroad company had no con- 
trol. If the injury was caused by the 
contributory negligence of the passenger, 
_ or by the sole negligence of the driver of 
the wagon, there should be no recovery. 
The jury found that the passenger was 
without fault on his part. Said Mercer, J., 
“To enable him to recover he must also 
prove that the company was guilty of neglt- 
gence, and its negligence was a cuuse of the 
fnjury. It is just here that the errore 
covered by the first, fourth, and fifth as- 
signments appear. The learned judge 
substantially charged if the defendant in 
error ,was without fault, the company 
must prove that it was guilty of no neg- 
ligence; thus shifting the burden of 
proof resting on the passenger, and throw- 
ing it on the company to disprove negli- 
gence. This was error. The duty rested 
on the defendant in error to prove negli- 
gence of the company. Without this he 
established no cause of action against it. 
McCullough o. Clark, 40 Penn. St. 309; 
Allen v. Williard, 67 Penn. St. 874; Wa- 
ters v. Wing, 59 id. 211. It is troe in 
many cuses the mere fact of injury to a 
passenger raises the presumption of want 
of care on the part of a railroad company. 
Such is the case when the injury results 
from defective track, cars, machinery, or 
motive power. Here there was no privity 
between the company and the driver of 
the wagon. Jt was,then, not liable for the 
act of the wagon on the principle of re- 


spondeat superior. Railroad Co. v.Hiuds, 


53 Penn. St. 512. The car did not leave 
its track. It is not alleged that any of 
the property of the company was improp- 
erly constructed or out of repair. If we 
correctly understand the complaint, it is as 
to the speed of the car. We see nothing 
in the case which relieved the defendant 
in error fron proving negligence, or that 
threw on the company the burden of dis- 
proving it. It is not sufficient that he be 
free from fault ; he must prove other facts 
creating a presnmption at least of negli- 
gence in the company, producing injury. 
The question then is, on this branch of 
the case, whether under the whole evi- 
dence the jury is satisfied that the com- 
pany did not use all just and proper care 
and diligence to prevent the injury? It 
was urged on the argument, that the first 
assignment was improperly made, as the 
point covered thereby wae withdrawn. It 
is, however, duly certified as part of the 
record, showing that it was affirmed and 
bill sealed for defendant below. This cre- 
ates a presumption it was read and an- 
swered in the hearing of the jury. It 
then had an effect not removed by its sub- 
sequent withdrawal, and may be reviewed. 
That question is of no practical impor- 
tance now, inasmuch as substantially 
the same instructions are contained in 
the portions of the charge covered by 
the fourth and fifth assignments. The 
second and third assignments are not 
sustained.” 
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rails laid in the street. Again, in the case of double tracks in pub- 
lic streets, the company is not always permitted to exercise its dis- 
cretion as to the distance apart at which they shall be laid, but these 
matters usually are, and probably in the case in question were, regu- 
lated by a municipal ordinance. To say that a passenger may be 
stupidly negligent, and expose his person to danger upon this class 
of vehicles, and the company made liable for the consequences of 
his negligence, is the assertion of a rule which has no foundation in 
reason and but little in authority; and it seems to us that the rule 
generally adopted, that such acts upon the part of a passenger either 
upon a street or steam car are prima facie negligent, is the correct 
one.} 

In a Pennsylvania case* in which this question was discussed, the 
court lays down a very sensible and sound rule: “A passenger on 
entering a railroad-car is presumed to know the use of a seat and 
the use of a window; that the former is to sit in, and the latter to 
admit light dnd air. Each has its separate use. The seat, he may 
occupy in any manner most comfortable to himself; the window, he 
has a right to enjoy, but not to occupy. .. . When a traveller puts 
his elbow or arm out of a car-window voluntarily, without any quali- 
fying circumstances impelling him to it, it must be regarded as neg- 
ligence im se; and when that is the state of the evidence, it is’ the 
duty of the court to declare the act negligence in law.”* While it 
is true that a passenger is presumed and bound to know that it is 
dangerous to expose any part of his person beyond the outer surface 
of the car, yet the railway company are also bound to know that pas- 
sengers will sometimes incur this risk, and that exposures of that 
class will sometimes accidentally occur; and for this reason we agree 
with Mr. WHARTON‘ that as prudent men, in view of the conse- 


1 Pittsburgh, &. R. R. Co. v. Mo- 
Clurg, 56 Penn. St. 294; Indianapolis, 
&c. R. R. Co. ». Rutherford, 29 Ind. 82; 
Todd v, Old Colony, &. R. KR. Co,, anise ; 
Lonisville, &c. R. R. Co. v. Sickings, 5 
Bush (Ky.), 1; Pittsburgh, &o. R. R. Co. 
v. Andrews, 39 Md. 829; Holbrook »v. 
Utica, &e. R. R. Co., 12 N. Y. 286, But 
seo Dahlberg v. Minneapolis, &. R. R. 
Co., Minn. Sup. Ct. 1884, 31 Abb. L. J. 
835, where it was held that the question 
as to whether a passenger was guilty of 
negligence in permitting his hand to be 
thrust out of the window of a street-car, is 
for the jury. 


? Laing v. Colder, 8 Penn. St. 479. 

? Louisville, &c. R. R. Co. v. Sickings, 
5 Bush (Ky.), 5; Lafayette, &. R. R. 
Co. v. Huffman, 27 Ind. 288; Holbrook 
v. Utica, &c. R. R. Co., 12 N. Y. 236; 
Pittsburgh, &. R. R. Co. o. McClurg, 
56 Penn. St. 294. Ina later Pennsylva- 
nia case it was held to be the duty of 
railway companies to put wire screens at 
the windows to prevent such accidents, 
but this doctrine was overruled by the 
case cited from the 56 Penn. St. anée, 

« Wharton on Negligence, 362, 


\ 
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RIDING IN BAGGAGE-CAR, ETO. 
quences involved, they are bound to guard against such consequences 
as far as possible, and if by making erections so near their track 
that a person's arm, head, or body, accidentally exposed beyond the 
surface of the car, is injured, it is liable for the consequences. But 
in order to warrant a recovery in such cases, the plaintiff must show 
that the injury did not occur through his own negligence. If, how- 
ever, there is a conflict in the evidence upon that point, it is held in 
Maryland that the question must be submitted to the jury.! 

Src. 304. Riding in Baggage-car, Engine, Freight-Car, eto.— A 
passenger who voluntarily rides in a baggage-car, or other known 
place of danger, in violation of the known rules of the company, and 
is injured in consequence of such violation, cannot recover damages 
therefor? even though he is there by the permission of the con- 
ductor ;* and in the absence of any proof upon that point, it has been 
held in a Texas case that it will be presumed that the passenger 
knew of the danger, and the regulations forbidding passengers from 
riding in the baggage-car.* In some of the States, it is held that 
the permission of the conductor will justify a passenger in riding in 
the baggage-car ;° but it seems to us that the better rule is that where 
& person voluntarily and unnecessarily puts himself in a position of 
danger, he cannot excuse the act because he was permitted to do so 
by the company’s agents, in direct violation of their rules. To say 
that a passenger may be negligent because he is permitted to be so 
by the conductor, is a dangerous relaxation of a salutary rule which 
requires proper care from a passenger. The idea which is promul- 


1 Pittsburgh, &. R. R. Co. v. An- see Dunn »v. Grand Trank R. RB. Co., 58 


drews, 39 Md. 829; Chicago, &. R. R. 
Co. ». Pondrom, 51 Ill. 333 ; Spencer v. 
R. R, Co., 17 Wis. 487. 

3 Hickey v. Boston, &. R. R. Co., 14 
Allen (Mass.), 429; Penn. R. R. Co. v, 
Langdon, 92 Penn. St. 21 ; Kentucky &&. 
R. R. Co, v. Thomas, 79 Ky. 160 ; Houston, 
&c. R. R. Co. 0. Clemmons, 55 Tex. 88. 
But contra, see Watson v. Northern Ry. 
Co., 24 U. C. Q. B. 98; Jacobus v, St. 
Paul, &c. R. R. Co., 20 Minn. 125. 

® Hickey v. Boston, &c. R. R. Co., 14 
Allen (Mass.), 429; Penn. R. R. Co. ». 
Langdon, axte; Houston, &. R. R. Co. 
v, Clemmons, ante. 

4 Houston, &. R. BR. Co. v. Clemmons, 
ante. But seo Jacobus v. St. Paul, &c. 
R. RB. Co.,, ante; also remarks of Paxson, 
J.,in Penn. R. R Co. ». Langdon. But 


Me. 187. 

5 Carroll ». N. Y., &. BR. R. Co, 1 
Duer (N. Y.), 571; Watson ». Northern 
R. R. Co., ante ; O'Donnell v. Allegheny, 
&c, R. BR. Co., 69 Penn. St. 239. Ina 
Minnesota case it was held that even though 
a passenger knew of the regulations, yet if 
he was permitied to ride in the baggage-car 
he does not do so at his peril. Jacobus », 
St. Paul, &. R. R. Co., 20 Minn, 125. 

6 In Hickey v. Boston, &c. R. R. Co, 
ante, Weis, J., very pertinently said, 
‘* It is not enough for the plaintiff to show 
that Hickey was rightfully upon the plat- 
form. Because he might rightfully occapy 
whatever place the conductor should per- 
mit, it does not follow that he would do 
so at the risk, exclusively, of the corpora- 
tion.” 
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gated in some of the cases that a passenger may, at the risk of the 
company, by the permission of the conductor, voluntarily put him- 
self in a position of danger in violation of a known rule of the com- 
pany seems to us to be contrary to reason and unjust. In the case 
cited from New York! it does not appear that any rule of the com- 
pany existed prohibiting the use of the baggage-car by passengers ; 
and in the Minnesota case? the evidence was conflicting as to 
whether the passenger knew of the rule of the company. But, it is 
proper to say that in this case, the court held that, inasmuch as the 
passenger was in the baggage-car by the permission of the conductor 
it made no difference whether he knew of the existence of the rules 
or not. It is doubtless true that a person may do acts under the 
advice or direction of the conductor of the train which involve 
more or less of personal risk, without being amenable to the charge 
of being guilty of negligence in se ; but, as we have previously stated,® 
it is always a question of fact for the jury whether or not the danger 
was so obvious that the passenger was bound to see it, and to act 
upon his own judgment rather than upon the permissive or active 
assent of the conductor to the act. The contract of the company 
with the passenger is impliedly subject to the condition that the 
company will transport him safely, so far as reasonable care upon 
its part can secure that result, provided the passenger complies with 
the reasonable rules and regulations which it has established to se- 
cure his safety, and is not guilty of negligence which brings injury 
upon himself. If the passenger voluntarily violates these rales or 
conducts himself negligently, and in consequence thereof is injured, 
can it consistently be said that the company should be chargeable 
with the damages? Ina Pennsylvania case before cited,* the court 
carefully reviews the cases and lays down what we believe to be the 
true rule. In that case, the decedent was travelling upon the de- 
fendant’s road, upon a commutation ticket. At the time of the acci- 
dent, he was riding in the baggage-car, in violation of the rules of the 
company. The rules were conspicuously posted in the baggage-car. 
The particular rule in question was as follows: “They (the train-men) 
must see that passengers are properly seated, and will not allow them 
to stand on the platforms of the cars, nor ride in the baggage or mail 
cars, Conductors and brakemen are instructed to strictly enforce 


1 Garroll ». N. Y., &c. R. R. Co, 1 3 ante, p. 1109. 


Duer (N. Y.), 671. * Pennsylvania R. R. Co. ». Langdon, 
* Jacobus ». St. Paul, &. R. R. Co, 92 Penn. 8t. 21; 87 Am. Rep. 661. 
ants, 
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this rule, and it is expected that passengers will cheerfully comply, 
as the rule is one intended for their own safety, it being particu- 
larly dangerous for passengers to be on platforms as trains approach 
stations.” While the plaintiff’s intestate was sitting in the bag- 
gage-car, and after the train had left Sharpsburg, it collided with 
the mail-train, injuring him so severely that his death occurred 
within a few hours thereafter. Had he been in the smoking-car, or in 
any of the passenger-cars, he would not have been injured. After the 
accident he stated to:some of the witnesses, that if he had not gone 
into the baggage-car he would not have been hurt. Said Paxson, J., 
“The right of @ railroad company to make reasonable rules for its 
own protection, and for the safety and convenience of passengers, 
has been repeatedly recognized.! Such companies are held, and 
very properly, to a strict measure of responsibillty in cases of inju- 
ries to passengers. It is not unreasonable that they should have tlie 
right to require passengers to observe such proper regulations as are 
essential to their own safety. With all the care such corporations 
can exercise in the perfection of their road-bed and machinery, and 
in the selection of their servants, accidents involving injuries and 
loss of life will frequently occur. This must continue to be the case 
so long as iron and wood are destructible, and dependence is placed 
upon the fidelity, the vigilance, and the judgment of servants. A 
misplaced switch or an inaccurately worded telegram may send a 
train to destruction. In such and other like cases, the company 
is liable to the party injured. The practical impossibility of avoid- 
ing all accidents by rail furnishes no good reason why such corpora- 
tions sball not respond in damages for the injuries caused by the 
negligence of their servants, when and so often as the same occur. 
Such being the measure of their responsibility, may they protect 
themselves so far as to require passengers to conform to reasonable 
rules intended to lessen the chances of their being injured? We 
know of no well-considered case which holds that they may not do 
so, nor has any sufficient reason been shown why they should not. 
In doing so, they at least seek to guard the lives of their passengers, 

“The baggage-car is a known place of danger. In this respect it 
differs from the cow-catcher and the platform only in degree. It is 
placed ahead of the passenger-cars and next to or near the locomo- 


1 Sullivan v. Phila. R. RB. Co.,80 Penn. Pitta. & Conn. R. R. Co. v. McClurg, 56 
St. 284; Powell v. Penn. R. R. Co., 82 id. 294; Cent. R. R. Co. v, Green, 86 id. 
Penn. St. 414; West Chester & Phila. 421; O'Donnell v. Allegheny Valley R, 
BR. B. Co. ». Miles, 55 Penn. St. 209; RB. Co., 59 id. 289. 
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tive. In cases of collision, it is the first car to give way to the 
shock, and frequently is the only one seriously injured. It is 
treated as dangerous by the rules of all well-regulated companies, 
and the rule of the defendant company emphatically declared it to 
be so. An infant or an idiot might be excused for riding in such a 
position, by reason of his lack of mental capacity, bat an intelligent 
man, accustomed to railroad travel, must be presumed to know ita 
danger. It is patent and the same under all circumstances. Can a 
passenger who voluntarily leaves his proper place in the passenger- 
car, in violation of the rules of the company, to ride in the bag- 
gage-car, or other known place of danger, and who is injured in 
consequence of such violation, recover damages for such injury? 
We are not speaking of a possible accident, the result of a brief visit 
to the baggage-car to give some needed direction about a passenger's 
luggage, to have it re-checked, or for any other legitimate purpose, but 
of a person who rides in a baggage-car in violation of a known rule of 
the company, and who is injured in consequence of such violation.’ 


1 In Houston, &. R. R. Co. v. Clem- 
mons, ante, the passenger went into the 
bagyage-car to get some water, there being 
none in the passenger-cars. He remained 
there about five minutes and the accident 
occurred, and if he had been in the amok- 
ing or passenger cars he would not have 
been injured. It was held that he could 
not recover. In Kentucky Central RB. R. 
Co, #. Thomas, 79 Ky. 160, 42 Am. Rep. 
208, the decedent was injured while rid- 
ing in the exprese-car. There was a rule 
of the company that conductors and hag- 
gage-masters must not allow any person 
to ride in baggage, mail, or express cars, 
whose duty did not require their presence 
there. The court held that there could 
be no recovery, —Corrr, C. J., saying : 
‘The decedent went into the express-car 
and was riding there when the accident 
occurred. None of the passenger-cars 
were thrown from the track, and no one 
in any of them was injured. There was 
plenty of room in the passenger-cars. It 
did not appear that the conductor knew 
the decedent was riding in the express- 
car, The most important questions in 
the cnse grow out of the action of the 
court in giving and refusing instructions. 
In the first instruction given forthe plain- 
tiff the court told the jury, in effect, that 


no fault on the part of the intestate which - 
did not contribute to the wrecking of the 
train would authorize a verdict for the 
defendant, on the ground of contributory 
negligence, and refused to instruct, as 
asked by the defendant, that it was the 
duty of the intestate to occupy a seat in 
one of the passenger-coaches, and that 
if he went voluntarily into the expreas- 
car, and it was more dangerous to ride in 
that car than in a passenger-car, and if 
his life was lost in consequence of his 
being in the express car, they should find 
for the defendant. That the intestate 
was @ passenger, and entitled to the privi- 
leges and subject to the duties incident to 
that relation, is not disputed. When the 
defence is contributory negligence, the 
proper question for the jury is, whether 
the damage was occasioned entirely by the 
negligence or improper conduct of the de- 
fendant, or whether the plaintiff himself 
so far contributed to the misfortune by his 
own negligence or want of ordinary or 
common care and caution, that but for, 
such negligence or want of ordinary care 
and caution on his part the misfortune 
would not have occurred. In the first 
case the plaintiff would be entitled to re- 
cover; in the latter he would not. Rail- 
road Co, » Hoehl, 12 Bush (Ky.), 41. 
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“In considering this question, regard must be had to the character 
of the rule violated. The rules adopted by railroad companies are a 


And this rule applies as well when the 
negligence of the plaintiff exposes him to 
the injury as when it co-operates in caus- 
ing the misfortune from which the injury 
results. Doggett v. R. BR. Co., 34 lowa, 
284; Colgrove v. RB. R. Co., 20 N. Y. 
492; R.R. Co. v, Dilla, 4 Bush (Ky.), 
690; R. R. Co. v. Sickings, 5 id. 1; Mec- 
Aunich v. R. R. Co., 20 lowa, 345. When 
a passenger enters a railway train he 
should take a seat in a passenger-coach if 
there is room, and if he voluntarily goes 
to a position of greater danger, and is in- 
jared, the question whether he is guilty of 
contributory negligence which will defeat 
his action, will depend upon the nature of 
the misfortune which resulted in his in- 

R. R. Co. v. Montgomery, 7 Ind. 
474. Contributory negligence is a de- 
fence which confesses and avoids the plain- 
tiffs case, and must be made out by 
showing affirmatively, not only that the 
plaintiff was guilty of negligence, but that 
such negligence co-operated with the neg: 
ligence of the defendant to produce the 
injary. If a whole train be precipitated 
down an embankment, or through a 
bridge into deep water, and a passenger 
seated in the expresa-car is drowned, his 
representative will have the same right to 
recover as the representative of a passen- 
ger who was seated in a passenger-coach. 
There could be no pretence for saying that 
because the passenger in the express-car 
was more exposed to danger in case of a 
collision with a train running in the op- 
-posite direction than he would have been if 
he had been in a passenger-coach, he ought 
not to recover, when it is clear that as re- 
specta the misfortune which actually oc- 
curred, his danger was not at all increased 
by the fact that he was in the express- 
car. §8o also of o large class of railroad 
disasters which result from the giving way 
of the track, or the breaking of some por- 
tion ofacar. These are as liable to occur 
at one portion of a train as at another, 
and consequently a passenger is in no 
more danger of injury from such accidents 
in the express-car than in a passenger-car. 
O'Donnell v. Allegheny RB. R. Co., 59 
Penn. St. 250. And the fact that he was 


in that car when the accident occurred 
would not defeat his right to recover, un- 
leas perhaps the injury should result from 
some agency in that car which would not 
have existed in a passenger-car. But 
there is another class of disasters in which 
the danger may be greater in the express- 
car then in the passenger-car. Express- 
cars are usually in advance of passenger- 
cars, and in case of collision with stock or 
other objects on the track, or with trains 
running in an opposite direction, the 
danger may be greater in the express-car. 
The question of contributory negligence 
may be further affected by other facts. 
The conductor is, as to the train under 
his charge, the general agent of the com- 
pany ; and if a passenger be invited by 
him to ocoupy a position more dangerous 
than a seat in a passenger-car, and the 
passenger is injured while in that position, . 
the company could not defeat an action 
for the injury by a plea of contributory 
negligence. In such a case the act of the 
conductor would be the act of the com- 
pany. Burns v. R. R. Co., 50 Mo. 189 ; 
Clark o. RB. R. Co., 36 N. Y.185. Ifa 
conductor requires @ passenger to occupy a 
dangerous position, the company would be 
liable in the same manner as if it had itself 
given the order. Ordinarily, it is the duty 
of a conductor to warn a passenger known 
to be occupying 2 dangerous position on 
the train, and to request him to take a 
seat in the passenger-car, and his failure 
to do 90 may sometimes be equivalent to 
the consent of the company that the pas- 
gsenger may occupy that position. Burns 
wv. R. R. Co., 50 Mo, 189; Clark v. Rail- 
road Co., 36 N. Y. 185. But he is not 
bound at the peril of the company, to 
know that a passenger is in an exposed 
position, and unless he does know it, the 
passenger has no right to complain that 
he was not warned. It is the duty of pas- 
sengers to occupy the cars provided for them, 
and the conductor has a right to presume 
that they are doing so until he knows the 
contrary; and if a passenger goes tnio 
the baggage, mail, or express car urithout the 
or consent of the conductor, he 
will not be permitted lo urge as an excuse 
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part of their police arrangements. Some of them are for the con- 
venience of the company in the management of its business. Others 
are for the comfort of passengers, and yet others have regard exclu- 
sively to the safety of passengers. The distinction between them, 
and the difference in the consequences of their violation, is manifest. 
As an illustration: it would be unreasonable to hold that the vio- 
lation of the rule against smoking could be set up as a defence to 
an action for personal injuries resulting from the negligence of the 
company. On the other hand, should a passenger insist upon riding 
upon the cow-catcher, in the face of a rule prohibiting it, and as 4 
consequence should be injured, I apprehend it would be a good de- 
fence to an action against the company, even though the negligence 
of the latter's servants was the cause of the collision or other acci- 
dent by which the injury was occasioned. And if the passenger 
thus recklessly exposing his life to possible accidents were a sane 
man, more especially if he were a railroad man, it is difficult to see 
how the knowledge or even the assent of the conductor to his occu- 
‘ pying such a position could affect the case. There can be no li- 
cense to commit suicide. It is true the conductor has the control of 
the train and may assign passengers their seats. But he may not 
assign & passenger to a seat on the cow-catcher, a position on the 
platform, or in the baggage-car. This is known to every intelligent 
man and appears upon the face of the rule itself. He is expressly 
required to enforce it, and to prohibit any of the acts referred to, 
unless it be riding upon the cow-catcher, which is so manifestly 
dangerous and improper, that it has not been deemed necessary to 


Jor remaining there that the conductor 


should have discovered him and ordered him 
back to his seat, bul failed to do 90. No 
one can be permitted to justify or excuse 
his own improper conduct by alleging 
that it was the duty of another to pre- 
veut such conduct on his part. It seems 
to us therefore that when contributory 
negligence is interposed as a defence to an 
action against a railroad company for neg- 
ligently injuring a passenger, and the sup- 
posed negligence consists in the fact that 
the passenger voluntarily occupied a posi- 
tion in the train which was more danger. 
ous than the position he should have 
occupied, the nature of the accident cams- 
ing the injury is to be considered ; and if 
upon such consideration it appears that 


the danger of injury from that particular 
accident was materially increased by the 
fact that the passenger was in that parti- 
cular place instead of the place he should 
have occupied, he ought not to recover, 
unless he was there with the consent of 
the conductor. But if the nature of the 
accident be such that the danger of injary 
was not enhanced in consequence of the 
position occupied by the passenger, or if 
the accident was of such a nature as was 
as likely to occur in one portion of the 
train as another, or if he occupied the 
place with the knowledge or consent of 
the conductor, his right of recovery will 
not be affected by the fact that he was at . 
an improper place.” 
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prohibit it. We are unable to see how a conductor, in violation of a 
known rule of the company, can license a man to occupy a place of 
danger so as to make the company responsible, It is otherwise as 
to rules which are intended merely for the convenience of the com- 
pany or its passengers. It was said by Woopwarp, J.,! that ‘on . 
the part of the passenger, his assent is implied to all the company’s 
reasonable rules and regulations for entering, occupying, and leaving 
their cars; and if injury befall him by reason of his disregard of 
regulations which are necessary to the conduct of the business of 
the company, the company are not liable in damages, even though 
the negligence of their servants concurred with his own negligence 
in causing the mischief.’ This principle is even broader than the 
one we are now contending for. We only assert here, that if a pas- 
senger wilfully violates a known rule intended for his safety, and %8 
injured tn consequence of such violation, he ie not entitled to recover 
damages for such injury. We are not aware that the foregoing views 
conflict with any of our own cases. They may not harmonize with 
some of the dicta which lie scattered through them, but a careful ex- 
amination of the points decided shows no serious embarrassment.” 

If the rules of the company in this respect are habitually violated 
by a passenger, or if a passenger is required by the conductor to ride 
in the baggage-car, a different question is presented. Thus, in a 
Pennsylvania case? AGNEW, J., said: “Summing up the doctrine of 
the court as found in the charged answers to the point, it was this: 
that ‘the baggage-car is an improper place for a passenger, and 
whether the rule of the company forbidding him to be there is made 
known to him or not, his own intelligence should teach him that it 
is not his proper place ; that if he leave his seat in the passenger-car 
to go into the baggage-car, he is guilty of negligence ; that -nothing 
less than a direction or an invitation from the conductor to go there 
will excuse his negligence, and such direction or invitation should 
not be inferred from the mere fact that he had been accustomed to 
ride frequently in the baggage-car, with the knowledge of the con- 
ductor and without objection. The judge therefore instructed the 
jury that if the plaintiff left the passengercar without the direction 
or invitation of the conductor, he did what no passenger has a right 
to do, even though he had been accustomed to ride there with the 
knowledge of the conductor and without objection.’ It will be 


1JIn Sullivan v. [Phila R. R. Co., 2 O'Donnell v. Allegheny R. R. Co, 
ante, ' 69 Penn. St. 239. 
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noticed that this court did not deny the correctness of this ruling as 
an abstract proposition. It was merely held that it was not correct 
as applied to the facts of that case. It was said by the court: ‘In 
view of the evidence this instruction was erroneous. What was 
the evidence? Again I quote from the opinion: ‘The plaintiff had 
been riding in the baggage-car for about two months. Murphy, the 
conductor, himself admitted, that Liston’s men rode frequently in 
the baggage-car without his objecting ; that he never ordered them 
out; when they got on that car, they generally remained there 
without objection; that he had no recollection of requesting them 
to go into the passenger-car, and that he had not at any time re- 
quested the plaintiff to leave the baggage-car. The reason for this 
is obvious. These hands, though passengers on the train from the 
terms of their employment, still retained the outward appearance of 
employés. They were in their working-clothes, which, owing to 
their employment, were doubtless often soiled and filled with per- 
spiration. They were probably at times not considered travelling 
companions for those who sat in the passenger-cars, and at times the 
cars were probably filled. It was not at all unnatural that they 
themselves should wish, and that the conductor should desire them, 
to travel on the baggage-car, out of the immediate presence of the 
passengers. Under these circumstances it cannot be justly said of 
them, as of ordinary passengers, that “any one who is possessed of 
sufficient intelligence to travel should be held to know that the bag- 
gage-car is not an appropriate place for passengers,” nor to say, al- 
though the consent of the conductor to riding there may be inferred 
from these facts, yet it does not follow that the company is liable, 
unless it is shown that they were there at the invitation or by the di- 
rection of the conductor ;’ and in concluding his opinion the learned 
judge said: ‘From the evidence in this case the jury might reason- 
ably conclude that O’Donnell was in the baggage-car with the per- 
mission of the conductor, and for the benefit of the company, and 
was rightfully there at the time of the accident’ It will be ob- 
served that the case was put mainly upon the ground that the plain- 
tiff and his co-employés had been riding in the baggage-car daily for 
two months, under circumstances which would justify the jury in 
finding that it was an arrangement for the benefit of the com 

Said Paxson, J.:1 ‘Jé may be conceded that if a baggage-car sail 
as a passenger-car for months, the full measure of responsibility would 

1 In Penn, RB. R. Co. v, Langdon, anie. 
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attach.’ There is nothing of the kind here. The deceased was rid- 
ing in the baggage-car for his own convenience, and to have a chat 
with the baggage-master, with whom he appears to have been inti- 
mate. The assent or even the knowledge of the conductor was not 
shown. The jury were allowed to guess at it by reason of the sub- 
mission of this question of fact upon clearly insufficient evidence. 
In an early case} there was a violation of the rules of the company, 
but it was a rule that had no relation to the plaintiff's safety as a 
passenger. He induced some of the company’s employés, in the 
absence of the superintendent, to attach his freight-car to a passen- 
ger train, agreeing to run all risks, and to attend to the brakes on 
his own car. The engine ran over a cow, by means of which the 
plaintiff was injured. It is manifest the facts of this case have no 
analogy to that of a passenger who leaves his seat in the cars, and 
rides in a known place of danger, in violation of the company’s 
rules. The court evidently had this view, for it was said by Mr. 
Justice THOMPSON, in delivering the opinion: ‘If a passenger puts 
himself out of place, and in a place of danger, and is injured as the 
result, this is damnum absque injuria, and he cannot recover.’ A 
recent case? also rests upon an entirely different state of facts. 
There, the deceased was riding in the caboose-car at the rear end of 
the train, in violation of the rules of the company. But it nowhere 
appeared that the rule violated was intended for the safety of pas- 
sengers, nor was it even alleged that the caboose-car was a place of 
danger. On the contrary, it was said by Mr. Justice Gorpon: ‘No 
presumption of negligence can arise, either in fact or in law, from 
the fact of Creed’s occupancy of the caboose ; for there 1s no evidence 
that tt was in any degree more unsafe than any other car on the train, 
It was, indeed, under all ordinary circumstances the one that was 
the most safe; from collisions in front of the train it was protected 
by the cars which preceded it, and from dangers behind, being itself 
a lookout, it was guarded by the constant vigilance of the employés.’ 
The distinction between this case and the one in hand is so palpable 
that further reference to it is unnecessary. Our own cases give us 
no trouble, Nor is there serious difficulty in the authorities outside 
of this State that have been called to our attention. Ina Maine 
case, the plaintiff got on board a freight train in violation of the rules 

1 Lackawanna & Bloomsburgh R. R. $ Dunn ». Grand Trunk Ry. Co., 58 
Co, v, Chenewith, 52 Penn. St. 882. Me. 187; 4 Am. Rep. 267: 


$ Creed ». Penn. R. R. Co., 86 Penn, 
Bt. 189 ; 27 Am. Rep. 693. 
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of the company. The conductor did not put him off, nor request hima 
to leave, but accepted his fare as a first-class passenger. It was held 
that he was entitled to recover for injuries caused by the negligence 
of the company’s servants. Here, the conductor accepted his fare as 
a first-class passenger, and permitted him to take his seat in the 
saloon-car of the freight train. ‘There was no point that it was a place 
of danger, nor that the rule was intended for the safety of passen- 
gers. On the contrary, it was manifestly a mere police regulation in 
the interests of the company. It was said by APPLETON, C. J., in 
delivering the opinion of the court: ‘If any extraordinary danger 
arises from the violation of the known rules of the company, as by 
standing on the cars when in motion, the passenger violating the 
rules assumes the special risks resulting from such violation. But 
if the act of the passenger in no way conduces to the injury re- 
ceived, the carrier must be held responsible for the necessary conse- 
quences of his negligence or want of care.’ In another Maine case, 
which was a case of injury to a passenger by stage, the passenger 
took a seat on the outside of the coach, there being a vacant seat 
inside, after being teld that if he did so it would be at his own risk. 
The defendant asked an instruction that if plaintiff had been directed 
to take an inside seat he could not recover. APPLETON, J., said: 
‘If the plaintiff was injured through his or their neglect, he being 
in the exercise of ordinary and common care, in the way of contribu- 
ting to the injury by his position, he might well maintain this suit. 
The fact that the plaintiff took his position outside was a circum- 
stance proper for the consideration of the jury, in determining 
whether his negligence contributed in any way to the production of 
the injury. But the requested instructions took from the jury all 
inquiries as to the attendant negligence, and they were rightfully 
withheld’ Here, the plaintiff took a seat intended for passengers, and 
usually so occupied. If it was a place of danger, auch fact did not ap- 
pear, and it may be safely said, as a general rule, the result of every 
intelligent man’s experience,.that an outside seat on a stage-coach can- 
not be pronounced extra-hazardous as a matter of law. It was prop- 
erly left to the jury. .. . Iam not aware that it has been decided in 
any well-considered case that a passenger may, as a matter of right, 
ride in the baggage-car at the risk of the company. In a few cases 
it has been held that the assent of the conductor is sufficient to 
charge the latter with the consequences of such act, that it amounts 


1 Keith v. Pinkham, 18 Me. 501. 
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to a waiver of the rule forbidding passengers to ride in the baggage- 
car. But how cana conductor waive a rule which, by its very terms, 
he is commanded to enforce? He may neglect to enforce it, and 
when the rule is a mere police arrangement of the company, such 
neglect may perhaps amount to a waiver as between the passenger 
and the company. But when the rule is for the protection of hu- 
man life the case is very different. We are not disposed to encour- 
age conductors or other railroad officials in violating reasonable rules 
which are essential to the protection of the travelling public. If it 
is once understood that a man who rides in a baggage-car in viola- 
tion of the rules does so at his own risk, we shall have fewer acci- 
dents of this description. 

“On the other side we have a New York case] in which it was 
held that where one rode upon the engine in violation of the known 
rules of the company, and was there injured, he could not recover, 
notwithstanding he was there with the assent of the engineer; and 
our own case,? in which it was held that where a traveller ‘ puts his 
elbow or his arm out of a car-window, voluntarily, without any 
qualifying circumstances impelling him to do it, it is negligence 
in se; and where that is the state of the evidence it is the duty 
of the court to declare the act negligence in law.’ The plaintiffs 
must be held to a knowledge by the deceased, of the rule in ques- 
tion. Aside from the fact that it was conspicuously posted in the 
baggage-car, it is not disputed that the deceased was an employé 
of the defendant company; that he was temporarily out of work, 
—as was alleged, by reason of the burning of the depot,—is not 
material While all his rights as a passenger are conceded, his posi- 
tion was such that he must have been familiar with a rule that is 
generally known to every intelligent man who travels by rail. We 
need not pursue the subject further. We regard the weight of 
authority as with the principle indicated, and it is sustained by the 
sounder reason.” 

There is a class of cases in which it is held that, even though the 
rules of the company forbid the act, and the rules are established 
for the safety of passengers, yet the consent of the employés to 
their violation is binding upon the company. In Canada? it is held 


1 Roberteon ». Erie R. BR. Co., 22 Barb. § Watson v. Northern Ry. Co., 24 U. 
(N. Y.) 91. C. Q. B. 98; and in Minnesota, Jacobus 

2 Pittsburgh & Connellsville R. R. Co. ©. St. Paul, &c. KR. R. Co., 20 Minn. 
v. McClurg, 56 Penn. St. 294, 125. 
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that a passenger who is riding in a baggage-car against the rules of 
the company is not precluded from recovering for injuries received 
by him by a collision of trains, through the gross negligence of the 
company. In Tennessee} a person who had charge of the trains, 
trainmen, etc., invited some persons who had arrived at the station 
too late to take an outgoing train, to get on an engine which was 
at the station, with a view to overtaking the train. The engine 
overtook the train, but as a collision with the rear car was immi- 
nent, the plaintiff jumped from the engine, and it was held that the 
company was liable for the injury. In a case before the Circuit 
Court of the United States? a drover, while riding on an engine with 
the consent of the engineer, to look after his cattle as was customary, 
was injured. It was contrary to the rules of the company for any- 
body to ride on the engine. The question was left to the jury to 
say whether the company had by its conduct held out its employés 
to the plaintiff as authorized under the circumstances to consent to 
his being carried on the train with his cattle® An engine is well 
understood by every one who travels by rail not to be intended for 
passengers, and no one has any right to suppose that the engineer 
has any authority to permit passengers to ride upon it instead of in 
the cars. Mr. THompson in his work upon “Carriers of Passen- 
gers,” 5 states the rule accurately thus: “ There are certain portions of 
every carrier's vehicles which are so obviously dangerous for a pas- 
senger to occupy, that the presence of a passenger there will consti- 
tute negligence as a matter of Jaw, and preclude him from claiming 
damages while in that position. For instance, the engine would 
seem to be a place designed exclusively for the employés of a rail- 
road company, even in the absence of regulations forbidding the pres- 
ence of passengers thereon.”® In one case,’ a laborer of the company 
on a construction train being told by the person in charge of the 
train that they were behind time and must hurry, and to jump on 
anywhere, climbed upon the pilot of the engine, and riding there was 
injured by a collision of the engine with a car, It was held that he 
could not recover. * Said Swayng, J.: “As well might he have 


1 Nashville, &, R. R. Co. v. Erwin, 8 5 Th ‘ 
Am. & Eng. R. R. Cas, 4065. 265. ah SN aioe 

2 Waterbury v N. Y. Central, && ® Dogett . Illinois, &c. 

, &. ; R. R. Co., 

R. 0 Co., 17 Fed, Rep. 671. 34 Iowa, 284; Railroad Co. ©. Jones, 95 
Sa ee also Wabash, &. BR. R. Co. v. U. 8. 489. 

cklet, 105 Ill, 864, to the same effect, 1 Railroad 

4 Robertaon v. New York, &. RR. rahe 
Co., 22 Barb. (N. Y.) 91. 
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obeyed a suggestion to ride on a cow-catcher, or put himself on the 
track before the advancing wheels of a locomotive.” Where, how- 
ever, a railway company should undertake to carry a person as a 
passenger upon a locomotive, it would be liable to him as a common 


. carrier of passengers. 


But there is a large class of cases in which it is held, or inti- 
mated, that a person who places himself in a dangerous position by 
the directton of the conductor of a train, where the danger is not so 
obvious as to call upon him to oppose his own judgment to that 
of the conductor, may recover if injured while in such position. 
Thus, where a drover was directed by the conductor to get out of 
the caboose in which he was riding and get on top of the train, as 
the caboose was to be left, and was told that another would be 
attached further up the road, and the drover, the car being at rest, 
did as directed, and while upon top of the train, by the backing 
and jerking movements of the train was thrown off and injured, it 
was held that he might recover.! The court said: “We have said 
that riding on top of a freight-car at night involved peril. When 
commanded to go there the plaintiff had no choice but to obey, 
or leave his cattle to go forward without any one to accompany or 
take care of them. The command was wrong; to give him no warn- 
ing was an aggravation of the wrong. He, however, rode safely to 
the switch, standing in one place. He had a right to assume that 
the posture and place would continue to be safe. He had no fore- 
knowledge of the coming shock. The company knew it, but gave 
him no word of caution or notice. He was unaware of danger until 
the catastrophe was upon him. The behavior of the conductor was 
inexcusable, If there was fault on the part of the plaintiff, in what 
did it consist? We find nothing in the record which furnishes any 
warrant for such an imputation.” In all such cases, however, it 
seems to be the rule that, if the danger is obvious, and such as a 
reasonable man would not have incurred, the passenger must not 
assume the risk.? 

A person who rides upon a freight train, or a gravel train even, 
and pays his fare to the person in charge of the train, although the 
orders of the company to the persons in charge of the train are to 
take no passengers, is nevertheless entitled to recover for an injury 


1 Indianapolis, &c. R. R. Co. v. Horst, R. R. Co. v. Krause, 80 Ohio St. 220; 
98 U. S. 291. Chicago, &c. R.R. Co, v. Randolph, 58 
© Hazard v. Chicago, &c. R. R. Co., 1 Tl. 510; Jeffersonville, &. R. R. Co. v. 
Biss. (U. 8. 0. C.) 503; Pittsburgh, &c. Swift, 26 Ind. 459. 
VOL. 11. — 26 
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received through negligence of the company to which he has not con- 
tributed! Ifa railway company “admits passengers into a caboose- 
car,” said APPLETON, J.2 “attached to a freight train, to be transported 
as passengers, and takes the customary fare for the same, it incurs the 
same liability for the safety of the passengers as though they were in 
the regular passenger-coaches at the time of the occurrence of the 
injury The plaintiff was not entitled by law to be carried on the 
freight train contrary to the regulations of the defendant company. 
They might have refused to carry him, and have used force to remove 
him from the train. Not doting this, nor even requesting him to leave, 
but suffering him to remain, and receiving from him the ordinary fare, 
they must be held justly responsible for negligence or want of care tm 
his transportation. The question before the court was whether the 
defendants were liable at all as common carriers. The defence was 
based entirely upon a regulation of the company. There was no 
question raised as to the general obligations of carriers. Indeed, 
none is raised at the argument. The counsel for defendants rest 
their defence on the rules of the company. The plaintiff had paid 
the usual fare of a first-class passenger. The defendants had re- 
ceived it, and had undertaken the transportation of the plaintiff 
in their freight train, during the course of which he was injured hy 
their neglect or want of care. Under such circumstances, the judge 
said that they could not plead their regulation in release of their 
ordinary liabilities, but they were just as liable as if it bad been a 
passenger train, and as if there had been no notice, provided plain- 
tiff was not guilty of any fault or want of ordinary care himself. 
“Undoubtedly a passenger taking a freight train takes it with the 
increased risks and diminution of comfort incident thereto; and if 
it is managed with the care requisite for such trains, it is all those who 
embark in it have a right to demand. ‘We have said in a former 
case, © observes BREESE, J., ‘that a passenger takes all the risks 
incident to the mode of travel, and the character of the means of 
conveyance which he selects, the party furnishing the conveyance 
being only required to adapt the proper care, vigilance, and skill to 
that particular means; for this, and this only, was the defendant 


1 Keith v. Pinkham, 43 Me, 501; § Edgerton . New York, &. BR. R 
Dunn v. Grand Trunk R.R. Co., 58 Me. Co., 89 N. Y. 227. 


187. 4 Chicago, &e. R. R. Co. o, Hazzard, 
* In Dunn v. Grand Tronk R. RB. Co, 36 Il. 373. 
ante. 5 Chicago & Galena R. RB. Co. , Fay, 
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responsible, The passengers can only expect such security as the 
mode of conveyance affords.’ If there was any peculiar risk inci- 
dent to transportation on a freight train, the counsel should have 
called the attention of the court to such special difference, whatever 
it may be. But ‘the responsibility of a railroad company for the 
safety of its passengers does not depend on the kind of cars in which 
they are carried, or on the fact of payment of fare by the passen- 
ger”! ‘The evidence,’ says WALKER, J.,in that case, ‘shows that 
the road had been carrying passengers on their construction trains, 
and they must be held to the same degree of diligence with that 
character of train as with their regular passenger-coaches, for the 
safety of the persons and lives of their passengers.’ If the defen- 
dants claimed that they might exercise a diminished degree of 
caution arising from the character of the train, they should have 
requested a corresponding instruction.” 

Sec. 305. Duty as to stopping of Trains, for Passengers to alight. — 
The trains must be stopped at the station so that passengers can 
alight upon the platform, and if they are stopped at any other place, 
and the station is called, so that passengers are required, or have a 
right to understand that they are required to stop there, the com- 
pany is liable for injuries received in leaving such place, to the 
same extent and upon the same ground that it would be liable for 


injuries received from the defectiveness of its own premises? 


! Ohio, &. R, R. Co. v. Muhling, 30 
NL 9. 

2 Columbus, &. R. R. Co. v. Farrell, 
$1 Ind. 408 ; Memphis, &c. R. R. Co. ¢. 
Whitfield, 44 Miss. 466. In Delamatyr 
v. The Milwaukee, &. R. R. Co., 24 Wis. 
578, the plaintiff received an injury while 
descending from the defendant's train at 
Hanover Junction, as was alleged by rea- 
son of the defendant not having furnished 
a safe and proper means of descent. The 
train consisted of only two cars, of which 
the one in the rear was the ladies’ car, 
and the other a gentlemen's car, immedi- 
ately in front of which was a baggage-car. 
When the train stopped at the junction 
the plaintiff was seated in the ladies’ car. 
By direction of the brakeman she passed 
through the gentlemen’s car to the car- 
platform at its front end for the purpose 
of descending there. There steps attached 
to this platform had not been drawn up 
opposite to the station-walk or platform. 


The platform was only a few inches above 
the rail, and nearly two and a half feet 
below the lower car step, and was over 
three feet from the rail horizontally. The 
plaintiff could not reach the station plat- 
form by stepping down in the usual man- 
ner, but was obliged to jump some dis- 
tance obliquely. The ground immedi- 
ately opposite the steps was muddy and 
slanted away rapidly from the ends of the 
ties 80 as,to make a kind of pit, unsuitable 
for a landing-place. The sister of the 
plaintiff had got off at this point, safely, 
immediately before the plaintiff attempted 
todo so. The plaintiff descended to the 
lower step holding a sunshade and basket 
in one hand, and her skirts with the other, 
hesitated, and made some remarks about 
the impracticability of alighting there, but 
being encouraged by her sister, took the 
hand of the latter and sprang for the plat- 
form. As she sprang her skirts caught 
upon a part of the brake, and she fell in 
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A passenger has a right to rely upon the information given by a 
conductor or brakeman upon a train that the train has reached the 
station to which he is destined, and if relying upon such informa- 


such a way that her head and shoulders 
and a considerable portion of her body 
rested upon the station platform, and in 
the fall broke hor arm. No officer or em- 
ployé of the company was present to aid 
her in alighting. Under this state of facts 
it was held that the plaintiff was entitled 
to recover. In commenting upon the 
question whether the plaintiff under the 
circumstances was guilty of auch contrib- 
utory negligence as would prevent a recov- 
ery by her, Cog, J., very pertinently 
said : ‘“‘ As a matter of law, to characterize 
this conduct of hers as careless and negli- 
gent, would seem to be manifestly unwar- 
ranted,” and it was left for the jury to say 
whether in fact the conduct of the plain- 
tiff was so negligent as to estop her from a 
recovery. A similar doctrine was held in 
Robson v. The N. E. Ry. Co., L. R. 10 
Q. B. 271, where a passenger of a railway 
is invited to alight at a spot where there 
is no platform, so that usual means of 
descent are absent, the duty of the railway 
company not to expose the passenger to 
undue danger requires them to provide 
some reasonably fit and safe substitute ; 
and, in the case of a female passenger, a 
jury may reasonably find that the com- 
pany fails in this duty where the only 
means of alighting provided are the usual 
iron step and footboard, with no attend- 
ants to assist the passenger in alighting. 
Plaintiff, a female, was a passenger by 
defendant's railway to B., a very small 
station ; on the arrival of the train at the 
station the engine and part of the carriage 
in which plaintiff was riding were driven 
past the end of the platform, which is 
short, and came to a standstill, the door 
of the plaintiff's compartment being be- 
yond the end of the platform. Upon the 
train stopping plaintiff rose and opened 
the door, and stepped on to the iron step ; 
she looked out and eaw the station-master, 
who is the only attendant kept there, 
taking luggage out of or putting luggage 
into a van, She did not see the guard 
or apy other railway servant, and she 
stood on the step looking for somebody to 


help until she became afraid of the train 
moving away ; and, no one then coming, 
she tried to alight by getting on to the 
footboard ; she had her back to the car- 
riage, and she hed hold of the door with 
her right hand, and got one foot on to the 
footboard, and whilst endeavoring to get 
the other foot on to the footboard she lost 
her hold of the carriage-door, and slipped 
and feli and was injured. She had a 
small bag on her left arm, and an um- 
brella and two small articles in her left 
hand, but nothing in her right hand. 
The judge having nonsuited the plaintiff 
ou the above evidence, with leave to enter 
a verdict for the plaintiff, it was held, 
fret, that there was evidence from which 
a jury might have properly found that the 
plaintiff was invited or had reasonable 
ground for supposing she was invited to 
alight by the company’s servants; and 
that the defendants had failed in their 
duty toward the plaintiff, and had not 
provided a reasonable substitute for a 
platform, Also, that the jury might ‘not 
improperly have found that the expecta- 
tation of being carried beyond the B. sta- 
tion was reasonably entertained by the 
plaintiff, and that the inconvenience 
would have been sach es not to render it 
imprudent on her part to expose herself 
to the danger incurred in alighting ; and 
that the defendants were, therefore, liable 
for the injury resulting from the plaintiff s 
act, which had been caused by their negli- 
gent breach of duty; and that the non- 
suit was therefore wrong, and the verdict 
ought to be entered for the plaintiff. In 
Indianapolis Railroad Co. ¢. Farrell, 31 
Ind. 408, the train ran beyond the plat- 
form where passengers were usually landed 
and stopped over a culvert, and the rail- 
road hands, whose duty it was to announce 
the stations announced the station. The 
plaintiff without fault on his part in get- 
ting off from the train (it being so dark 
that he could not see where the train was), 
fell into the culvert and was injured, and 
it was held that he was entitled to re- 
cover. 
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tion he leaves the train at that place, which proves not to be the 
station which they informed him it was, the company is liable for 
all the proximate damages which ensue therefrom. Thus, where 
both the brakeman and conductor informed a passenger that the 
next station was her destination, when it was not, and she left the 
train at that place, and took a severe cold from unavoidable expo- 
sure, it was held that the company was liable! So where a passen- 
ger, on alighting from a train, was directed by a brakeman to cross a 
bridge erected upon the defendant's land, but which was erected by 
third persons, and in doing so was injured, it was held that the 
company was liable? So where a passenger was told by the conduc- 
tor that a train would stop at a water-station, and as soon as the 
train stopped he attempted to step off, and the train started with 
a jerk, and he was injured, it was held that although if he had 
kept his seat he would not have been injured, the company was 


liable.® 


1 Pennsylvania R. R. Co, +. Hoagland, 
78 Ind. 203. In St. Louis, &. R. R. Co, 
v. Cantrell, 87 Ark. 519, 40 Am. Rep. 
105, 8 passenger was aroused at ten o'clock 
at night by the conductor, and informed 
that his station was reached, and told by 
him and the brakeman to hurry and get off. 
The train was moving very slowly and 
he stepped off, and as it had overshot 
the platform, he fell and was injured. It 
was held that an action was maintainable 
therefor. HAnkIsON, J., said: ‘It was 
clearly the duty of those in charge of the 
defendant's train upon its arrival at Knoble 
to stop the eame opposite the platform, 
that the plaintiff might get off. On the 
other hand, it may as a general proposition 
be said that it is imprudent, and a want 
of proper care to alight from a train while 
it is in motion ; but whether it was 20 in 
a particular case must depend upon the 
circumstances under which the attempt 
was made. Crissey v. Passenger R. R. 
Co., 75 Penn. St. 88. It would not be so 
if the train was moving s0 slowly that no 
damage could be reasonably apprehended. 
But though in fact it may be hazardous, a 
passenger who does so at the instance or 
direction of the conductor or other em- 
ployé in the management of the train, on 
whose opinion or judgment in the matter 
he has the right to rely, and where the 
risk or danger was not apparent, cannot 


And generally, a passenger may rely upon information 


be chargeable with negligence. Filer v. 
New York Central R. R. Co., 49 N. Y. 
47; 10 Am. Rep. 327 ; Lambert v. North 
Car. R. R. Co., 66 N. C. 499 ; 8 Am. Rep. 
508. It would seem that the train, when 
the plaintiff attempted to jump upon the 
platform, was moving very slowly, as the 
conductor testified that after he fell it 
moved only fifteen or twenty feet before it 
stopped ; and that the direct or immediate 
cause of the accident was that it had too 
far passed the platform when he leaped 
from the car for him to reach it. There 
was no evidence that he knew that there 
was any risk or hazard in the attempt to 
get off, or of any want of care in him, or 
of any negligence on his part which con- 
tributed to the accident; but it was 
proved that he was told by the conductor 
and brakeman ‘to hurry and get off, the 
latter telling him also that they were in 4 
hurry, and that he was urged by their im- 
patience to make the attempt.’ We can 
see no objection to any of the instructions 
the court gave the jury. In relation to 
the question of negligence they are in 
strict accordance with the views above 
expressed.” 

% Chance v. St. Louis, &. R. R. Co., 
10 Mo. App. 851. 

® Wood v. Lake Shore, &. R. R. Co, 
49 Mich. $70. 
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derived from the servants of the company occupying a position 
which apparently clothes them with authority and knowledge in 
reference to a particular matter. Thus, railway passengers have a 
right to rely, until differently informed, upon information given by 
a ticket-agent in answer to an inquiry relative to the stoppage of a 
certain train at a particular station, and if a passenger does not disre- 
gard reasonable means of information, and relying upon the informa- 
tion so received, gets upon the train in question which does not stop 
at the station to which he is destined, the company is liable for the 
damages arising from its failure to take him to his destination, as 
agreed through its ticket-agent.1 But the mere circumstance that 
information is given by an employé of the company is not sufficient; 
the employé at the time must apparently at least be in a position to 
warrant the passenger in relying upon it as authoritative. 

So, too, it is its duty to stop its train at a station long enough to 
give all passengers desiring to stop there time to get out of the cars, 
and failing to do so, if a passenger while the cars are in motion, but 
before they have acquired rapid motion, jumps from the cars and is 
injured, the company is liable therefor unless under the circum- 
stances the jury find that the attempt to alight was negligent? 
Where there was no passenger platform to indicate the proper 
place for passengers to enter the cars, and it was the custom of the 
company to receive and discharge passengers on both sides, and the 
plaintiff himself, on former occasions, had been received and dis- 
charged on the east side of the track, as had other passengers all 
along, for a distance of over two hundred feet; it was held that the 
company, having permitted this method of receiving passengers at 
the station, must be regarded as responsible for the safety of the reg- 
ulation. As a rule, passengers who are injured while attempting to 
get upon or off a train while it is in motion, cannot recover for the 
injury. But where a passenger attempted to board a night train 
with a sleeping-car attached, it was held not to be error to refuse to 
instruct the jury that the plaintiff's attempt to get aboard before the 
sleeping-car was abreast of the platform, was negligence per se; it 
not appearing that the plaintiff knew the length of the train as com- 


1 Lake Shore, &c. R. R. Co. v. Pierce, ® Phillips». Rensselacr, &c. R. R. Co., 
47 Mich. 277. 57 Barb. (N. Y.) 644. 

2 Filerv. N.Y. C.R.R.Co.,49 N.Y. = # Knight ». Pontchartrain R. R. Co., 
47; Lloyd v, Hannibal, &. R. R. Co., 53 23 La. An. 462; Hubener v. New Orleans 
Mo. 609; Illinois Central R. R. Co. v. & Carrollton R. R, Co. 28 id. 492. 

Able, 59 Ill. 131, 
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pared with the platform, or ought to have assumed that it was in- 
tended to bring the sleeping-car to that position, — the rule being 
that, where a train stops at a station in such a manner as to induce 
the belief on the part of the passengers waiting on the platform that 
it had stopped for their reception, it is negligence to start the train 
without a signal when they had commenced to go aboard. Under 
these circumstances, if it was not intended the passengers should go 
aboard, it was the duty of the company to have some one there to 
warn and prevent them.! 

Where there was evidence tending to show that a railroad train 
had come to a full stop and that the persons waiting to get upon it 
were told to go on board by the persons in charge of it, and that the 
plaintiff below, in attempting to get on board, was injured in conse- 
quence of the sudden starting of the train, it was held not to be 
erroneous to leave to the jury the question of the negligence of the 
parties. And the fact that plaintiff below was told by the com- 
pany’s servants to get on the hind car, and that he was injured in 
trying to get on another car, is not such conclusive proof of negli- 
gence on his part as to take the case from the jury. But it was held 
to be erroneous to instruct the jury that it was negligence in the 
company in not having an agent present, wearing a badge, whose 
duty should consist in informing the passengers what cars to enter.? 
In a New York case, the plaintiff attempted to get upon a train of 
cars while slowly passing a station where he had bought a ticket. 
The platform and steps were full, so that he could only get upon the 
lower step. A jerk of the cars threw him off, but he held on to the 
iron rod and ran along by the car striving to recover his position 
upon the step, although the speed of the train was increasing, when 
he was struck by a platform near the track and injured. It was 
held there was such contributory negligence upon his part as justi- 
fied a nonsuit.® A passenger must not do that which is obviously 
dangerous, although he is advised to do it by the company’s agents. 
Thus, information by the conductor of a freight train to a passenger 
of mature age and accustomed to railroad travelling, that persons 
sometimes debarked at a particular place, was held not to require 
the passenger to take the risk of leaving the car at such place, and if 
he did so it was at his own risk.‘ 


1 Curtis v. Detroit & Milwaukee R. R. 8 Phillips v. Rensselaer, &c. R. R. Co., 
Co., 27 Wis. 158. 49 N. Y. 177. 

2 Detroit & Milwaukee R. R. Co. »v. 4 Chicago, Burlington, & Quincy R. R. 
Curtis, 23 Wis. 152. ‘ Co. v. Hazzard, 26 Ill. 378. 
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Railroad companies must afford a reasonable time to passengers, 
whether young or old, to leave the cars in safety. But the age or 
decrepitude of a person will not determine the time of the stoppage 
of a train on its arrival at a station.! But if the employés of the 
company are notified of the decrepitude or inability of a passenger to 
alight in the usual time, or if they know before the train is started 
that such a person is attempting to alight, they are bound to give 
him a reasdnable time to get off the train. The question as to what 
is a reasonable time for passengers to alight is a question of fact, to 
be determined by the circumstances of each case. If the cars are 
crowded and there is a large number of passengers to get off, more 
time is required than if the number is small and there is no obstruc- 
tion in the way of getting out. If the train was not stopped the 
usual time, this fact may be shown. Thus, on the trial of an action 
for an injury alleged to have resulted from the cars not stopping at 
a station a reasonable time for the passengers to alight, — which was 
controverted by the defendant,—the plaintiff offering evidence to 
show the usual and customary period of the cars’ stopping at that 
place, it was held that such evidence was admissible.? 

Wherever passengers are accustomed to be received upon a train, 
whether at the station-house, at the water-tank, or elsewhere, rail- 
road companies are bound to keep in a safe condition for transit the 
ordinary space in which passengers go to and from the train, and pas- 
sengers have the right to presume that this duty has been performe.® 


1 Toledo, Wabash, & Western R. R. coal cars, nor was any signal given of its 


Co. v. Baddsley, 54 Ill. 19. 

2 Fuller v. Naugatuck R. R. Co., 21 
Conn. 557. 

§ Hulbert v. N. Y. Central R. R. Co., 
40 N. Y. 145. In Green vr. Erie R. R. 
Co., 11 Hun (N. Y.), 338, the plaintiff's 
intestate was a passenger on a western- 
bound train of defendant, for Otisville, of 
which place he was resident ; passengers 
arriving there from the east are compelled 
to alight upon a platform between the 
tracks and cross the eastern track, in order 
to reach the station. The plaintifl’s intes- 
tate stepped from the smoking-car, at the 
end nearest the locomotive, upon the plat- 
form, and from thence upon the eastern 
track, when he was struck and killed by 
a train of coal-cars going east, the engine of 
which had been switched off. There was 
no brakeman on the forward end of the 


approach. The defendant claimed that 
the plaintiff's intestate was guilty of con- 
tributory negligence, as there wes no evi- 
dence to show that he looked to the vest 
before stepping on the track. It was held 
that the question of contributory negli- 
gence was, under the circumstances of the 
case, & question for the jury, and that it 
was for them to draw the inference as to 
whether the deceased looked both ways for 
the train, or not, and it was error to direct 
a nonsuit, And that although, as a gen- 
eral rule, the plaintiff in an action to re- 
cover damages sustained by reason of the 
negligence of the defendant cannot recover 
if he has been guilty of contributory neg- 
ligence, yet where the defendant could, by 
the exercise of ordinary care and diligence, 
have prevented the accident, the plaintiff's 
negligence will not excuse him, 
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They are bound to stop a reasonable time for all the passengers who 
desire to stop at the station to get off, and out-going passengers to get 
on;! and the question as to whether the train was stopped a sufficient 
time is one of fact for the jury, and depends, not upon the time desig- 
nated in the company’s time-table, but upon the circumstances of 
each case. If there is an unusual number of passengers to get on 
or off the train, the question is, what time should have been given 
them in view of the number? That is, what would have been a rea- 
sonable time? If the train is moving slowly, and there is no obvious 
danger in getting off, it cannot be said to be negligence per se to 
make the attempt, especially if the passenger is directed to do so by 
the conductor or brakeman ; and it would be error to instruct the jury 


that such an attempt per se constituted contributory negligence.? 


1 Swigert v. Hannibal, &c. R. R. Co., 
75 Mo. 475; Wabash, &. R.R. Co. v. 
Rector, 104 Ill, 296, 

In Plopper v. N. Y. Central, &. 
R. R. Co., 18 Hun (N. Y.), 625, the injury 
occurred at Kirkville, a few miles east of 
Syracuse, to which place the plaintiff was 
& passenger on one of the defendant’s 
trains from Syracuse. A prominent ques- 
tion on the trial was whether the plaintiff 
was not guilty of contributory negligence 
which conduced to the injury, by attempt- 
ing to get off the cars on the south side of 
the train in place of getting off on the north 
side, where the depot was located, and on 
which side passengers generally alighted 
from the defendant’s trains, and on which 
north side several passengers alighted in 
safety on the occasion in question. It ap- 
peared that the plaintiff resided at Kirk- 
ville, and was well acquainted with the 
station and its surroundings. There was 
on the south side of the railroad track on 
which the train from which the plaintiff 
alighted stood, a ditch running parallel to, 
and along the south side of, the track, and 
as near to the track as it could with safety 
to the track be constructed. The plaintiff 
was in the habit of frequently using the 
railroad in going to Syracuse and return- 
ing, and knew that the customary place to 
alight from the trains was on the north 
side of the track, where the depot was 
located, and on which side the conductor 
of the train was placed to assist passengers 
in alighting from the trains. The train 
in question stopped but a short time, a 


minute or less, at this depot, and it was a 
question in controversy on the trial whether 
the train stopped at all or only slowed up, 
and whether it was not actually in motion 
when the plaintiff undertook to get off. 
The plaintiff had never attempted to alight 
from the train on the south side except on 
this occasion. On this occasion she came 
out of the car, as it was slowing down, on 
to the rear platform, and casting a bundle 
which she was carrying down into the 
highway which crosses the railroad at right 
angles at that point, proceeded down the 
steps of the car. When she arrived at the 
bottom step, with her right foot upon the 
ground and the other upon the step, and 
with her left hand holding the rail, the 
conductor, being upon the north side of 
the train and not perceiving that any per- 
son was in the act of alighting on the 
south side of the train, had given a signal 
to the engineer indicating that the train 
was to proceed; and when the plaintiff was 
in thia position, one foot upon the ground 
and the other upon the car step, the train 
had acquired such speed that it was im- 
possible for the plaintiff to recover herself, 
and she was dragged along in that manner 
for a few fect until her hold upon the rail 
was broken and she was thrown into the 
ditch, and it is alleged received the injuries 
for which she claimed to recover. The 
judge at the Circuit instructed the jury 
that as matter of law the attempt on the 
part of the plaintiff to leave the cars on the 
south side was not evidence of such con- 
tributory negligence as would prevent the 
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But in all cases the question is one of fact, whether in view of the 
particular circumstances, the passenger was guilty of negligence in 
attempting to leave the train while it was in motion.’ In this, as 
in reference to all other matters where the safety of passengers is 
concerned, the company owes a duty to the passenger to act with 
proper care and caution; and if the motion of the train is not entirely 
stopped, and the passenger is expressly or impliedly invited to leave 
the train while moving at a slow rate of speed, he has a right to pre- 
sume that it is safe for him to do so; and the company, having virtu- 
ally told him that it was safe, is estopped from saying that the 
passenger was guilty of negligence in doing what it had advised him 
to do. The passenger may not in all cases rely upon the assurances 
of the company in this respect, but must exercise his own judgment 
where there is reason to seriously doubt the soundness of the advice, 
but as between a mere doubt and the experience and superior knowl- 
edge of the company’s officers and agents, he has a right to give way 
to the latter, unless the rate of speed at which the train is moving is 
such as would prevent a man of ordinary prudence from acting upon 
it. But if a passenger attempts to leave the train when it is in mo- 
tion, against the advice of the conductor, and when he is told that 


the train will be stopped, he cannot recover.? 


plaintiff's recovery; but this judgment 
was reversed at General Term, the court 
holding upon the authority of Keating v. 
N. Y. Central R. R. Co., 49 N. Y. 379, 
that the question was for the jury. Taber 
v. Delaware, &c. R. R. Co., 71 N. Y. 489. 
See however contra, Secor v. Toledo, &. 
R. R. Co., 10 Fed. Rop. 15; Illinois, &c. 
R. R. Co. v. Green, 81 Ill. 19; Blodgett v, 
Bartlett, 50 Ga. 353. 

1 Davis v. Chicago, &c. R. R. Co., 18 
Wis. 175; Chicago, &c. R. R. Co, ». Ran- 
dolph, 58 Il, 510. 

2 In Penn. R. R. Co. v. Aspell, 238 
Penn. St. 147, the plaintiff took passage 
from Philadelphia for Morgan's Corner in 
March, 1851, iv the night line. Just be- 
fore reaching the latter place, the State 
agent endeavored to give the usual signal 
to the engineer to stop, by pulling the 
boll-rope. The rope did not operate, 
though the speed of the train was checked 
by the engineer in order more safely to 
pass certain switches. The speed of the 
train increasing, other signals were made 
to the engineer to stop; but whilst the 


train was in motion the plaintiff leaped 
from the car, though warned by the con- 
ductor and brakeman not to do so, and in- 
formed that the train would be stopped 
and backed to the station. The plaintiff's 
foot was injured. The court below charged 
that the pulling the bell-rope, and the 
announcement of Morgan's Corner, warned 
the plaintiff that he had arrived there, 
and was expected to prepare for leaving; 
that though he was warned not to jump, 
he could nevertheless recover for the injury 
received ; that the agents of the company, 
in announcing to the passeugers the place 
of arrival while the cars were in motion at 
the rate of from seven to ten miles an 
hour, did not exercise the degree of dili- 
gence and care which the law required ; 
that the train should have been stopped 
before such announcement as to the place 
was made, It was further charged that in 
this case a contract existed, and the train 
should have been stopped; that the an- 
nouncement of Morgan’s Corer caused the 
plaintiff, in going to the platform, to be in a 
position of danger, aud although it was im- 
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As a rule it may be said that where a passenger, by the wrongful 
act of the company, is compelled to choose between leaving the cars 


prudent in the plaintiff to jump from the car, 
though warned of the danger, yet the agents 
of the company being in fault, the plain- 
tiff could recover. It was further charged 
that the imprudence of the plaintiff might 
be considered by the jury in fixing the 
damages. The plaintiff had a verdict. 
Brack, C. J., said: ‘‘The plaintiff below 
was a passenger in the defendants’ cars 
from Philadelphia to Morgan's Corner. 
The train should have stopped at the 
latter place ; but some defect in the bell- 
rope prevented the conductor from making 
the proper signal to the engineer, who there- 
fore went past, though at a speed somewhat 
slackened on account of the switches which 
were there to be crossed. The plaintiff, see- 
ing himself about to be carried on, jumped 
from the platform of the car, and was 
seriously hurt in the foot. He brought 
this action, and the jnry, with the appro- 
bation of the court, gave him $1,500 in 
damages. Persons to whom the manage- 
ment of a railroad is intrusted are bound 
to exercise the strictest vigilance. They 
must carry the passengers to their re- 
spective places of destination, and set 
them down safely if human care and fore- 
sight can doit. They are responsible for 
every injury caused by defects in the road, 
the cars, or the engines, or by any species 
of negligence, however slight, which they 
or their agents may be guilty of. But 
they are answerable only for the direct and 
immediate consequences of errors com- 
mitted by themselves, They are not 
ineurers against the perils to which a 
passenger may expose himself by his own 
rashness or folly. One who inflicta a 
wound upon his own body must abide the 
suffering and the loss, whether he does it 
in or out of a railroad car. It has been a 
rule of law from time immemorial, and is 
not likely to be changed in all time to 
come, that there can be no recovery for an 
injury caused by the mutual default of 
both parties. When it can be shown that 
it would not have happened except for the 
culpable negligence of the party injured 
concurring with that of the other party, 
no action can be maintained. A railroad 
company is not liuble to a passenger for an 


accident which the passenger might have 
prevented by ordinary attention to his own 
safety, even though the agents in charge 
of the train are also remiss in their duty. 
From these principles it follows very clearly 
that if a passenger is negligently carried 
beyond the station where he intended to 
stop, and where he had a right to be let 
off, he can recover compensation for the 
inconvenience, the loss of time, and the 
labor of travelling back, because these are 
the direct consequences of the wrong done 
tohim. But if he is foolhardy enough to 
jump off without waiting for the train to 
stop, he does it at his own risk, because 
this is gross imprudence, for which he can 
blame nobody but himself. If there be 
any man who does not know that such 
leaps are extremely dangerous, especially 
when taken in the dark, his friends should 
see that he does not travel by railroad. It 
is true that a person is not chargeable with 
neglect of his own safety when he exposes 
himself to one danger by trying to avoid 
another, In such a case, the author of 
the original peril is answerable for a}l that 
follows. On this principle we decided last 
year at Pittsburgh, thet the owners of a 
steamboat which was endangered by a pile 
of iron wrongfully left on the wharf, and 
to get clear of it was backed out into the 
stream, where she was struck by a coal- 
boat and sunk, had a good cause of action 
against the city corporation, whose duty it 
was to have removed the iron. If, there- 
fore, a person should leap from the car 
under the influence of a well-grounded fear 
that a fatal collision is about to take place, 
his claim against the company for the in- 
jury he may suffer will be as good as if the 
same mischief had been done by the ap- 
prehended collision itself, When the negli- 
gence of the agents puts a passenger in such 
a situation that the danger of remaining 
on the car is apparently aa great as would 
be encountered in jumping off, the right 
to compensation is not lost by doing the 
latter; and this rule holds good even where 
the event has shown that he might have 
remained inside with more safety. Such 
was the decision in Stokes v. Saltonstall, 
18 Pet. (U. 8.) 181, 80 much relied on by 
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while they are moving slowly, or submitting to the inconvenience of 
being carried by the station where he desires to stop, the company is 
liable for the consequences of the choice, provided it is not exercised 
negligently or unreasonably. Thus, where a passenger had bought a 
ticket and desired to stop at F., where the train was advertised to 
stop, and it did not stop entirely, but, while it was moving very 
slowly by, the plaintiff wus directed by a brakeman to get off, and 
told that it would not stop or move more slowly, and another pas- 
senger got off safely, and in attempting to follow him the plaintiff 
was injured, it was held that leaving the cars under such circum- 
stances, was not, as a matter of law, negligence, but the question was 


the defendant in error, A passenger in a 
stage-coach, seeing the driver drunk, the 
horses mismanaged, and the coach about 
to upset, jumped out and was thereby 
much hurt. The court held the proprie- 
tors of the line responsible, because the 
misconduct of their servant had reduced 
the passenger to the alternative of a dan- 
gerous leap or remaining at great peril. 
But did the plaintiff in the present case 
suffer the injury he complains of by at- 
tempting to avoid another with which he 
was threatened? Certainly not; he was in 
no possible danger of anything worse than 
being carried on to a place where he did 
not choose to go. That might have been 
inconvenient, but to save himself from a 
mere inconvenience by an act which put 
his life in jeopardy, was inexcusable rash- 
ness, Thus far 1 have considered the case 
without reference to certain facts disclosed 
in the evidence which tend to diminish the 
culpability of the defendanta’ agents, while 
they aggravate (if anything can aggravate) 
the folly of the plaintiff. When he was 
about to jump, the conductor and the 
brakeman entreated him not to do it, 
warned him of the danger, and assured 
him that the train should be stopped and 
backed to the station. If he had heeded 
them, he would have been safely let down 
at the place he desired to stop at, in less 
than a minuteand a half. Instead of this, 
he took a leap which promised him noth- 
ing but death; for it was made in the 
darkness of midnight, against a wood-pile 
close to the track, and from a car going 
probably at the full rate of ten miles an 
hour. Though these facts were uncon- 


tradivted, and though the court expressed 
the opinion that no injury would have 
happened to the plaintiff but for his own 
imprudence, the jury were nevertheless 
instructed that the defendants were bound 
to compensate him in damages. The 
learned judge held that the cases of mutual 
neglect did not apply, because this action 
was on @ contract. Now, a party who 
violates a contract is not liable, any more 
than one who commits a tort, for damages 
which do not necessarily or immediately 
result from his own act or omission. In 
neither case is he answerable for the’ evil 
consequences which may be superadded by 
the default, negligence, or indiscretion of 
the injured party. There is no form of 
action known to the law (and the wit 
of man cannot invent one) in which the 
plaintiff will be allowed to recover for an 
act not done or caused by the defendsnt, 
but by himself. When the train ap- 
proached Morgan’s Corner, some one (prob- 
ably the conductor) announced it. Much 
stress was laid on this fact. The court 
said, in substance, that to make such an 
announcement before the train actually 
stopped was a want of diligence, whereby 
the plaintiff was thrown into a position of 
danger; and though he was warned not to 
jump, yet, having done so, he could make 
the company pay him for the hurt he re- 
ceived. We think this totally wrong. It 
is not carelessness in a conductor to notify 
passengers of their approach to the station 
at which they mean to get off, so that they 
may prepare to leave with as little delay 
as possible when the train stops. And we 
cannot sce why such a notice should put 
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& proper one for the jury.!. But the general rule is that’ where cars 
pass their usual stoppiny-place, and to avoid being carried beyond 
his destination, a passenger, when they are in motion, jumps out, 
and in so doing sustains an injury, he cannot recover? If the train 
stops, but is started again while the passenger is in the act of leaving 
u, and without giving him a reasonable time for that purpose, and an 
injury results, the company is liable.® 

It is not of itself sufficient to charge the company in such case 
that the conductor advised the passenger that he could safely jump 
from the train. The passenger must use his own judgment.t The 
rule in reference to this matter may be said to be that if the plain- 
tiff leaped from the car on the suggestion of the conductor, and 
the conductor only gave it as his opinion that the plaintiff could 
leap from the train in safety, i was the plaintiff's duty to exercise his 
judgment whether or not it was safe; and if the danger was so apparent 
that a prudent man similarly situated would not huve attempted the 
leap from the train, then the plaintiff was guilty of negligence, and 
should not be permitted to recover.® But in Georgia it has been held 
otherwise ; and where a railroad company accepts the fare of a pas- 
senger to a particular station on its road, it is bound to stop its train 
at that station, that he may get off the cars; it is not sufficient that 
the speed of the cars is slackened ; and if, after passing the station, 
the speed of the cars is again slackened, that the passenger may get 


any man of common discretion in peril. 
It is scarcely possible that the plaintiff 
could have understood the mere aunounce- 
ment of Morgan's Corner as an order that 
he should leap, without waiting for a halt. 
If he did make that absurd mistake, it was 
amply corrected by the earnest warnings 
which he afterwards received. The remark 
of the court that life and limb should not 
be weighed agninst time, is most true ; and 
the pleintiff should have thought of it 
when he set his own life on the hazard of 
such a leap, for the sake of getting to the 
ground a few seconds earlier. Locomotives 
are not the only things that may go off too 
fast ; and railroad accidents are not always 
produced by the misconduct of agents, A 
large proportion of them is caused by the 
recklessness of passengers. This is a great 
evil, which we would not willingly encour- 
age by allowing a premium on it to be ex- 
torted from companies. However bad the 
behavior of those companies may sonietimes 


be, it would not be corrected by making 
them pay for faults not their own. The 
court should have instructed the jury that 
the evidence, taken altogether (or even ex- 
cluding that for the defence), left the plain- 
tiff without the shade of a case,” 

1 Filer». N. Y. Central R. R. Co., 49 
N.Y, 47. 

2 Damont v. New Orleans and Carroll- 
ton R. R. Co., 9 La. An. 441; Penn. R. R. 
Co. v. Aspell, 23 Penn. St. 147; Illinois 
Central R. R. Co. v. Able, 59 Ill, 181; 
Gavett v. Manchester & Lawrence R. R. 
Co., 16 Gray (Mass.), 501; Jeffersonville 
R. R. Co. v. Hendricks, 26 Ind., 228 ; 
Jeffersonville, &c. R. R. Co. v, Swift, 26 
Ind. 459. 

8 Jeffersonville R. R. Co. v. Hendricks, 
26 Ind. 228. 

4 Jeffersonville R. R. Co. v, Swift, 26 
Ind. 459. 

6 Chicago & Alton R.R. Co, ». Ran- 
dolph, 53 Lil. 510, 
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off, and, if he does get off, under the direction of the conductor, and 
in so doing gets injured, the company is liable. It is held not to 
amount to a want of ordinary care, if a passenger prudently uses the 
means which the company affords him to get off the train! It is 
not carelessness in the conductor to announce the place to which a 
train is approaching before it has actually stopped.? 

When a passenger enters a railway train and pays the regular fare 
to be transferred from one station to another, his contract does not 
obligate the corporation to furnish him with safe ingress and egress 
at an intermediate station ; and where such passenger, at an interine- 
diate station, where the train is awaiting the passage of another train, 
without objection made or notice given, leaves the cars, he does no 
illegal act, but for the time being, he surrenders his place as a pas- 
senger, and takes upon himself the direction and responsibility of 
his own motions during his absence. When a train is about to 
start, the proper employés should give reasonable notice‘ for such 
passenger to return to the car, and if there is an established signal 
by blowing the whistle, that should also be given. But if the pas- 
senger goes out of sight and out of the reach of the voice which gives 
the usual loud and distinct notice for all passengers to repair on 
board, the corporation is not required to send after him® The rule 
is that if a railroad company undertakes the carriage of passengers 
to an intermediate point on its road, i is bownd to stop there a suffi- 
cient length of time to enable all the passengers to alight, whose desti- 
nation is at that point; and if a passenger is injured tn consequence 
of the starting of the train before a sufficient time has been given to 
alight, the company 18 liable in damages ; * and in an action to recover 
damages for injuries suffered by a passenger in leaving a train, 
alleged to have occurred by reason of the train not being stopped at 
a station long enough to enable the plaintiff to leave it in safety, it 
‘was held error for the court to refuse to instruct the jury that if the 
train had stopped “a sufficient time for the plaintiff to leave it, upon 
the platform where passengers leaving the defendant's cars usually 
land, and had again started on its course and had passed the plat- 
form, and the plaintiff then left the platform of the car, rather than 
be carried by, he was guilty of carelessness and could not recover in 
the action ;” and that “if the train stopped a sufficient time to allow 


1 Georgia R. R. Co. 0. McCurdy, 45 * State ». Grand Trank R.R. Co., 58 
Ga. 288, Me, 176. 

® Penn. BR, R. Oo. ». Aspell, 28 Penn. 4 Pennsylvania R. R. Co. ». Kilgore, 83 
St. 147. Penn. St. 292. 
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the plaintiff to get off, then the defendant was not guilty of negli- 
gence in its management.” If a train is stopped at night, merely 
for the purpose of allowing a train which is expected from the oppo- 
site direction to pass by, and no notice is given by the employés of 
the company to passengers that they may leave the cars, one who 
leaves them and walks into an open cattle-guard and receives a 
personal injury cannot recover against the company therefor; and it 
is immaterial that he was misinformed by some person not in the 
employment of the company that he must go and see to having his 
baggage passed at a custom-house, supposed to have been reached 
by the train, or that the train was near a passenger-station, which 
was not the place of his destination.? 

Nor is a railroad company legally liable for the action of persons 
not its servants, in falsely announcing the arrival of train at a sta- 
tion, whereby a passenger in attempting to alight from the train is 
injured.® In an action for an injury to a passenger occurring while 
getting off the cars, instructions to the jury to the effect that if the 
want of proper care or skill on the part of the conductor caused the 
injury, the defendant would be liable, were held not to be erroneous, 
taken in connection with another instruction to the effect that if the 
plaintiff was guilty of negligence in jumping from the car, she could 
not recover. And the evidence disclosing that the plaintiff leaped 
from the cars merely to prevent being carried on, and that she was 
at the time warned that it was dangerous, and so thought herself, it 
was held that she could not recover, she having contributed to the 
injury by her negligence.‘ In an action against a railroad company 
for an injury sustained by a passenger, who in a dark night, upon 
the arrival of a train on the main track next to the depot, alighted 
on a narrow platform between that track and a side track, and in 
crossing from the platform to the highway was struck by an engine 
backing on the side track, if the evidence at the trial has any ten- 
dency to show, according to the general knowledge and experience 
of men, that the arrangement and use of the premises were such as 
to invite the plaintiff to cross to the highway in the manner in 


2 Davis v. Chicago & Northwestern 4 Evansville & Crawfordsville R. R. Co. 

R. RB. Co., 18 Wis. 175. v. Duncan, 28 Ind. 441. The principle 

2 Frost ». Grand Trank R. R.Co., 10 that there can be no recovery for an injury 

Allen (Mass.), 387. resulting from mutual negligence is appli- 

® Colambus & Indianapolis R. R. Co. v. cable to an action for an iujury which is 

Farrell, 81 Ind. 408. founded onacontract, Penn. BR. R. Co 
v, Aspell, 28 Penn, St. 147. 
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which he attempted to do so, that he used ordinary care in the at- 
tempt, and that the defendant did not provide proper safeguards 
against such an accident, the question whether there was due care 
on the part of the plaintiff, and negligence on the part of the defend- 
ant, is for the jury. 

In an action for an injury to a passenger, caused by leaping from 
a box-car while the train was stopped at the station to which the 
plaintiff had taken passage, no means of descent being provided, it 
was held that an instruction to the effect that if the plaintiff leaped 
from the car without being in peril, or having reason to believe that 
she was in peril, and the injury thereby resulted, she could not re- 
cover, was held to be properly refused, because it did not contain the 
further element that the circumstances might be such that the plain- 
tiff might reasonably have apprehended injury from the leap.? 

But generally, no recovery can be had if the cars are under such 
motion as to render it obviously dangerous for a person to attempt 
to leave them ;® and under such circumstances it is not sufficient to 
charge the company that the conductor advised the passengers to 
make the attempt. It is the duty of the passenger to exercise his 
own judgment, and if the danger was so great that a man of ordi- 
nary prudence would not have attempted it, he is guilty of such 
contributory negligence as bars a recovery.4 When the danger is 


1 Gaynor vo. Old Colony, &c. R.R. Co., to assist her. She had several parcels 


100 Mass. 208. 

2 Evansville, &c. R. R. Co. v. Duncan, 
28 Ind. 441. See Illinois Central R. R. 
Co. v. Slatton, 54 Il. 1938. In Penn. 
R. R. Co. v. Kilgore, 82 Penn. St. 292, it 
was held that where a woman who was 
travelling with three children, who jumped 
from the train, which had started after two 
of her children had got off, was not neces- 
sarily chargeable with negligence. South- 
western R, R. Co, ». Paulk, 24 Ga. 356; 
Lambeth #. North Carolina R. R. Co., 66 
N. C. 494; Morrison v. Erie R. R. Co., 66 
N. Y. 802; Dougherty », Chicago, &c. 
R. R. Co., 86 Ill, 467; Wyatt v. Citizens’ 
R. R. Co., 55 Mo, 485; Karle v. K.&C., 
&e. R. R. Co., 65 Mo. 476; Meyer v. Pa- 
cific, &c. R. R. Co., 40 Mo. 151; Smith v. 
Union R. R. Co,, 61 Mo. 588, In Burrows 
o Erie R, R. Co., 8 T. & C. (N. Y.), 44, 
the plaintiff, a lady, was about to alight 
at a station just as the train began to 
move slowly, another passenger attempted 


in her hands. While attempting to help 
her off, the passenger assisting her was 
turned around and obliged to atep off, and 
in doing so, pulled the plaintiff off, with 
him, and she was injured. The General 
Term held that the plaintiff was not neces- 
sarily negligent in attempting to alight, 
but that the question whether she was so 
or not, was for the jury. But the Court of 
Appeals, 63 N. Y. 556, reversed this judg- 
ment, and held that the company was not 
responsible for injuries to the person as- 
sisting her, and that the plaintiff herself 
was guilty of negligence in attempting to 
leave the train while the cars were in 
motion, 

® Damont v. N. 0., &. R.R. Co., 9 
La, An, 441; Jeffersonville, &. R. R. Co. 
v, Hendricks, 26 Ind. 228; Penn. R. R. 
Co. v. Aspell, 23 Penn. St. 147 ; Gavett 
v. Manchester, &. K. R. Co, 16 Gray 
(Mass.), 601, 

* Chicago, &c. RB. B. Co. v. Randolph, 
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apparent, it must not be braved simply because the company is 
bound to stop the train, or because it is very important that the pas- 
senger should stop at that particular time. The company, in such 
case, is bound to respond in damages for its breach of duty in not 
stopping, but is not liable for injuries received by the passenger in at- 
tempting to leave when tt is dangerous for him to do so} But in all 
cases the question of liability must necessarily be determined by the 
facts and circumstances of each case,— whether the train was in 
rapid motion, whether it was started while the passenger was at- 
tempting to leave, and whether the real danger was obvious.? 

In a Maryland case,® a young man in the full possession of all his 
physical and mental faculties, having a valise containing clothing in 
his right hand, and a basket of provisions on his left arm, attempted 
in broad daylight to leave a railway train while it was moving 
slowly, the distance from the lower step of the car to the platform 
being only eighteen inches, and in doing so was seriously injured. 
In an action of damages against the railroad company, it was held 
that he was not necessarily negligent. The court said: “ Accidents 

-oecur, and injuries are inflicted under an almost infinite variety of 
circumstances ; and it is quite impossible for the courts to fix the 
standard of duty and conduct by a general and inflexible rule appli- 
cable to all cases, so that a departure from it can be pronounced 
negligence in law. There is no general accord of judicial opinion 
and precedent in reference to attempts to leave a car while it is 
in motion, but the weight of authority is against the proposition 
that it is always, as matter of law, negligence and want of ordinary 
care for a person to attempt to get off from a car when it is in 
motion. This proposition was pressed upon the Court of Appeals of 
New York;* but Foicer, J., in delivering the opinion of the court 
in that case, said: ‘ Were I disposed to accede to it upon principle, 
which I am not, I should feel myself precluded by prior decisions of 
this court, and influenced to a contrary conclusion by those of other 
courts, The rule established, and as I think the true one, is that all 
58 Ill. 610; Jeffersonville, &. R. R. Co. it was held that no recovery could be had 
v. Swift, ante ; Chicago, &. R. R. Co. v. where the injury was brought about by the 
Hazzard, 26 Ill. 378. action of a person not in the employ of the 

1 Georgia R. R. Co. v, McCurdy, 45Ga, company. 

; ® Cumberland Valley R. R. Co. v, Mau- 

4 Jeffersonville R. R. Co. », Hendricks, gans, 61 Md. 58. 
ante; St. Louis, &c. BR. R. Co. v. Cantrell, 4 In the case of Morrison v. Erie R. RB. 
87 Ark. 519, But see Burrows v. Erie Co, 56 N. Y. 302, 


R. RB. 0o., 8T. & C. (N. Y.) 44, in which 
VOL, 11. — 27 
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the circumstances of each case must be considered, in determining 
whether in that case there was contributory negligence or want of 
ordinary care ; and that it is not sound to select one prominent and 
important fact which may occur in many cases, and to say, that 
being present, there must, as matter of law, have been contributory 
negligence. The circumstances vary infinitely, and always affect, 
and more or less control each other. Each must be duly weighed 
and relatively considered, before the weight to be given to it is 
known.’”! Railway companies are bound to bring their trains to 
a halt at places convenient for passengers to alight.2 In an English 
case® it appeared that the car in which the plaintiff rode, being the 
last car, remained about four feet from the platform when the train 
had stopped, and the plaintiff, in attempting to alight, believing she 
was about to step on the platform, fell, in consequence of the insuffi- 
ciency of light at that point, and was injured. It was held that the 
plaintiff could recover. In this case, CockBURN, C. J., said: “An 
invitation to passengers to alight on the stopping of a train, without 
any warning of danger to a passenger who is so circumstanced as 
not to be able to alight without danger, such danger not being visi- 
ble and apparent, amounts to negligence; . . . and it appears to us 
that the bringing up of a train to a final stand-still, for the purpose 
of the passengers’ alighting, amounts to an invitation to alight, — at 
all events, after such a time has elapsed that the passenger may rea- 
sonably infer that it is intended he should get out if he proposes 
to alight at the particular station.” 4 


1 Johnson v. West Chester & Phila. 
R. R. Co., 70 Penn. St. 857; Penn. R. R. 


In Colorado & Indiana Central R. R. Co. 
o. Farrell, 81 Ind. 408, where the train 


Co. v, Kilgore, 32 id. 202: Doss v. R. R. 
Co., 59 Mo. 27; 8, c. 21 Am, Rep. 871; 
Filer v. N. Y. Central R. R. Co., 49 N. Y. 
47; Lambeth v. North Carolina, &. R. R. 
Co., 66 N. C. 494; 8 Am. Rep. 508; R. R. 
Co. v. Baddsley, 64 Ill. 20; Curtis v, De- 
troit, &c. R. R. Co., 27 Wis. 158. See also 
Swigert v. Han. & St. Jo. R. R. Co., 75 
Mo. 475; Straus v. Kansas City, id. 185; 
Central R. R. & Bank. Co. v. Letcher, 69 
Ala. 106; 44 Am. Rep. 505. 

2 Delamatyr v. R. R. Co., 24 Wis. 
518. 

® Cockle ». South-Eastern Ry. Co., 
ante. 

* Preger v. The Bristol & Exeter Ry. 
Co., 24 L. T. Rep. n. 5 105, was a case 
exactly similar, and the plaintiff recovered. 


passed beyond the platform and stopped, 
leaving one of the cars over a culvert, the 
conductor announcing the name of the 
station, and a passenger in attempting to 
alight was injured by reason of darkness 
and not being able to see where the car 
was, the company was held liable. Whit- 
taker v. Manchester, &c. Ry. Co., L. R. 5 
C. P. 464, was a case precisely similar, and 
the plaintiff was allowed to recover. But 
in Bridges v. North London Ry. Co., L. R. 
6 Q. B. 377, it was held that where a 
passenger alighted from the last car of a 
train, while such car was standing in a 
tunnel in the vicinity of a station, a re- 
covery could not be had for the death of 
the passenger in consequence, there being 
no evidence that the train had come toa 
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Reasonable time for leaving the cars should be allowed, and if 
the time-tables do not allow sufficient time for all passengers, 
whether young or old, to leave the cars in safety, aud an injury 
is thereby occasioned, the company will be liable! But sick per 


final stand-still, or to a place where the 
company deaigned the passenger should 
alight. See also Siner v. Great- Western 
Ry. Co., L. R. 4 Exchq. 117; Frost ». 
Grand Trunk Ry. Co., 10 Alien (Mass.), 
887. In Forsyth v. Boston, &. R. R. 
Co., 108 Masa. 510, where a passenger, on 
alivhting from a car at night, instead of 
walking along the platform to the end 
steps, voluntarily stepped off the side into 
@ cattle-guard, although knowing where 
the highway crossed the railroad track, it 
was held that he was not in the exercise of 
due care, and could not recover for injuries 
thus occasioned. 

1 Railroad Company v. Baddsley, 54 
Il. 19; 5 Am. Rep. 71. In Kelly »v. 
Hannibal & St. Joseph R. RB. Co., 70 Mo. 
604, the plaintiff, a passenger, was injured 
in trying to leave « train under slow 
motion, haviug been negligently carried 
past his destination. The court below 
nonsuited the plaintiff, and this was re- 
versed, the court holding that the question 
of negligence was one for the jury. The 
court said: ‘‘In the case of Doss v, M., 
K., & T. B. R. Co, 59 Mo. 27, 21 Am. 
Rep. 371, it was held that whether the 
attempt of plaintiff to step from the cars 
while the train was in motion was, under 
all the circumstances of the case, such 
negligence as would relieve defendant of 
all liability for accident, was a question of 
fact forthe jury. Fora person to jump 
from a car propelled by steam while in 
tapid motion, is mere recklessness, and 
the lea must be made at his peril ; but 
to step from a car not beyond the platform 
when its motion is slight or almost imper- 
ceptible may or may not be negligence, 
and of this the jury are to decide from all 
the attending circumstances.” In this 
case the plaintiff was not a passenger, but 
had got upon the train to assist some 
friends, and the train started without suffi- 
cient notice. Wyatt v. Citizens’ R. R. 
Co., 55 Mo. 485; Kerle v. K. C., St. J., 
&C. B. R. R. Co., 55 id. 476; Lloyd ». 
H. & St. J. R. R. Co., 58 id. 509 ; 56 id. 


838. ‘These are risks which the mout 
prudent men take, and plaintiff will not 
be barred of a recovery if he adopted that 
course which the most prudent men would 
take under the circumstances.” Smith ». 
Union R. R. Co., 61 Mo. 588; Meyer ». 
Pacific R. R. Co., 40 id. 151. ‘‘If a pas- 
senger be negligently carried beyond his 
stopping-place, and where he had a right 
to be let off, he can recover for the incon- 
venience, loss of time, and expense of 
travelling back. But when he jumps, or 
leaves thetrain, under circumstances which 
prudence would forbid, he does it at his 
own risk and assumes the consequences of 
his own act.” Damont v. New Orleans & 
Carrollton R. R. Co, 9 La. An. 441; 
Railroad Co. 2, Aspell, 28 Penn. St. 147 ; 
Jeffersonville, &. R. R. Co. v. Jefferson, 
26 Ind. 228; Morrison v. Ene R. R. Co., 
56 N.Y. 302; Burrows v. Erie R. R. Co., 
68 id. 556; Dougherty ». Chicago, &o. 
R. R. Co, 86 Ill. 467; Lucas v. New 
Bedford, &. RB. R. Co., 6 Gray (Mass.), 
64. If the conductor has given sufficient 
time for passengers to alight, a passenger 
who jumps from the train after it has 
started is remedilees. Strauss v. Kansas 
City, &. R. R. Co., 75 Mo, 185; Swigert 
v. Hannibal, &. R. R, Co., 75 id. 475. 
It was said by the court in Damont 2. 
New Orleans, &c. R. R. Co., 9 La. An, 
441, ‘‘if a passenger is foolhardy enough 
to jump off without waiting fora train to 
stop, he does it at his own risk, and for 
this, his own gross ia prudence, he can blame 
no one but himself.” In Bon v. Railway 
Passenger Assn. Co., 56 lowa, 654, which 
was an action to recover weekly compen- 
sation under an accident policy, which in- 
sured the plaintiff against accidents while 
actually riding on a public conveyance 
‘in compliance with all rales and regula- 
tions of the carriers, and not neglecting to 
use due diligence for self-protection,” — 

it was held that for an injury received by 
him while riding on the steps of a railway- 
car in violation of the known rules of the 
company, he could not recover upon the 
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sons, and persons unable to take care of themselves shoulc provide 


themselves with proper assistants 


policy. Secor v. Railroad Co., 10 Fed. 
Rep. 15; Chicago,, &. RB. BR. Co. ». 
Bcates, 90 Ill. 586; Gavett v. Railroad 
Co., 16 Gray (Mass.), 501. In Hickey . 
Boston, &, RB. B. Co., 14 Allen (Mass.), 
429, the rule was stated to be that a per- 
son cannot recover for injuries received 
while voluntarily and unnecessarily stand- 
ing upon the platform of a car while 
in motion. Nichols v. Middlesex R. R. 
Co., 106 Mass. 463; Harvey v. Eastern 
R. R. Co., 116 id. 269 ; Indianapolis, &c. 
R. R. Co. ». Able, 69 IIL 131; Burrows 
o. Erie R. R. Co., 68 N. Y. 556; Ohio, 
&e. RB. R. Co. v. Schiebe, 44 IIL. 660; 
Jeffersonville R. R. Co. v. Swift, 26 Ind. 
459. In Lake Shore, &. R. R. Co., ». 
Bangs, 47 Mich. 470, it was held that it 
is negligent in » passenger to leap from a 
train moving six miles an hour, for the 
purpose of getting off at a station where 
the train should, but does not stop, al- 
though he does eo to save anxiety to his 
wother who is expecting him, and although 
others have frequently jumped off trains 
going at that rate of speed. The court 
said : '‘ We have reluctantly felt ourselves 
compelled to hold that in our judgment 
such conduct is beyond any question 
negligence, and that the jury should have 
been so instructed. The fact that many 
persons take the risk of leaving cars in 
motion does not make them any the less 
risks which they have no right to lay at 
the door of the railroad companies. No 
company can use effectively coercive pow- 
ers to keep passengers from doing such 
things, All persons of sound mind must 
be held responsible for knowledge of the 
usual risks of such travelling. Every one 
is supposed to know that a fall beside 
a moving train is very likely to bring 
some part of the body or limbs in danger 
of being crushed. Every one is supposed 
to know that in jumping from a vehicle 
running six miles an hour or much less, he 
stands @ good many chances of falling or 
being unable to fully control his move- 
ments, and that fulling near a train is 
always dangerous. No doubt every one 
who tries such an experiment persuades 
himself that he will escape, but it is im- 


while travelling in railroad-cars ; 


ble to suppose that any one of com- 
Se cies pide not know that there is 
danger. It is true that there are circum- 
stances where it is not negligence to take 
a choice of risks or where an act is done 
without freedom of choice. But the com- 
mon-sense of mankind teaches us that no 
one has a right to risk life or limb merely 
to avoid inconvenience. Upon the facts 
in this case no one can doubt that the 
railway agents were wrong in not stopping 
at the station. If put to any inconveni- 
ence by being carried farther, Bangs had 
a legal remedy for it. No doubt the 
vexation and anxiety would lead to some 
trouble of mind, but they cannot be held 
sufficient to justify ranning into bodily 
danger.” In Chicago City RB. RB. Co. 2. 
Mumford, 97 Ill. 560, the court said: ‘‘It 
is a fact, in regard to which there is no 
dispute, that the plaintiff desired to get 
off the car at the Palmer House, and the 
driver had been notified of this fact and 
had agreed to stop the car and let the 
plaintiff off at this place. The instruction, 
with these facts before the jury, in sub- 
stance directed them that if the plaintiff, 
when near the Palmer House, undertook 
to get off the car while it was going slowly, 
the driver having no notice of his inten- 
tion, he could not recover, although the 
car started forward just as he was stepping 
off. Had the instruction said that plain- 
tiff, before he reached the Palmer House, 
or before he was opposite the entrance, 
without notice to the driver, and while 
the car was moving at its usual rate 
of speed, undertook to get off, etc., it 
might have been sustained, but its lan- 
guage and meaning are entirely different. 
When the plaintiff was opposite the 
entrance to the Palmer House, he was 
near the Palmer House, and if, when 
opposite the entrance, he undertook to get 
off, the car being barely in motion, — or as 
stated in the instruction, which may mean 
the same thing, going slowly, —and as 
he was in the act of stepping off, the car 
started forward, and he was thrown to the 
ground and injured, he might recover ; 
but had the instraction been given, he 
could not. We are of opinion that the 
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and if a person is sick and unable to walk without assist- 
ance, thereby requiring longer delay at the station than usual, he 


instruction was calculated to mislead the 
jury, and the court did not err in refusing 
it.” It is not necessarily negligent in a 
passenger to jump off a railway train in 
fast motion to avoid a collision, even if he 
would have escaped injury by remaining 
in his seat. Thus in Wilson v, Northern 
Pacilic R. R. Co., 26 Minn. 278, the 
court said: ‘“‘The fourth request of de- 
fendant asked the court to lay down the 
rule that there was no excuse for plaintiff 
jumping from the car, unless the motion 
of the car clearly indicated to persons of 
ordinary prudence and understanding that 
the car was then off the track. This re- 
quested instruction was wrong. One rea- 
son of several why it was incorrect was 
that it asked the court, instead of the 
jury, to determine what circumstances 
would lead a person of ordinary pradence 
to do as it was claimed plaintiff did. De- 
fendant’s eighth and eleventh requests 
made, in effect, the proposition that if 
plaintiff could, with reasonable endeavors, 
have remained in his seat, and if, had he 
so remained, he would not have been 
injured, then he cannot recover. This 
would make the propriety of a passenger 
jumping from a car depend on the result 
alone ; not upon his exercising ordiuary 
pradence in choosing which of two perils 
to abide, but upon his foreseeing the event 
of either peril. The requests were incor- 
rect. The meaning of defendant's third 
request is somewhat ambiguous, and the 
court might have refused to give the in- 
struction for that reason. As we under- 
stand it, however, and as the jury might 
have understood it, had it been given, it 
would put upon a passenger the duty of 
determining correctly the actual existence 
and extent of the danger. The modifica- 
tion which the court made does not leave 
the instruction as clear as might be wished, 
but made it, in effect, an instruction that 
to exeuse jumping from a car going at 
great speed, there must be such circum- 
stances or con¢litions of peril as would in- 
duce such fear and tremor, in persons of 
ordinary prudence and firmness, as to lead 
them to such action. This does not differ 
from the rule laid down in the general 


It is well settled, with reference 
to the liability of common carriers of pae- 
sengers, that if, through the negligence of 
the carrier, a passenger is placed in a sita- 
ation of great peril, the attempt of the 
pessenger to escape the danger, even by 
doing an act also dangerous, and from 
which injury results, is not necessarily 
an act of contributory negligence, such as 
will prevent him recovering for the injury 
sustained, If it were, passengers would 
be required to suppress the instinct of 
self-preservation, and sit passive, to receive 
whatever might befall them, instead of 
acting as nature impels every man to act. 
The test of contributory negligence, 
where the passenger is injured in endeavor- 
ing to escape the peril in which the negli- 
gence of the canier has placed him, is, 
was the attempt an unreasonable, precipi- 
tate, or rash act, or was it an act which a 
pereon of ordinary prudence might do? 
This is not determined by the result of the 
attempt to escape, nor by the result that 
would have followed had the attempt not 
been made, To permit that to determine 
it would be, in effect, to require of the 
passenger to judge with absolute certainty 
the extent to which the danger would go 
if he made no move, and with like cer- 
tainty the consequences of the attempt to 
escape. In the case at bar, no degree 
of prudence, and it is doubtful if any de- 
gree of skill and experience in operating 
railroads, would enable one to determine 
with certainty that he would not be in- 
jured if he remained in the car, nar that 
he would be injured if he left it. The 
passenger in such a case must of necessity 
judge of the danger in remaining where he 
is, as also of the danger in attempting to 
escape, by the circumstances as they then - 
appear to him, and not by the result. He 
acts upon the probabilities as they then 
appear to him, and if he acta as a man of 
ordinary prudence would in such case act, 
he will choose the hazard that from these 
circumstances appears to him to be the 
least. If plaintiff did no act (supposing 
him to have jumped from the car, as 
claimed by defendant), then the attempt 
to escape was not contributory negligence. 
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should give timely notice to the conductor.! Passengers at inter- 
mediate stations, where trains stop for refreshments, have the same 


Stokes v. Saltonstall, 13 Pet. (U. S.) 181; 
Buel v. New York Central R. R. Co., 31 
N. Y. 314; Twomley 9. Central Park, &. 
R. R. Co., 69 id. 168 ; 25 Am. Rep. 162. 
That he was injured in his attempt to 
escape, and that those who remained in 
the car were unhurt, might of course 
be considered by the jury in determining 
this question.” 

1 New Orleans, &. R. R. Co. v. Stat- 
ham, 42 Miss. 607. In Illinois Central 
BR. R. Co. v. Slatton, 64 Ill 183, it ap- 

that the train upon which the pas- 
eenger was travelling, having stopped at a 
station, remained a reasonable time for 
passengers to alight, but he, not availing 
himself of the opportunity, waited until 
the train began to move, when, in attempt- 
ing to leave the cars, he was fatally in- 
jured. 11 was held that the company was 
not liable, there being no proof of mis- 
management of the train or careless con- 
duct of the employés, In Peniston v. 
Chicago, St. L, & N.O. R.R. Co, 34 
fa. An. 777, it waa held that railway 
companies carrying passengers over long 
journeys are bound to provide easy modes 
and to allow a reasonuble time to their 
passengers to obtain food and necessary 
refreshments ; to furnish safe and proper 
means ef ingress and egress to and from 
trains to the eating-stations, whether said 
euting-houses be under the control of the 
railroad or a third person; to provide 
sufficient lights for the safety of their 
passengers going to or coming from meals 
had at night, and give them correct in- 
formation as to the exact location of their 
respective trains, when trains have been 
moved during the absence of the passen- 
gere at their meals ; and that passengers 
receiving injuries for want of sufficient 
light and correct information of the where- 
abouts of their train on returning from 
the eating-station are entitled to recover 
damages against the company, The court 
said: ‘It is well established in juris- 
prudence that railway companies are under 
the legal obligation to furnish safe and 
proper means of ingress and egress to and 
from trains, platforms, station-approaches, 
etc., and it is well settled that any person 


injured, without fault on his part, by any 
dereliction of its duty in the premises by 
a railway company, can recover damages 
against the corporation for injuries thus 
received. Cooley on Torts, 605, 606, 
642 ; Add. on Torta, § 245; Shearm. & 
Red. on Neg. 827, § 275. This principle 
has been applied in a case where a pes 
senger, an old lady, was pat out at her 
destination ut a station where there was 
no light to guide her steps, and no em- 
ployé of the company to show her the 
way out of the station-grounds, and was 
injured in trying to go from the station to 
a friend’s house, by falling from the plat- 
form. Patten v. R. R. Co., 32 Wis. 528. 
Under the same rule a railway company 
was held responsible for injuries received 
by a passenger in walking from one of its 
trains to a transfer-boat by falling on 
a wharf on which there was not sufficient 
light. Beard v. Passumpsic, &. R. R. 
Co., 48 Vt. 101. In the enforcement of 
the same rule a railway company was 
mulcted in damages in a case where « 
lady passenger, alighting from her train at 
her destination, and finding no safe and 
convenient platform leading to the high- 
way, attempted to walk acroes three of the 
railroad-tracks, and falling in a ‘cattle- 
guard ’ filled with snow, was ron over and 
killed by another train of said company. 
The obligation of furnishing, by railway 
companies, safe ‘and easy ingress and 
egress to and from their platforms has 
been extended so as to embrace cases of 
persons who were not passengers on their 
roada, but who came on business to their 
stations, and were injured by means of in- 
sufficient or defective platforms, — such as 
a hackman who had transported passengers 
to a railroad depot. Tobin e. Portland, 
&e. R. R. Co., 59 Me. 188; Jamison gv. 
R. R. Co., 56 Cal. 593 ; Low w. Conn., 
&c. R. R. Co., 72 Me. 813; 39 Am. Rep, 
331 ; Com. v. Boaton & Maine R. R. Co., 
129 Mass. 500; 37 Am. Rep. 882; Stew- 
art v. International, &. R. R. Co., 53 
Tex. 289 ; 37 Am. Rep. 753. In a recent 
Michigan case, Cartwright ». Chicago, &c. 
R. R. Co. (decided Feb. 8, 1884), the 
plaintiff, » woman sixty years of age, was 
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rights in reference to safe egress and ingress and proper station 
accommodations and platforms as at the termini of the passage. 
But the rights of the passenger while a train is stopping at an inter- 
mediate station for the purposes of the railroad alone, and not for 
the refreshment of the passenger, are not so extended? From the 


travelling on the defendant's road. The 
night was dark and cloudy. On arriving 
at her destination she and her husband 
who was with her got out at the rear end 
of the car. There was a crossing there, 
and she was familiar with the locality. In- 
stead of being over the level road as she ex- 
pected, the eud of the car was over a depres- 
sion at the side of the road, and when her 
foot left the step she went down ao far 
that her hold of the iron was broken and 
she fell to the ground, During all this 
time, no one connected with the train 
or employed by the defendant was giving 
her assistance or looking after passengers 
at the rearend of the car. It was held 
that under such circumstances it cannot 
be said that it is uegligence per se for a 
passenger to leave the car at the rear. If 
there was negligence in this case it must 
arise from the fact of the darkness, tho 
known fact that the rear of the car was 
not at the landing, and the uncertainty in 
respect to the ground where it stood. If 
the front end of thecar had been at the 
platform, there would have been more 
reason for insisting that the plaintifi 
should have gone in that direction. But 
we think a woman is excusable for not de- 
siring to pass through the smoking-car, 
and she has a right to assume it is not ex- 
pected of her. We also think that passen- 
gers, where not notified to the contrary, 
may rightfully assume that it is safe to 
alight from the car wherever it is stopped 
for passengers to leave it. And if no 
light is given them to leave the car by, 
they are not to be charged with fault for 
leaving in the darkness. If a car in which 
there were passengers was not standing 
where it would be safe for them to alight 
without assistance, it was the duty of the 
company to provide assistance, or give 
warning, or to move the car to @ more 
suitable place. This was decided in Cockle 
v. London & 8. E. Ry. Co., L. R. 7 C. P. 
$21, a case on its facts very similar to this; 
and the same principle has often been laid 


down in other cases. Nicholson v. Lan- 
cashire, &c. Ry. Co., 3H. & C. 584; Foy 
v. London, &, Ry. Co., 18 C. B. nea, 
225 ; Breasell v. N. Y. Cent., &c. R. R. 
Co., 84 N. Y. 241; Penn. R. R. Co. ov. 
White, 88 Penn. St. 327; and Balt. & O, 
R. R. Co. v. State (Md.), 12 Am. & Eng. 
R. R, Cas. 149, are among those so hold- 
ing. There was therefore evidence to go 
to the jury on the question of negligence 
in the defendant. And the peculiarity of 
the case is such that the same facta which 
tend to show negligence in the railroad com- 
pany tend in the same degree to show that 
the plaintiff was without fault. If she 
had a right to assume that the landing- 
place was safe, she was not negligent in 
stepping down as she did. It must be 
conceded that she did not exhibit a very 
high degree of caution, but we cannot say 
that it was not as much as the average 
passenger would have shown under like 
circumstances.” 

1 McDonald v, Chicago & N. W. R. R. 
Co., ante. 

3 Frost v. Grand Trunk R. R. Co., 
ante. In State v. Grand Trunk R. RB. Co., 
58 Me. 176, the rule was laid down that 
& passenger on a railway, who purchases a 
ticket for a distant station and gets off the 
train temporarily, and without notice, in- 
vitation, or objection, while it is stopping 
at an intermediate station, does no illegal 
act, but, for the time, he surrenders his 
place and rights as a passenger; but he 
may return and #esume hia plece and 
rights as a passenger on the train before it 
starts, and the officers of the railway are 
bound to give reasonable notice of the 
starting of the train. One who passed out 
of a railway-car, and got upon the plat- 
form thereof and attempted to step or 
jump from the car while it was in motion, 
cannot recover for injuries suffered in con- 
sequence thereof, even though he had 
reached his place of destination, and the 
train, which had previously stopped to 
permit passengers to alight, had not so 
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decisions it is apparent that passengers are allowed considerable 
latitude in travelling by railroad; that the responsibility of railroad 
companies is made commensurate with the general duties which 
they owe the passengers, such as safe, convenient, and comfortable 
modes of ingress and egress from trains, platforms, station-approaches 
and passenger-rooms ; and that the. application of the rules of law, 
both in this country and in England, has been thus far characterized 
with a due regard both for the rights of the railways and the 
public. 

In an action against a railroad company, for injuries, resulting 
from attempting to leave the train when in motion, an important 
element in the case is, whether the train was in fact stopped a 
sufficient time reasonably to enable the passengers to get off. IZf 
80, it cannot be said to have been guilty of negligence in the man- 


agement of its train, and no recovery can be had.? 


stopped fora reasonable length of time. 
Penn. R. R. Co. v. Aspell, 28 Penn. St. 
147, In Gavett v. Manchester, &. R. R. 
Co., 16 Gray (Mass.), 501, it was held 
that ‘‘a passenger in a railroad-car who, 
knowing that the train is in motion, 
goes out of the car and steps upon the 
platform of the station while the train 
is still in motion, is so wanting in ordi- 
nary care as not to be entitled to maintain 
an action against the railroad corporation 
for an injury therefrom.” Hickey v. Mid- 
dlesex R. R. Co., 14 Allen (Mass.), 429. 
Nichols ». Railroad Co., 106 Mass. 463 ; 
Harvey v. Eastern R, R. Co., 116 id. 269; 
Illinois Central R. R. Co. v. Able, 59 Ill. 
131; Ohio & M. R. R. Co. v. Schiebe, 44 
id. 460 ; Burrows v. Erie R. R. Co., 63 
N. Y. 556 ; Morrison v. Erie R. R. Co., 56 
id. 302 ; Canada R, R. Co. v. Randolph, 58 
Ill. 510 ; Illinois C. R. R. Co. v. Slatton, 
54 id. 188; Ohio & M. R. R. Co. v. Strat- 
ton, 78 id. 88; Chicago & N, W. R. R. 
Co. v. Seates, 98 id. 586, In Secor ». 
Toledo, &. R. R. Co., 10 Fed. Rep. 15, a 
passenger, on a train that had approached a 
station and was still moving slowly, stood 
on the lower step of a car, in the act of 
stepping to the platform of the station, 
when, in consequence of the car being 
moved forward with a jerk he was thrown 
upon the platform and injured; and 
Drumuonp, C. J. held that he was guilty 


In the case last 


of contributory negligence in attempting 
to alight from the train while it was in 
motion. Bon v. Railway Co., 10 N. W. 
Rep. (Iowa) 225; Lake Shore & M. 8. 
R. R. Co. v. Bangs, 47 Mich. 470, 11 
N. W. Rep. 276; Jewell v. Chicago, &. 
R. R. Co., 54 Wis. 610. 

1 Davis v. Chicago, &c. R. R. Ca., 18 
Wis. 175. In Com. 2. Boston & Maine 
R. R. Co., 129 Mass. 500, an action was 
brought to recover a statute penalty for 
killing one H., who claimed to be a pas- 
senger upon defendant's railroad. It ap- 
peared that the deceased, who was 
travelling on the defendant's train, left it 
while it was in motion, slowly passing a 
station where he intended to alight, and 
was struck by a train passing on another 
track end killed. It was held that the 
deceased was not a passenger after he had 
left the moving train, and was not entitled 
to protection by the defendant as such. 
The court said: ‘‘ It is true that one who 
has bought a ticket of a railroad corpora- 
tion is ordinarily s passenger of the cor- 
poration from the time when he reasonably 
and properly starts from the ticket-office 
or waiting-room in the station to take his 
seat in a car of the train until he has 
reached the station to which he is entitled 
to be carried, and has had an opportunity 
by safe and convenient means to leave the 
train and roadway of the corporation at 
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cited the court held that the defendant was entitled to an instruc- 
tion that “if the train had stopped a sufficient time to enable the 
plaintiff to leave it safely, and had then again started on its course, 
and passed the platform, and the plaintiff then left the platform of 
the car while the train was in motion, rather than be carried by, 
he was guilty of carelessness and could not recover for the injuries 
sustained by him;” also, that “if the defendant stopped its train a 
sufficient time to allow the plaintiff to leave it safely, it was not 
guilty of negligence.” The train must be stopped a sufficient time 
reasonably to enable all persons desiring to stop at the station to do 
80, and the question as to whether it did so in a given case is one of 


fact for the jury.! 


that station. Warren v. Fitchburg R. R. 
Co., 8 Allen (Mass.), 227. The duty of 
the corporation toward him is to furnish a 
well-constructed sand safe road, suitable 
engine and cars, competent and careful 
engine-men, conductors, and other neces- 
sary laborers, in order that all injuries 
which human foresight can guard against 
may be prevented. But this duty rests 
on the corporation only 30 long as the 
passenger sees fit to be carried by it; and 
if he chooses to abandon his journey at 
any point before reaching the place to 
which he is entitled to be carried, the cor- 
poration ceases to be under any obligation 
to provide him with the means of travels 
ling further. And while it is true that if 
he leaves the train while it is at rest at a 
station, he is entitled to an opportunity 
so to do in safety, it is equally true that 
the corporation is not under any obliga- 
tion to make it safe for him to leave the 
train while it is in motion, and that if he 
does so he assumes all risk of injury. 
Gavett ». Manchester & Lawrence R. R. 
Co., 16 Gray (Mass.), 501. In the case at 
bar, so long as the train was in motion, H. 
could not leave it and still retain his right 
to protection until he had left the road- 
way of the corporation. By leaving the 
train while in motion he ceased to be a 
passenger and to have the rights of a 
passenger as completely, though the train 
was moving slowly and was near by the 
station, as if he had left it while moving 
at full speed between stations. Hickey », 
Boston & Lowell R. R. Co., 14 Allen 
(Mass.), 429. The fact that the car in 


which H. was had passed the platform of 
the station to which he was entitled to be 
carried, did not give him the right to 
leave the train at the risk of the com- 
pany.” In Harvey v. Eastern R. R. Co., 
116 Mass, 269, it was held that the at- 
tempt to get on a moving train was prima 
facie contributory negligence. In Iili- 
nois Cent. R. R. Co. v. Statton, 54 III. 
183, id. 109, the train stopped and re- 
mained a reasonable time, but the dete- 
dent waited until it began to move, and 
was killed in attempting to get off. It 
was held that there was no ground of re- 
covery. Where a train stopped at a 
water-station, and a passenger attempted 
to get off, but just as he started to do so 
it was started with a jerk, and he was 
thrown off and injured, it was held that 
as he was told by the conductor that the 
train would stop, he was justified in get- 
ting off, and that the company was liable 
for the injury. Wood v. Lake Shore, &c., 
R. R. Co., 49 Mich. 870. 

1 Paulk v. Southwestern R. R. Co., 
24 Ga. 356; Illinois, &c. R. R. Co. ». 
Statton, 54 Tit, 128; Lambeth v. North 
Carolina R. R. Co., 66 N. C. 494; Evans- 
ville, &c. R.R. Co, v. Duncan, 28 Ind. 
441; Lloyd v. Hannibal, &. R. R. Co., 
53 Mo. 509; Pennsylvania R. R. Co. v, 
Kilgore, $2 Penn, St. 292; Fairmount, 
&e. R. R. Co. v, Statler, 54 id. 875; 
Toledo, &c. R. R. Co. v. Baddsley, 54 
Ill. 19; Southern R. R. Co. v. Kendrick, 
40 Miss. 874; Inhoff wv. Chicago, &. 
R. R. Co., 20 Wis. 344. 
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If, under the influence of fright produced by a sudden peril to 
the train, a passenger jumps from the train, although he might not 
have been injured if he had stayed upon the train, yet he will not be 
precluded from recovering for the injury, if, in view of the peril, it 
was an act of reasonable precaution for the purpose of self-preserva- 
tion, to leap from the cars! The same degree of caution 18 not 
expected or required from a person who is suddenly and unex- 
pectedly placed in a perilous position as would be required where 
there was time for deliberate action; and the rule may be said to be 
that a person, who without negligence, is placed in a position of 
peril is not responsible for a mistake of judgment in getting out 


of it.3 


1 Southwestern R. R. Co. v. Paulk, 24 
Ga. 856. In Wilson v, Northern Pacific 
R. R. Co., 26 Minn. 278, a passenger 
leaped from a train in rapid motion to 
avoid a collision, and it was held to bea 
question for the jury whether the passen- 
ger was guilty of contributory negligence 
or not, — Buel v. N. Y. Central R. R. Co., 
$1 N. Y. 314; Twomley v. Central Park, 
&e. R. R, Co., 69 N. Y. 162; Iron Moun- 
tain R. R. Co. v, Mowrey, 36 Ohio St. 
318 ; Schultz v. Chicago, &. R. R. Co., 
44 Wis. 638 ; Gunz v. Chicago, &. R. R. 
Co., 52 id. 672, ~ and that where there are 
two or more lines of action, any one of 
which may be taken, and a@ party, with 
ordinary skill, in the presence of immi- 
nent danger, is compelled inimediately to 
choose one of them, and does so in good 
faith, the mere fact that it is afterward 
ascertained by the result that his choice 
was not the hest means of escape is not 
sufficient to charge him with negligence. 
So in Schultz v. Chicago & Northwestern 
R. R. Co., 44 id. 638, the court said: “It 
is probably true that had the plaintiff 
gone upon the east side of the track, or 
into the open space in the side of the coal- 
house, he would have escaped injury. But 
it cannot be held that he waa absolutely 
guilty of negligence because he failed to 
take one of these methods of escape. He 
was acting on short notice in the presence 
of imminent danger. He had no time to 
calculate chances or to deliberate upon the 
means of escape. He was compelled to 
act at once, and it would be most absurd 
and unjust to hold him negligent because 


the instinct of self-preservation did not 
suggest the most effectual method of es- 
cape from the peril. The jury might well 
find (as they did) that he was not negli- 
geut merely because there was s better 
way of escape than that which he chose.” 
2 Pennsylvauia KR. R. Co. ». Werner, 
89 Penn, St. 59. In Mark ». St Paal, 
&c. R. R. Co., Minn. Sup. Ct. 1833, Gir- 
FILLAN, C. J., said: ‘‘The action is by 
plaintiff, as administrator, for causing 
through negligence, the death of his intee- 
tate, one Hemberg. In April, 1882, Hem- 
berg was employed at the planing-mill at 
the corner of Fifth street and Second 
e@venue northeast in the city of Minnea- 
polis At the corner of said avenue and 
Fourth street was a furniture-factory. 
Along and near the planing-mill and fac- 
tory, and between them and the avenue, 
the defendant, for its accommodation, and 
to receive from and deliver furniture and 
lumber at the factory, had laid a side 
track from the main track, the expense of 
laying which was borne jointly by the de- 
fendant and the owners of the factory and 
mill. The planers in the mill stood about 
twenty feet from this side track. The 
boards coming out of the planers came 
within six to ten feet from it. The planed 
lumber as it was taken from the planers, 
was usually piled on the opposite side of 
the side track, and between it and the 
avenue. There appear to have been three 
planers, and at each a man was employed 
in receiving the boards as they came from 
it, carrying them across the side track, 
and piling them on the side opposite the 
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A railway company has not discharged its duty or relieved iteelf 
from liability to its passengers until it has stopped at the end of 


mill. One of these nen was Hemberg. The 
pile to which he was carrying boards at 
the time he was killed was ubout four feet 
from the track, aud was lengthwise of 
it. One witness testified that each of 
these men had to cross the track about 
every second minute during the day; 
others appear to have been employed near 
and on both sides of the track between 
Fourth and Fifth streets. And there also 
appears to have been more or less lumber 
piled on each side of and near the truck. 
One witness testified that there was a great 
deal of noise ubout the mill; that the 
noise ‘kills the sound of the cars.’ The 
defendant usually put acar in on this side 
track by ‘kicking ;’ that is, by giving it 
an impetus with an engine, and then un- 
coupling and letting the car run in with 
the impetus thus given it. Cars were sent 
in that way four or five times a day, but it 
does not appear that it was done at any 
stated times ; whenever the factory or mill 
was to receive or deliver a load, a car was 
sent in. On the occasion of Hemberg’s 
death a car was ‘kicked’ in, and he being 
on the track it struck and killed him. 
There was evidence from which the jury 
might find that this car was sent in at an 
unusual rate of speed, —-as high as nine 
miles an hour. It had no means of giv- 
ing a signal of its approach, except by the 
calling out of the brakeman upon it. He 
did call out as the car approached the 
place where Hemberg was at work, and 
other persons also appear to have called 
out, and it may fairly be concluded from 
the evidence that Hemberg heard the 
shonting, and saw the car when it was 
very near to him. As to his action after 
he saw it, there is some disagreement in 
the evidence. One witness testified that 
he had started to cross the track, carrying 
a board, and as he was about to atep on the 
track he saw the car, dropped the hoard, 
and started across in front of the car and 
it struck him. According to another wit- 
ness he hai carried the board across, put 
one end of it on the pile ani attempted to 
recroes, going with his back in the direc- 
tion of the cara, and was struck while re- 
crossing. Upon the evidence it was a 


case for the jury to determine, both as to 
the negligence of the defendant and as to 
negligence on the part of Hemberg. The 
charge of the court on the subject of neg- 
ligenve on the part of Hemberg, while in 
A proper case it might be correct, was in 
view of the circumstances incorrect, be- 
cause it ignores any consideration of the 
effect which the defendant's negligence (if 
the jury should find it guilty of negli- 
gence) may have had on Hemberg’s mind, 
and on his ability to determine at once 
just what was the safest thing for him to 
do, when through such negligence he 
found the car almost upon him. We 
quote only one passage from the charge, 
the remainder of it, on the matter of neg- 
ligence by Hemberg, being of the same 
general tenor. After referring to the tes- 
timony of the witness whose testimony 
we have first mentioned above, it pro- 
ceeds: ‘Now if that were true, if you 
should find that version to be true, I 
should charge you as a proposition of law 
that was negligence on his part ; that it 
was a careless act for him, no matter what 
may have been his mental condition, 
though he may heave been frightened, the 
act itself would have been a careless act. 
To attempt to run across a rai)road-track 
when there was a car approaching would be 
carelessness of itself, and it would be con- 
tributory negligence which would defeat 
the recovery.’ Hemberg was at work re- 
ceiving boards from the planer (very close 
to the track on one side), carrying them 
across the track and piling them very 
close to it on the other side, and for that 
purpose crossing the track as often as 
every second minute during the day. So 
far as appears he had a right to be so at 
work. His employers occupied rightfully, 
it is to be presumed, the land on both sides 
of the track, on one side for their planing- 
mill, and on the other side for piling their 
lumber, Others as well as he were at work 
along-side of and near the track, crossing 
and recrossing it atall times during the day, 
It was the duty of defendant to run its cars 
with reference to this state of things, and 
also with reference to the fact that it ran 
themin at irregular times. If the jury had 
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their journey a reasonable time for them to get off the train in 
safety! But if the train is stopped a sufficient length of time to 
enable a passenger to conveniently alight, and, without any fault of 
the company's servants, he fails to do so, and the conductor, not 
knowing, and having no reason to suspect, that he was in the act 
of alighting, caused the train to start while he was so alighting, then 
the company would not be liable* If a passenger is negligently 
carried beyond his stopping-place, he can recover for the incon- 
venience, loss of time and expense of travelling back; but if he 
jumps or leaves the train under circumstances which render the act 
imprudent, he does it at his own risk, and assumes the consequences of 
his act® And it is negligence for a passenger to leap from a 
moving train for the mere purpose of getting off at a station where 
the train should stop but does not do so, even though he takes that 
course to save others from distress on account of his absence* But 
where a railway company fails to bring its train to a full stop ata 
station it will be liable in damages for injuries sustained by a 


found, as they might from the evidence, 
that throngh the defendant's negligence, 
the unexpected sudden and rapid approach 
of the car placed Hemberg, without his 
fault, in a position of apparent peril, re- 
quiring instant action to escape, and that 
the peril and shouting by the brakeman 
and others frightened and bewildered him, 
so that for the moment he was incapa- 
ble of deliberating and choosing the safest 
course to pursue, the defendant cannot al- 
lege it as negligence in law on his part, so 
as to prevent his recovery, that he adopted 
an unsafe course, if it were a natural re- 
sult of the fright and bewilderment so 
caused by the defendant's negligence, such 
az might occur to one acting with ordi- 
nary prudence. Toallow the defendant to 
do so would be like permitting one to take 
advantage of his own wrong. Galena & 
C. U. R. R. Co. ». Yarwood, 17 Ill. 509 ; 
Indianapolis, &. R.R. Co. v. Carr, 35 
Ind. 510; Buel v. New York C. R. R. Co., 
$1 N, Y. 314; Coulter v. Amer. Merch. 
Exp. Co., 6 Lans. 67; Johnson v. West- 
chester, &c. R. R. Co., 70 Penn, St. 357; 
Iron Mountain R.R. Co. v. Mowrey, 86 
Ohio St. 418; Wilson v. Northern Pacific 
R. R. Co., 26 Minn. 278; Mobile, &c. 
R. R. Co. v. Ashcroft, 48 Ala. 15. If the 
jury had been satisfied from the evidence, 


as they might have been, that the car was 
run in negligently, that it was not negli- 
gence in Hemberg not to see the ear till it 
was close upon him, and if he then ran 
upon the track, his doing so was through 
terror and loss of self-possession caused by 
defendant's negligence, his doing so was 
not his negligence.” 

_ 1 Jeffersonville, &c. R. R. Co. v. Par- 
malee, 51 Ind. 42; Keller v. Sioux City 
& 8t. Paul R. R. Co., 27 Minn. 178. 

4 Straua v. Kansas City, St. Jo., &c. 
R. R. Co., 75 Mo, 185. 

® Kelly o. Hannibal, & St. Joseph 
R. R. Co., 70 Mo. 604; Straus v. Kan- 
sas City, &. R. R. Co., 75 Mo. 185; 
Nelson »v. Atlantic & Pacific R. R. Co., 
68 Mo. 598; Houston, &. R. R. Co. 
v. Leslie, 567 Tex. 88; Southwestern 
R. R. Co. v. Singleton, 67 Ga. 306; 
Burrows v. Erie R. R. Co, 68 N. Y. 
556; Jewell v. Chicago, St. Paul, &. 
R. R. Co., 54 Wis. 610; Lake Shore & 
M. 8. R. R. Co. v. Bangs, 47 Mich. 470 ; 
Illinois Central R. R. Co. v. Chambers, 71 
Tl. 519; Illinois Central R. R. Co. o. 
Lutz, 84 Il]. 698 ; Dougherty ». Chicago, 
&c. R. R. Co., 86 Ll. 467. 

4 Take Shore & Michigan Southern 
BR. R. Co. v. Banga, 47 Mich. 470. 
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passenger in attempting to get off, if, under all the circumstances, it 
was prudent for him to make the attempt. 

In a Georgia case, it was held that if a conductor, or agent, in 
charge of a train, improperly ordered one who entered it to leave it 
while in motion, and in complying with this order he was injured, 
although the party may have been negligent in obeying the order, 
it would not free the company from liability ; but that if one leaps 
from a train of cars moving at the rate of fifteen miles an hour, on 
the advice and concurrence of the conductor, his right to recover 
involves the question whether he prudently used the only means 
provided by the company for him to get off the train, and also 
whether his recklessness and want of ordinary care contributed to 
the injury ; for if by the use of ordinary care he could have avoided 
the injury, the company would not be liable? It is the duty of a 
railway company when passengers are getting out of the cars, after 
an announcement by the conductor that ten minutes would be given 
for refreshments, to permit the cars to stand still.® 

It may be stated, from the cases previously cited, that in all cases 
involving the question of liability to passengers for injuries received 
in leaving a train while it is in motion, the question to be regarded 
is, whether the person injured, as an ordinarily prudent man, was 
justified in making the attempt; and in determining this question 
regard is to be had to the circumstances, — the speed at which the 
train was moving, the reason which induced the attempt, whether 


1 Price v. St. Louis, &c. R. R. Co., 72 
Mo. 414. Thos, in an action for an in- 
jury of a passenger in alighting from a 
freight train, the company’s employés 
were held negligent in hacking the train 
without giving the passenger time to alight 
from the cahoose; but the contributory 
negligence of the passenger in jumping off 
the train while in motion was held to de- 
feat the action. Richmond & Danville 
BR. R. Co. v. Morris, 31 Gratt. (Va.) 200, 
The Lake Shore and Michigan Southern 
Railroad Company ran a special train from 
Clinton to Adrian and return, and the 
plaintiff below, who resided at Tecumseh, 
an intermediate station, bought a ticket 
from the latter place to Adrian end return. 
On the return trip the train reached 
Tecumeeh between eleven and twelve 
o'clock at night, and stopped at the cross- 
ing of the principal street, about a quarter 


of a mile before reaching the station, 
where most of the Tecumseh passengers 
left the cars. The train then started on 
and passed the station without stopping 
and without notice to passengers. The 
plaintiff, supposing it would stop at the 
station, went out on the platform of the 
car, and seeing that the train was not 
going to stop, jumped off on the opposite 
side from the depot, and in so doing was 
thrown under the train and seriously in- 
jared. It was held that the plaintiff's 
conduct was beyond all question negli- 
gent, and that the jury should have been 
so instructed. Lake Shore & Michigan 
Southern R. R. Co. vo. Bangs, 47 Mich. 
470. 

# Southwestern R. R. Co, v, Singleton, 
67 Ga. 806. | 

§ Sauter v. New York Central & Hud- 
son River R. R. Co., 6 Hun (N. Y.), 446. 


1150 RAILWAYS AS CARRIERS OF PASSENGERS. [CHAP. XVII. 


the passenger was invited or advised by the employés of the com- 
pany to do so, and all the facts and circumstances immediately 
connected with the act and the injury; and, unless the facts are 
such as to show that the passenger was guilty of negligence per se, 
it is a question for the jury whether he was guilty of such contribu- 
tory negligence as relieves the company from liability for the 
injury. But, when the act of the plaintiff is such as to amount to 
negligence per s, the court will nonsuit the plaintiff or direct a 


verdict for the defendant.! 


Sec. 306. Invitation to alight — A distinction prevails in some of 
the cases where the passenger is acting under the instructions of the 


company’s employés, 


1 Central R. R. Co. ¢. Letcher, 69 Ala. 
106 ; Memphis, &c. R. R. Co. v. Houston, 
95 U. 8, 297; Memphis, &. R.R. Co. o. 
Copeland, 61 Ala. 376. In Treat v. Bos- 
ton & Lowell R. R. Co., 181 Mass, 371, a 
passenger on the train approaching the 
station to which he was going, which was 
a figg-station and at which the conductor 
had promised to stop, left his seat and tried 
to make his way to the car-door, in order 
to leave the train at that station. Jt was 
a day of great public excitement, and the 
train which was a very long one, was 
crowded with people who filled all the 
seats, passage-waya, platforms, and even 
the roofs of the cars. The train did not 
come to a full stop on reaching the station, 
ahd the passenger in making his way 
through the crowd, reached the platform 
and, in the surging of the crowd, fell, or 
was pushed out on the platform and down 
the steps of the car; and after holding on 
with one hand for a short distance, he 
finally fell to the ground and was injured. 
It was held that it was a question for the 
jury whether the plaintiff acted with due 
care, and whether the defendant negligently 
and improperly managed its train so that 
the plaintiff's injury was cansed thereby. 

4 Chicago & Alton R. R. Co. ». Ran- 
dolph, 53 Il. 510; 6 Am. Rep. 60. In 
Poole v. Chicago, &c. R. R. Co., 56 Wis. 
227, the plaintiff, who was employed by 
the defendant railroad company as a de- 
tective, was directed to go to a point on the 
defendant's railroad, and a hand-car was 
provided to carry him. He, under the 
direction of the person who had charge of 


Thus, in an Illinois case,? the plaintiff pur- 


the car, sat down in a manner that exposed 
him to danger, but he did not know that it 
was dangerous, It was held that it was 
for the jury to say whether plaintiff was 
negligent. In Giles ». Railroad Co., 49 
N. Y. 47, the plaintiff was injured by 
getting off a car when it was in motion. 
It was proved in the case that when the 
train arrived at the place where the plain- 
tiff desired to get off, the train ran very 
slowly but did not come to a full stop, and 
that the brakeman told the plaintiff to get 
off, and in attempting to do so she was in- 
jured. The court said ; ‘‘ That there was 
more hazard in leaving the car while in 
motion, although moving ever so slowly, 
than when it is at rest, is self-evident ; but 
whether it is imprudent and careless to 
make the attempt depends upon circum- 
stances ;"" and held that under all the cir- 
cumstances it was proper to submit the 
question of contributory negligence to the 
jury. The case came before the court 
again in 59 N. Y. 851, and it was then 
held by the court that if the brakeman 
directed her to get off while the cars were 
in motion, she had the right to assume that 
she could get off with safety, althongh the 
train was in motion. Grover, J., who 
delivered the opinion in 59 N. Y., saya: 
“The employés upon a train, including 
brakemen, are in the line of their duty in 
assisting passengers in getting on and off 
the train, and in directing them in procur- 
ing eeats. Passengers rightly assume that 
these persons are familiar with all the 
movements of the train, and know whether 
they cam under the particular circum- 
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chased a ticket for a passage on a freight train, The train not stop- 
ping at his station he jumped on while it was moving slowly, and 
was injured. There was conflicting evidence whether the conductor 
suggested to him to jump. It was held that it was a question for 
the jury whether the plaintiff acted prudently. Ina North Carolina 
case) a passenger was killed in attempting to leave a train moving 
from two to four miles an hour. ‘The conductor went out on the 
platform to help him alight. It was held that if without direction 
from the conductor he voluntarily incurred danger by jumping off, 
there could be no recovery; but otherwise, 1f the motion was so 
slow that the danger was not apparent to a reasonably prudent 
person, and the decedent acted under the conductor’s instructions. 
While it is true that the passenger must measurably use his own 
judgment as to whether or not it is safe for him to olight from a 
moving train, yet the question as to whether he is justified in 
yielding his judgment to the supposed superior knowledge of the 
company’s servants, who from a long practical experience are pre- 
sumed to be better competent to judge of the safety in doing so, and 
alighting at their invitation or advice, is one which must largely 
depend upon the circumstances of each case; and the controlling ele- 
ment is the speed at which the train is moving at the time, and the 


stances, get on or off, or move upon the train 
with safety. When the conductor or a 
brakeman directs a passenger to get off the 
train, although in motion, such passenger 
will naturally assume that he knows that 
it is entirely safe or he would not give the 
direction.” In Melntyre v. R. R. Co., 
87 N. Y. 287, it was held that ‘‘it is not 
negligence in law for a passenger to fol- 
low the direction given by a servant of 
a tailroad company, and to pass from one 
car to another while the same are in mo- 
tion. Whether in such case it ix negli- 
gence is a question for the jury.” In 
Clark v. Street R. R. Co., 86 N. Y. 185, 
the coart held that if a passenger is riding 
upon a platform ofa carin a place of danger, 
his negligence is prima facie established ; 
but that he may rebut that presumption 
by showing that he was riding there at the 
invitation of those having the car in 
charge. Grover, J., says; ‘‘The proof 
of the plaintiff in the present case tends to 
show that the inside of the car was full 
and that the platform was fall, so that no 
more persons coukl stand thereon ; thet 


, 


in this situation the car was stopped for 
the plaintiff to get on; that upon his 
getting on there was no place for him ex- 
cept standing on the atep; that while rid- 
ing in this situation the conductor called 
upon him for and received from him his 
fare. These facts, if true, authorized the 
jury to find that the plaintiff had been in- 
vited by those having charge of the car to 
ride in that place, and that it implied an 
assurance had been by them given that that 
was 8 suitable, safe place for him to ride. 
Under such a state of facts I do not think 
negligence can fairly be imputed to the 
plaintiff for riding in that position.” It 
was held that the question of the plaintiff's 
negligence was properly submitted to the 
jary. 

1 Lambeth v. North Carolina R. R. Co., 
66 N.C. 794; 8 Am. Rep. 508. 

2 Filer o. N. Y. C. BR. R. Co, 49 N, 
Y. 47; 10 Am. Rep. 827 ; Georgia R. R. 
Co, v. McCurdy, 45 Ga. 288; 2 Am. Rep. 
577. Lake Shore, &. BR. R. Co. ». Bangs 
47 Mich., 11 N. W. Rep, 276. 
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physical condition of the passenger. A passenger would not under 
any circumstances be justified in yielding to such advice when the 
train is moving at a high rate of speed ; nor would a person who is 
lame, or laboring under any serious physical disability resulting from 
age, disease, or other cause, be justified in getting off the train while 
it is moving at all In these cases, the'passenger must think before 
he acts, and he is bound to think and act as a person of ordinary 
prudence would do wnder the same circumstances ; 80 that in all these 
cases the question is, whether under the circumstances of the case, the 
passenger was, as a prudent person, justified in acting upon the 
invitation or advice of the agents of the company, or should have 
exercised and acted upon his own judgment and remained in the 
car. A passenger is not justified in doing that which is obviously 
dangerous, although invited to do so by the company’s servants or 
agents. Thus it will be seen that it is impossible to formulate any 
general rule that will furnish an absolute test of liability in a given 
case, but that in all cases the question is whether the passenger was 
himself guilty of negligence in acting upon the advice of the com- 
pany’s agents.’ If the car is in rapid motion, or other circumstances 
exist which indicate that it is dangerous to alight, neither the advice 
nor direction of the conductor will justify the act.2 In determining 
the question, the weight which a person acting rapidly, would be 
justified in giving to the advice or opinion of an experienced person, 
is an important factor, but as before intimated is by no means deci- 
sive. Ina Missouri case,® the train stopped at the station only a 
minute; during that time the plaintiff’s little child alighted; the 


1 In Southwestern R. R. Co. v. Single- 
ton, 66 Ga. 252, the plaintiff got upon a 
car attached to a pay-train upon which 
passengers were not permitted to ride, and 
he was so informed by the conductor, and 
upon his advice leaped from the train 
while it was running at the rate of fifteen 
miles an hour, and was injured. It was 
held that the question of negligence was 
for the jury. 

3 Guion v, N. Y. & Harlem R. R. Co., 8 
Robt. (N. Y.) 26; Penn, R. R. Co. o. 
Aspell, 28 Penn. St. 147. The fact that 
the passenger is being carried by the sta- 
tion, and that it is very important that 
he should stop there will afford no excuse 
for an imprudent act. Mettlestadt », 
Ninth Ave. R. R. Co, 4 Robt. (N. Y.) 


877 ; Jeffersonville R. R. Co. o. Hendricks, 
26 Ind. 228, If the statute requires the 
company to stop at a station, a certain 
time, as five minutes, its failure to com- 
ply with the statute is not per se such an 
act as will render the company liable, irre- 
spective of the contributory negligence of 
the passenger. Houston, &c. R. R. Co, 
v. Leslie, 57 Tex, 83 ; Galveston, &c. BR. R. 
Co. v. La Gierse, 51 id. 189. Because the 
company has failed to discharge its duty, 
the passenger is not absolved from his duty 
to act with due care and prudence. M. & 
C, R. R, Co, o. Houston, 95 U. 8. 697. 
Bricxg.t, J., in Central R. R. Co. v, 
Letcher, 69 Ala. 106. 

® Lloyd v. St. Joseph, &c. R. RB, Co., 
58 Mo. 509. 
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plaintiff followed without delay, but after the train was in motion, 
and received her injuries in consequence of jumping from the train. 
It was held that the plaintiff would not be barred of a recovery by 
the fact that she jumped from the train while in motion! In a 
Texas case,? the court charged the jury that starting the train on the 
instant of the signal was negligent, and that while attempting to 
- board a train moving rapidly would be negligent, such an attempt, 
if the train were moving slowly, would not be negligent. But the 
appellate court reversed this ruling upon the ground that the ques- 
tion was one of fact, in view of all the circumstances, and that the 
court could not, as a matter of law, say whether the act was negli- 


gent or not.® 


1 Penn. R. R. Co. e, Kilgore, 82 Penn. 
St. 292. 

1 Texas & Pacific R. R. Co. v. Murphy, 
46 Tex. 356 ; 26 Am. Rep. 272. 

§ Johnson v. Westchester R. R. Co., 70 
Penn, St. 867. In Eppendorf ». Brook- 
lyn City, &c. BR. R. Co., 69 N. Y. 195, 
25 Am. Rep. 171, the plaintiff signalled a 
street-car to stop ; the car was open, with 
a side step or rail ; the driver applied the 
brake, and while the car was moving 
slowly, the plaintiff undertook to board it, 
when the driver started suddenly, and he 
was injured. It was helda proper case for 
the jury. The court said: ‘ Ordinarily it 
is perfectly safe to get upon a street-car 
moving slowly, and thousands of people 
do it every day with perfect safety.” And 
a0 it is not negligence per se to leap from a 
street-car in motion, when it has not 
stopped on request. Wyatt v. Citizens’ 
R. R. Co., 55 Mo, 485 ; Crissey v, Heston- 
ville, &c. R. R. Co., 75 Penn. St. 367. 
In Richmond, &c. R. R. Co. v. Morris, 31 
Gratt. (Va.), M. took passage in the ca- 
hoose of a freight train on a railroad from 
W. to B., a way station. It was night 
when the train arrived at B. M. had fal- 
len asleep, and when approaching B., the 
conductor awakened him, telling him they 
were at B, The train went a short dis- 
tance beyond the station-house without 
stopping, and when it stopped, the condne- 
tor, seeing M. still in the caboose asleep, 
again aroused him, The train stopped 
abont a minnte, and M. could then have 
gotten off whilst the train was not in mo- 
tion. The condactorthen went to the other 
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end of the car, and looking back saw thet 
M. did not get up. He returned, shook 
M. and told him to get up, or get off, he 
was at B. Immediately after the waking 
of M. the last time, the conductor went 
out at the end of the caboose with his lan- 
tern in his hand on to a stationary plat- 
form about two and a half feet from the 
platform of the car and stood there ; the 
train commenced backing, and M. got up 
and walked out to the end of the car and 
jumped off, not knowing which way the 
car was going; and the caboose car and 
several othera passed over him, injuring 
him severely. The point where M. jumped 
off was opposite the stationary platform, 
which extended quite a distance along-side 
the train, and was in good condition. 
There was no chain across the end of the 
platform in rear of the caboose, and it was 
not customary to have them on such cars. 
It was @ dark, drizzly night, and the only 
lights at the station were two lanterns, one 
in the hands of the conductor and the other 
in the hands of a servant of the company at 
the station. The train reached the station 
behind time. It was held that the company 
was guilty of culpable negligence, and this 
negligence was the proximate cause of M.'s 
injury. The court said: ‘‘The conduc- 
tor should not have put the train in motion 
until M. could leave the car; or if put in 
motion, he should have cautioned him not 
to attempt to get off until the train was 
stopped. Instead of this he told him to 
get off, and the train immediately com- 
menced hacking. The company was also 
in fanlt in not having stationary lights at 
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Sec. 307.‘ Injuries received in getting upon a Train.— The same 
duty and the same rule of liability exist on the part of a railroad 


the place, and this made it all the more in- 
cumbent on the conductor to exercise more 
than usual care and caution in letting off 
passengers. But whilst the injury sns- 
tained by M. was directly traceable to the 
culpable negligence of the company, the 
negligence or absence of ordinary prudence 
and caution on the part of M. contributed 
to his injury; and he is not entitled to 
recover of the company damages for the 
injury he sustained. One who by his neg- 
ligence has bronght an injury upon him- 
self, cannot recover damages for it. Such 
is the rule of the civil and common law. 
A plaintiff in such cases is entitled to no 
relief. But where the defendant has been 
guilty of negligence also in the same con- 
nection, the result depends on the facta, 
The question in such cases is : 1. Whether 
damage was occasioned entirely by the 
negligence or improper conduct of the de- 
fendant ; or, 2. Whether the plaintiff him- 
self so far contributed to the misfortune 
by his own negligence or want of ordinary 
care and caution, that but for such negli- 
gence or want of ordinary care and cau- 
tion on his part the misfortune would not 
have happened. In the former case the 
plaintiff is entitled to recover. In the lat- 
ter he is not.” Railroad Co. v. Jones, 95 
U. 8, 489; Butterfield ©. Forrester, 11 
East, 60 ; Bridge v. Grand June. R. R. Co., 
8M. & W. 244; Railroad Co. ». Aspell, 
23 Penn. St. 147; Baltimore & O. R. C. 
v. Sherman's Adm’x, 30 Gratt. (Va.) 602; 
Baltimore & O. R. R. Co. v. Whittington, 
80 id. 805. In Solomon o. Manhattan R. 
R. Co., 830 Hun (N. Y.), 5, it was held 
that to try to board an elevated railway 
train in motion is such contributory neg- 
ligence as bars a recovery for an injury 
suffered in the attempt. The court said : 
“The deceased could not fail to know 
that the cars were moving, but he doubt- 
less suppored he could safely board them. 
Still there was manifest risk in his act, 
and it was therefore clearly a negligent 
act. ... Itis impossible not to see that 
whatever negligence there was in this case 
chargeable to the defendant, there was also 
mutual and contributory negligence, with- 


out which no injury would have happened 
to the deceased. But for his persistence 
in attempting to get on board # moving 
train, uo improper or negligent act of the 
conductor in shutting the gate would have 
injured him ; or in other words, the negli- 
gence of the deceased put him iu @ posi- 
tion where the negligence of the defend- 
ant’s servant produced the injury which 
resulted in the fatal injury. While the 
elevated railroads are to be held to strict 
responsibilities, it cannot be too strongly 
impressed upon the minds of all persons 
who muke daily use of the elevated railway 
trains that their duty to themselves, as well 
as to the railway company is to obey the 
reasonable rule of law and of good sense 
that forbids all attempts to board a moving 
train. The act is none the less dangerous 
because it is often done with impunity. 
When the train is in motion, whether the 
platform-gates are closed or not, more or 
less risk of danger always accompanies an 
attempt to get on board the cars. The 
law must hold the taking of that risk by 
& passenger to be negligence, because it is 
an imprudent exposure to danger of seri- 
ous injury. To accomplish ‘rapid transit,” 
& great and now indispensable convenience 
to an active and bnsy population, the 
trains must not only be, frequent and travel 
speedily, but must stop and start quickly, 
otherwire great frequency of trains would 
be impracticable. They who find a train 
already moving away from a station and 
think the few minutes before the next 
train of more value than safety from dan- 
ger must understand that in law they 
take life and limb into their own keeping 
when they violate the reasonable rule that 
charges the risk of negligent exposure upon 
themselves. The law is thns established 
by the highest courts, and our simple duty 
1s to respect and apply it. The court in 
this case ahould have directed the verdict 
for the defendant.” Phillips». Rensselaer, 
&c. R. R. Co., 49 N. Y.177; Burrows »v. 
Erie R. R. Co., 68 id. 556 ; Com. v. Bos 
ton & Maine R. R. Co., 129 Mass. 500; 
37 Am. Rep. 882 ; Jewell v. Chicago, &. 
R. RB. Co., 64 Wis. 610; 41 Am. Rep. 68. 
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company, in reference to stopping its trains sufficiently long to 
enable passengers to get on to it as exist in relation to stopping it 
for passengers to get off. Generally, it may be said, a person 
attempting to get aboard a train while it is in motion is guilty of 
such contributory negligence as will bar a recovery for an injury 
received while attempting to do so! And the fact that pressing 
business requires that he should take the train, or any other motive, 
will not excuse his negligence, or entail the consequences thereof 
upon the company. If he was in fact guilty of contributory negli- 
gence, although the company was also negligent no recovery can be had. 


1 Habner v. New Orleans, &. R. R. 
Co., 28 La. An. 492; Keating v. N. Y. 
C. RR. Co, 8 Lans. (N. Y.) 469; 
Knight v. Pontchartrain R. R. Co , 23 La. 
An, 462. In Chicago, &c. R. R. Co. v. 
Randolph, 53 Ill. 618, the plaintiff pur- 
chased a ticket for passage on a freight 
train. The train not stopping at the sta- 
tion, he juniped on while it was moving 
slowly and was injured. It was held a 
question for the jury whether he acted 
prudently. In Texas & Pacific R. R. Co. 
v. Murphy, 46 Tex. 356, 26 Am. Rep. 272, 
the court charged that starting the train 
on the instant of the signal was negligent, 
and that while attempting to board a train 
moving rapidly would be negligent, such 
an attempt, if the train were moving slowly, 
would not be negligent. It was held 
error, and that this was a question of fact. 
See aleo, Johnson v. Westchester R. R. Co., 
70 Penn. St. 357. In Eppendorf v. Brook- 
lyn City, &c. R. R. Co,, 69 N. Y. 195, 25 
Am. Rep. 171, the plaintiff signalled a 
street-car to stop ; the car was open, with 
a side step or rail; the driver applied the 
brake, and while the car was moving 
slowly, the plaintiff undertook to board 
it, when the driver started suddenly, and 
he was injured. It was held a proper case 
for the jury. The court said ; ‘ Ordinarily 
it is perfectly safe to get upon a street-car 
moving slowly, and thousands of people do 
it every day with perfect safety.” And so 
it is not negligence per se to leap from a 
street-car in motion, when it has not 
stopped on request. Wyatt v. Citizens’ 
R. B. Co., 55 Mo. 485 ; Crissey v. Heston- 
ville, &. R. R. Co., 75 Penn. St. 83. But 
contra, Nichola v. Bixth Ave. R. R. Co., 
88 N. Y.:181 ; Johnson v. W. C. & P. 


R. R. Co., 70 Penn. St. 357, In Harvey 
v. Eastern R. R. Co., 116 Mass, 269, it is 
held prima facie contributive negligence 
for a passenger to board a moviug train. 
Spooner v. Brooklyn City R. R. Co., 31 
Barb. (N. Y.) 419 ; Deyo o, N. Y. Central 
R. R. Co., 834. N. ¥. 9. The rule is some- 
times stated to be that if the injury was 
the result of the negligence of both parties, 
then, as the passenger's fault contributed 
to it, he cannot recover, unless the man- 
aging agents saw his perilous condition 
and might, by ordinary diligence, have 
prevented the injury. Kentucky Central 
R.R. Co. v. Dill, 4 Bush (Ky.), 593; 
Higgins v. Hannibal, &. RR. Co, 36 
Mo. 419; Southern R. R. Co. v. Kendricks, 
40 Miss. 374. It is a question of fact 
whether it was negligent for a passsenger 
to get on a moving train, and, unless un- 
der a great motion, it cannot be said to be 
per se negligent. The rate of speed, etc., 
are the important factors, Swigert ». 
Hannibal, &. Rt. R. Co., 75 Mo. 475. If 
a passenger by a freight train has ample 
time to get on the caboose, he is not justi- 
fied in getting into a freight-car. Plager 
v. Burlington, &., R. R. Co. (Iowa), 12 
Am. & Eng. R. R. Cas. 112. The train 
should come to a stop and remain at the 
station long enough for passengers reason- 
ably to get aboard. The fact that they 
bring their cars up to the station some 
time before the departure and move them 
back and forth in making up their trains 
is not necessarily sufficient to establish 
negligence. Flint, &. R. R. Co. v. Stark, 
88 Mich. 714. When the fault is mutual, 
no recovery can be had, Harper v. Erie 
R. R. Co., 82.N. J. L. 88. 
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But while, as previously stated, generally an attempt to get aboard a 
train in motion will be treated as evidence of negligence per s on 
the part of the passenger, yet instances may exist where it is not 
so, and the passenger is justified in making the attempt; but in 
such cases liability arises, if at all, because of the fact that the dan- 
ger was not obvious ;1 or because the agents of the company directed 
the passenger to make the attempt. But even where the agents of 
the company direct the passenger to do so, the company is not liable, 
af it was gross negligence on the part of the passenger to make the 
attempt, in view of all the circumstances ; and whether it was so or not 
depends upon the fact whether, under the circumstances, the act was 
obviously dangerous, and is a question for the jury.’ 

It is the duty of a railroad company, through its agents, to give 
reasonable signals of the departure of its trains from its stations and 
depots; such signals as would ordinarily attract the attention of 
" passengers and those interested in the movements of the cars of the 
railroad company. Should a passenger needlessly linger about a 
depot or station, and neglect to board a train, then the company, as 
to such passenger, is only bound to ordinary diligence; and it would 
be the duty of the passenger to use caution in observing signals 
which might be given by the agents of the company. Thus, a 
passenger who was standing on the platform was going to Savannah 
to get married, and saw the train moving from the platform, and in 
his haste in trying to get upon the train, which had moved off, as he 
claimed, without signal, he was run into by another engine and 
severely injured. It was held that his own negligence was a question 
for the jury. In giving signals to tardy passengers who have need- 


1 Curtis v. Detroit, &. R. R. Co., 27 
Wis. 158; Johnson v. Westchester, &. 
R. R. Co., 70 Penn. St. 357. In Swigert 
v. Hannibal, &. R. R. Co., 75 Mo. 476, it 
was held not necessarily to amount to neg- 
ligence to attempt to board a train in 
motion, and that where the evidence is 
conflicting the question is for the jury. 

2 Detroit, &c. R. R. Co. v. Curtis, 28 
Wis, 152. 

* Phillips». R, & 8. R. R, Co., 49 N. Y, 
177; Curtis v, Detroit, &c, R. R. Co., 27 
Wis, 158, 

* Perry v. Central R. R. Co., 66 Ga. 
746. A railway company may be liable 
for damages resulting from misleading 
announcements whereby passengers are 


led to attempt to get upon the wrong 
train. Flint, &. R.R. Co. o. Stark, 88 
Mich. 714. A plaintiff who arrives at the 
depot before the cara, with plenty of time 
to go upon the platform, but who waits 
upon the ground on the opposite side of 
the track, and when the cars come along 
attempts to get on from that side, and 
especially after dark, and is thrown off by 
the cars starting before she is securely on, 
cannot be said to be free from negligence 
contributory to the result. Michigan Ven- 
tral R. R. Co. v. Coleman, 28 Mich. 440 ; 
Harvey v. Eastern R. R. Co., 116 Mass. 
269. The fact that the railway company 
is violating the law in not stopping its 
train for five minutes at a station will not 
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lessly neglected to board the train, the purpose is to prevent them from 
being left, in consequence of their own want of promptitude. Ordi- 
nary diligence as to such signals, according to what is usual on like 
occasions, in like circumstances, is required on both sides, — on the 
side of the company in giving them, and on the side of the passen- 
gers in looking, listening, or observing. What kind of signals will 
come up to such ordinary diligence, by what means to be made, and 
with what degree of loudness or distinctness, are questions for the 
jury,and not for the court! The fact that the conductor of a train 
about to leave a station is induced by the conduct and conversation 
of a person on the station-platform to believe that he does not intend 
to take passage on the train, will not relieve the company from 
liability for injuries received by such person in consequence of the 
train being started without giving him time to get on, if the con- 
ductor actually sees him attempting to get on when he gives the 
order to start.? 

Sec. 308. Accommodations: contributory Negligence. — A rail- 
road company is bound to furnish its passengers reasonable and 
proper accommodations for travelling, and if it has an insufficient 
number of cars, so that passengers are compelled to ride upon the 
platform, it is liable for injuries received by them while riding 
there ;* but for injuries received while unnecessarily riding there the 
company is not responsible,* nor while passing from one car to 


ble to the neglect of the carrier. Proof of 


excuse a in attempting to get 
want of care must be shown. Chicago, &e. 


upon the train while it isin motion. Gal- 
veston, &. R. R. Co. v. Le Gierse, 61 Tex. 
189. If the company has constructed and 
maintained a platform at a convenient 
and suitable place, by which passengers 
can safely and securely enter the cars 
when the train is placed in position for 
the reception of passengers when the cars 
are not in motion, it has fulfilled its duty 
to the passenger so far as the platform is 
concerned. Chicago, &c. R. R. Co. v. 
Scates, 90 Ill. 586. 

1 Central R. R. & Banking Co. v. 
Perry, 58 Ga. 461. 

2 §wi v. Hannibal & St. Joseph 
R. R. Co., 75 Mo. 475. <A lady passen- 
ger in getting on the cars in the night 
stepped off the platform and was injured. 
She sued the company, claiming that the 
accident was caused by insufficiency of 
light on the cars, It was held that the 
accident was not one ordinarily attributa- 


R. R. Co. 0, Trotter, 60 Miss, 442. 

8 Willis v. Long Island R. R. Co., 34 
N. Y. 670. The fact that there are no 
seats in the cars does not justify a person 
in riding on the platform. So long as 
there is standing-room in the cars, he must 
ride there. Chicago, &. R. R. Co. ». 
Carroll, 6 Brad. (ill.) 201. If a car is 
crowded so that a passenger is forced out 
of his place, the company is liable for an 
injury sustained by him while in that 
position. Jackson v. Ry. Co., L. R. 2 C. 
P. Div. 126. 

4 Hickey v. Boston, &c. R. R. Co., 14 
Allen (Mass.), 429. In Quinn ». Ill. Cent. 
R. R. Co., 61 Ill. 495, the decedent stood 


“upon the steps of the car, holding on by the 


railing, when the conductor came along col- 
lecting fare. In making change for a bill 
which the passenger gave for his fare the 
wind blew it away, and the passenger in 
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another unnecessarily.! 


The fact that the conductor permits a 


passenger to ride upon the platform, when there is no necessity for 


attempting to get it lost his foothold, and 
falling from the car was killed. The cars 
were quite fall, bat there was standing- 
room in all of them. The coart held that 
there could be no recovery. The rule 
seems to be that no recovery can be had 
for an injury received while riding upon 
the platform unless it was through a 
wanton or wilful act. Taylor v. Dan- 
ville, &c. R, B. Co., 10 Brad. (IIL) 311. 
In Camden, &. R. BR. Co. v. Hoosey, 
99 Penn. St. 434, the plaintiff was a pas- 
senger upon strain of about twenty over- 
crowded cars. He went through the train 
in search of a seat but found all the cars 
filled, and after standing in the forward 
car for a few moments, he went out upon 
the platform of the car, and by an ordinary 
jolt of the car, Jost his equilibrium, and 
fell off the car and was injured. He was 
the only person upon the train who was in- 
jured during the trip, althongh many pas- 
sengers were standing up in the cars. ‘**If 
he had submitted,” says the court, ‘as 
many others did, to the inconvenience of 
standing inside the cars, or if he bad been 
guilty of no greater imprudence than in 
passing from car to car while the train was 
in rapid motion, it is not at all probable 
he would have been injured. His much-to- 
be-regretted injury was the result of his 
own carelessneas ;”’ and it was held that he 
could not recover, three out of seven judges 
dissenting. Butit is held not to be negli- 
gence per se for a passenger upon a street 
railway car to stand upon the platform, — 
Thirteenth, &c. St. R. R. Co. v. Boudron, 
92 Penn. St. 475; Nolan v. Brooklyn City, 
&. R. R. Co., 87 N. Y. 63, —even though 
there is room in the car. Muguire v. Mid- 


1 Macon, &. R. R. Co. v. Johnson, 88 
Ga. 409. It may be said that, except 
when acting under the suggestion of the 
conductor, it is per se negligence for a pas- 
senger to pass from one car to another, 
when it is in motion. But when acting 
under a suggestion from the conductor to 
(lo so, if a passenger in attempting to pass 
from one car to another while they are 
in motion, is injured, he will not be de- 


dlesex RB. B. Co., 115 Mass. 239; Burns 
v. Bellefontaine, 50 Mo. 139. Bat see 
Ginna v. Second Ave. R R Co., 67 N.Y. 
596 ; Clark o. Eighth Ave. R R Ca, 36 
N. Y. 135; Downie v. Hendric, 46 Micin 
598. And the presumption of negligence, 
if any, is rebutted by proof that the con- 
ductor received the fare from the passen- 
ger. Clark r. Eighth Avenue RR. Co. 36 
N.Y. 135. Also, Augusta, &c. R. R. Co. 
v. Renz, 55 Ga. 126; Meesel vo. Lynn, & 
R. RB. Co., 8 Allen, 234; Huelsenkamp vo. 
Citizens’ R. R. Co., 37 Mo. 537; 5. c. $4 id 
45. And standing on the front platform, 
even when there is room inside, does not 
constitute negligence per se, when the injury 
is incurred by the fault of the company’s 
servant. Burns. Bellefontaine R. R. Co., 
50 Mo. 139; Maguire v. Middlesex RR. 
Co., ante. So where one was compelled 
to ride on the platform of a car by a con- 
ductor, being ordered to give up his seat 
inside, the company was held liable for 
an injury incurred by careless driving. 
Sheridan v. Brooklyn, &. R. R. Co., 36 
N. Y. 39. So where he was induced to 
ride there by the invitation of the conduc- 
tor without pay. Wilton v. Middlesex 
R. R. Co., 107 Mass. 108, 9 Am. Rep. 11; 
contra, Baltimore, &c. R. R. Co. v. Wilkin- 
son, 30 Md. 224. But standing in an 
unsafe position upon the platform of a car 
after an opportunity is afforded the passen- 
ger of exchanging it for a safer one is con- 
tributory negligence, — Ward v. Central 
Park, &. R. R. Co., 42 How. Pr. (N. Y¥.) 
289, — though it is not negligence per a 
to omit to take hold of the railing to pre- 
vent being thrown off. Ginna v. Second 
Avenue, ante. Jt is usually a question of 


barred from a recovery therefor, if the jury 
find that he made the attempt in conse- 
quence of either the order or advice of the 
conductor, and acted differently from what 
he otherwise would, in consequence there- 
of. Cleveland, &. R. R. Co. ». Manson, 
80 Ohio St. 451. But see Ohio, &c. R. R. 
Co. v. Schiebe, 44 Ill. 460, where such an 
act was held to preclude a recovery when 
done against the advice of the condactor. 
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his doing so, does not render the company liable for injuries received 
by him ; no person can charge another with the consequences of his 


fact for the jury whether those in charge 
of acar are negligent in allowing a passen- 
ger to stand upon or get on or off the front 
platform, and iu not sooner stopping the 
ear. Crissey v. Hestonville, &. R. R. Co., 
75 Penn, St. 83; Maher v. Central Packet 
R.R. Co.,67 N. ¥. 52. And where plain- 
tiff, a child of five years, with another of 
eleven years, got on the front platform of 
@ street car and the ‘driver allowed them 
to continue in that position, and in at- 
tempting against the remonstrance of the 
driver to get off while the car was in motion 
the plaintiff was hurt, it was held negli- 
gence as matter of law in the driver to 
allow children so young to ride on the 
platform, end that the company was lia- 
ble. Caldwell v. Pittsburgh, &. R. R. Co., 
74 Penn. St. $21; Brennan v. Fairhaven, 
&c. R. R, Co., 45 Conn. 284; Philadelphia, 
&. R. R. Co. v. Hassard, 75 Penn. St. 
367; East Saginaw Cit. R. R. Co. v. Boker, 
27 Mich. 503 ; Wilton v. Middlesex R. R. 
Co., 107 Mass. 108, 9 Am. Rep, 11; Day 
v. Brooklyn, &c. R, R. Co., 12 Hun (N.Y), 
485; Com. v. Boston & Maine R. R., 129 
Mass, 374, 37 Am. Rep. 878. In Andrews 
v. Capitol, &. R. R. Co., Sup. Court o1 
D. C., 1882, 15 Rep. 830, it was held 
that a passenger who remains on the rear 
platform of a street-car when there is 
standing-room within, and means of sup- 
port, cannot recover for injuries suffered 
by him from being thrown from the plat- 
form by « sudden lurch of the car in going 
around @ curve at the customary speed 
used on the straight portions of the track. 
It appeared also that the seats were all 
comfortably filled, so that the plaintiff 
could not have gotten a seat unless room 
had been made for him by the passengers 
sitting closer together, With the excep- 
tion of one white lady and gentleman, the 
passengers were all colored persons. They 
were orderly and well behaved. There 
were the ordinary straps for standing pas- 
sengers to hold on by. Carter, O. J., 
said: ‘* The law does not contemplate that 
these corporations shall take the keeping 
of a man’s discretion into their hands. If 
the plaintiff saw fit, under the facts found 
fn the verdict, to stand on the platform, 


he took with him the perils of the plat- 
form, and cannot recover.” James, J., 
however, suid: ‘1 concur with the view 
that the plaintiff was responsible, or rather 
that he lost his right of action by con- 
tributing to the result; but I have not the 
least doubt that the defeudant company 
was in fault. The special verdict found 
as a fact that the car was going around 
the curve at the same speed at which they 
ordinarily travel in a straight line. That 
is too fast to go around a curve; but it is 
said to be necessary from the construction 
of the car, and from the fact that they 
have to go around pretty rapidly with one 
horse ; 80 that the rapid speed which they 
keep up in rounding a curve is largely 
attributable to the arrangement which 
they have chosen to make so as to use 
only one horse. I think therefore that 
the defendant was also in fault; but the 
plaintiff qught not to recover when his 
own act contributed to the accident.” 
Thirteenth, &. St. K.R. Co. v. Boudrou, 92 
Penn. St. 475, 37 Am. Rep. 707. In Nolan 
v. Brooklyn, &c. R. BR. Co., 87 N. Y. 63, 
41 Am. Rep. 345, it was held that it was 
not negligent for a passenger to ride on the 
front platform of a street-car, although 
there were vacant seats, when he was 
smoking, and the rule of the company 
required passengers when smoking to ride 
on that platform, and the conductor took 
his fare there without objection or notice, 
And in Goodrich v. Penn., &c. R. R. Co., 
28 Hun (N. Y.), it was held that a pas- 
senger was not, as matter of law, precluded 
from recovery for injury received while 
unnecessarily standing on the platform of 
a steam-rnilway car, it appearing that he 
bad or saw no prohibition, and did not 
know that it was against the rules to stand 
there. In an action against a street pas- 
senger railway company the evidence 
showed that the plaintiff, while riding in 
a car of the defendant, got up and gave 
his seat to an elderly lady. The car being 
crowded he was obliged to pass out on to 
the front platform. While standing there 
the car ran off the track, and at the request 
of the driver the plaintiff, with others on 
the platform, got off and assisted in get- 
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own negligence, simply because such other person permitted him to 
do the act! In all cases, however, when questions of liability under 


ting the car again on the track. When 
this was done the passengers got ou the 
front platform again by stepping over an 
enclouure three feet high surrounding the 
same ; and while the plaintiff was in the 
act of getting on the platform in the same 
manner, the driver, without a signal or 
warning, started the horses. By the sudden 
jerk in starting, the plaintiff was thrown 
down on the side of the car and was dragged 
some distance and his foot crushed by the 
wheel. The accident occurred in the day 
time, and there was proof tending to show 
that the driver might have seen the plain- 
tiff in the act of boarding the car. Proof 
was also offered to show there was a notice 
on, the inside of the car requiring passen- 
gers to enter and leave the car by the rear 
platform. It was held that conceding 
there was negligence on the part of the 
plaintiff in attempting to enter the car by 
the front platform, the question was 
whether the driver of the defendant’s car, 
by the exercise of proper care and pra- 
dence, might have seen the position of the 
plaintiff, and thereby have avoided the 
injury; that taking into consideration that 
the plaintiff had paid his fare, and that 
owing to the crowded condition of the car 
he was obliged to stand on the front plat- 
form, that he had gotten off at the request 
of the driver to help in getting the car again 
on the track, and the other facts in the 
case, — there was an obligation on the part 
of the driver to see that the plaintiff and 
others had an opportunity to get on the 
car again before he started the horses ; 
and if he saw, or by the exercise of proper 
care might have seen the position of the 
plaintiff «nl thereby have avoided the in- 
jury, the defendant was liable, and that 
there was evidence legally sufficient to sub- 
mit this question to the jury. Lewis’ 
Case, 38 Md. 588; Taff v. Warman, 94 
Eng. C. L. 583; Butterfield v. Forrester, 
11 East, 60; Dowell ». Gen. St. Nav. Co., 
85 Eng. C. L. 195; People’s Pasa. R. R 
Co. v. Green, 56 Md. 84. In Wills o. 
Lynn & Boston R. R. Co., 129 Masa, 351, 


it was held that a passenger injared whi: 
sitting on the from platform of a strext 
car, in spite of the rule of the company 
and the warning of the driver, has uv 
remedy against the company. The cuart 
said, in substance: P'aintiffs intestate, a 
passenger on defendant's street railroad 
car, when the car was approaching a draw- 
bridge, sat down on the front platform. 
He was told by the driver of the car that 
he had better not sit in that place, as it 
was syainst the rules of the defendant and 
unsafe, to which he made a reply not 
understood by the driver. He continued 
to occupy his position while the car was 
detained at the bridge some fifteen min- 
utes by an open draw; and remained there 
until he fell from the car after it had passed 
the bridge, receiving the injuries whereof 
he died. There were notices posted upwn 
the car forbidding passengers to be upon 
the platforms, and that the defendant 
would not be responsible for the safety of 
passengers while there. In an action for 
such injuries, it was held that the defend- 
ant was not liable. It was fur the plaintiff 
to prove that the intestate was free from 
negligence contributing to the injury 
which he received. In Germantown Pas- 
senger R. R, Co. v. Walling, 97 Penn. Sr. 
55, it was held that riding on the frout 
platform of a street-car which is crowded 
is uot contributory negligence per se, pre- 
cluding a recovery for the death of a pas- 
senger occurring while s0 riding. The 
facts were these: Deceased took passage 
in one of defendant's street-cars; when 
the car stopped for him he tried to get on 
the rear platform, but could not do so on 
account of the crowd thereon. He then 
went to the front platform and found a 
place upon the step which he took and 
kept by holding with one hand on to the 
iron of the dasher and with the other hand 
to an iron bar under the front window of 
the car. While the car was going round 
a corner some little time after deceased 
had commenced to ride, several passengers 
were thrown against him, forcing him to 


1 Higgins v. N. Y. & Harlem R. R. Co., 2 Bosw. (N. Y.) 18% 
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such circumstances arise, and the facts are not such as will admit 
of a nonsuit or a direction to find a verdict for the defendant, it is 
a question for the jury whether the plaintiff was guilty of such con- 
tributory negligence as will prevent a recovery, and this must be 


let go his hold on the iron bar under the 
window, and causing him to fall over in 
front of the car, in consequence of which 
he was run over and killed. The court 
said: ‘Conductor, driver, and passen- 
gers acted as if there was room, 90 long as 
& man could find a rest for his feet and a 
place to hold on with his hands. Nor was 
that action exceptional. Notoriously it 
was very common in 1876, and perhaps it 
is not infrequent at this day. The compa- 
nies do not consider such practice danger- 
ous, for they knowingly suffer it and are 
parties to it. Their cars stop for passen- 
gers when none but experienced conduc- 
tors could see a footing inside or out. The 
risk in travelling at the rate of six miles 
an hour is not that when the rate is sixty 
or even thirty. An act which would 
strike al] minds as gross carelessness in a 
passenger on a train drawn by steam- 
power, might be prudent if done on a 
horse-car. Rules prescribed for observ- 
ance of passengers on steam railroads, 
which ron their trains at great speed, are 
very different from those on street rail- 
ways. In the absence of express rules 
every passenger knows that what might 
be consistent with safety on one would be 
extremely hazardous on the other. Street- 
railway companies have all alopg consid- 
ered their platforms a place of safety, and 
so have the public. Shall the court say 
that riding on a platform is so dangerous 
that one who pays for his standing there 
can recover nothing for an injury arising 
from the company's default? Meesel v. 
Lynn & Boston R. R. Co., 8 Allen, 234, 
was a case much like this in its facts. 
The court said: ‘It is well known that 
the highest speed of a horse-railroad car is 
very moderate, and the driver easily con- 
trols it and stops the car by means of his 
voice, his reins, and his brake. In turning 
round an angle from one street to another, 
passengere are not required to expect that 
he will drive at a rapid rate, but on the 
contrary might reasonably expect a careful 
driver to slacken his speed. The seats 


inside are not the only places where the 
Managers expect passengers to remain ; 
but it is notorious that they stop habitu- 
ally to receive passengers to stand inside 
till the car is full, and then to stand on 
the platforms till they are full, and con- 
tinue to stop and receive them after there 
is no place to stand except on the steps of 
the platforms. Neither the officers of these 
corporations nor the managers of the cars 
nor tbe travelling public seem to regard 
this practice as hazardous ; nor does expe- 
rience thus far seem to require that it 
should be restrained on account of its dan- 
ger. There is therefore no basis upon 
which the court can decide upon the evi- 
dence reported that the plaintiff did not 
use ordinary care. It was a proper case to 
be submitted to the jury upon the special 
circumstances which appeared in evidence.’ 
These remarks are quite applicable to the 
casein hand. Standing on the front plat- 
form of a horse-car when there is room 
inside is not conclusive evidence that the 
person injured by the driver's default was 
not exercising due care. Maguire v. Mid- 
dlesex R. R. Co., 115 Mass. 239. A street- 
railway company has the right to carry 
passengers on the platforms, and if a pas- 
senger be injured while standing there 
without objection by the company's agent, 
whether the injury was with his contribu- 
tory negligence is for the jury to decide 
under all the facts and circumstances de- 
tailed in evidence. Burns »v. Bellefontaine 
& St. Lonis R. R. Co., 50 Mo. 189. It 
has also been decided in other States that 
if a passenger be injured while standing 
on the platform of a street or horse car the 
question of his contributory negligence is 
one of fact for the jury. So little danger 
exists in riding on the platforms, acci- 
dents to passengers while thus riding are 
so rare, that this is the first time the ques- 
tion raised has been presented in Pennsyl- 
vania. We think the decisions in other 
States above referred to are sound. They 
accord with well-settled principles,” 
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determined in view of all the facts; and if upon the whole it is 
found that the negligence of the company was the proximate cause 
of the injury, the fact that the pista was negligent in being where 
he was will not prevent @ recovery. 

While a passenger must not unnecessarily expose himself to risk 
and danger while on a train, yet, it cannot be expected that he will 
constantly remain in his seat ; and if he stands up in the car to look 
from @ window, or to go to the sanitary, or for any reasonable pur- 
pose, and is injured while doing so through the negligence of the 
carrier, he is not precluded from a recovery. Thus, if a passenger, in 
order to look out of a window, presses against a door of which the 
window is a part, and the door being negligently fastened flies open, 
and he is injured, he is not guilty of such contributory negligence 
as precludes a recovery? In an English case,’ where a guard of a 
railway train in slamming the door without warning injured the 
hand of a passenger, it was held that the company was liable. Ina 
Pennsylvania case, the plaintiff was a passenger by the defendant's 
ferry-boat from Camdeu to Philadelphia. As the boat approached 
the wharf she arose from her seat, along with the other passengers, 
and at the moment of the collision she was standing inside the 
cabin. The boat struck the bridge with such force as to throw the 
plaintiff down and produce the injury complained of. The court 
said: “ Of course, it is true that if she had remained in her seat she 
would not have been injured, but it does not necessarily follow that 
her act of leaving her seat was contributory negligence. Had she 
occupied a manifest place of danger, as, for instance, a position very 
near to the end of the boat where there was no railing, and been 
precipitated into the water by the shock of the collision, the conten- 


1 Zemp v. Wilmington, &c. R. R. Co., 
9 Rich. (S. C.) 84; Edgerton v. N. Y. & 
Harlem RB. R. Co., 35 Barb. (N Y.) 889; 
Sheridan v. Brooklyn, &c. R. R. Co., 36 
N. Y. 89; Willis v. Long Island R. R. Co., 
34 id. 670; Clark v. 8th Ave. R. R. Co., 
36 id. 185; Meesel v. Lynn, &. R. R. 
Co., 8 Allen (Mass,), 234. So for injuries 
received while riding in the baggage-car, 
if by consent of conductor. O'Donnel ». 
Alleghany R. R. Co., 50 Penn. St. 490. 
So where a passenger leaps from the car to 
avoid injury, if the danger was such as to 
justify the step, the company is responai- 
ble for the conseynences. Sonthwestern 
R. RB. Co, v. Paulk, 24 Ga. 856; R. R. Co. v. 


Aspell, 26 Penn. St. 167; Frink vr. Potter, 
17 Ill. 406; Eldridge ». Long Island R. R. 
Co., 1 Sandf. (N. Y.) 89. So for inju- 
ries received from sudden movements of 
the train, either in starting or stopping. 
Stimson v. N. Y. Cent. R. R. Co., 32 N. Y. 
8388; Gordon ». R. R. Co., 40 Barb. 
(N. Y.) 546; Brown ov. N. Y. Cent. R. RB. 
Co., 82 N. Y. 597. 

2 Gee v. Metropolitan Ry. Co., L. R 
8 Q. B. 125; Siner ». Ry. Co, L. R. 4 
Exchq. 117. 

* Fordham r. Ry. Co, L. R. 4 C. P. 
619. 

* Camden, &c. Steam Ferry Co. v. 
Monaghan (Penn.), 10 W. N. C. 47. 
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tion of the defendant would be much more appropriate, and would, 
perhaps, be conclusive against her. But the position she was in at 
the moment of the accident was not one of apparent danger at all. 
. . . It is the uniform habit of persons riding on steamboats to be 
upon their feet at will while the boat is in motion, and especially as 
it approaches the landing. It is one of the most comfortable and 
satisfactory features of steamboat travel that passengers are at liberty 
to move about from place to place on the vessel while it is in mo- 
tion.” Inasmuch as seats are usually provided for less than half the 
passengers, the argument of the ferry company seems particularly 
impudent. 

Sec. 309. Seats. — Asa rule, it is the duty of a railroad company to 
furnish each passenger with a seat; and if it fails to do so, and the pas- 
senger is required to stand up, it is liable for any injury sustained by 
him in consequence thereof, so long as he is himself in the exercise 
of due care ;! and the circumstance that the passenger knew that the 
car was full before he got into it makes no difference. So long as 
the company consents to take passengers, it is an assurance to them 
that it will take due care of them; and it takes the risks incident to 
the mode in which its agents know that the passenger must ride? 

Sec. 310. Duty of Railroad Company as to Stations. — A railway 
company is bound to keep its stations and premises in proper repair, 
so as to prevent injuries to passengers going to them to take, or ar- 
riving there upon, their trains ; and a passenger arriving at the station 
continues to be a passenger for a reasonable time until he has left 
their premises. So, too, a person bond fide at the station for the 
purpose of taking passage upon a train, is a passenger, although he 
has not in fact purchased his ticket® Actions have been upheld for 
injuries sustained from defective platforms ;‘ from a failure to pro- 
vide suitable lights to enable passengers safely to leave the premises ;° 


1 Blair v. Erie BR. R. Co., 66 N.Y. 313. N. 784 ; Dobiecki v. Sharp, 88 N. Y. 208 ; 


But the obligation of the company to fur- 
nish a seat for him, does not require the 
passenger to keep it during the whole trip. 
Barden v. Boston, &. R. R. Co., 121 
Mass. 426, 

2 Evansville, &c. R. KR. Co. v. Duncan, 
28 Ind. 441. 

3 Buffett v. Troy & Boston R. RB. Co., 
40 N. Y. 168. 

4 As where the flaps were improperly 
turned back. BraMweELL, B., in Corn- 
man v, Eastern Counties Ry. Co., 4 H. & 


Bt. Louis, &c, R. R. Co. v. Cantrell, $7 
Ark. 519. Where a platform was so nar- 
row that a passenger standing thereon was 
injured by a passing train, the company 
was held liable. Chicago, &c. R. R. Co, 
”. Wilson, 63 Ill, 167 ; McDonald v. Chi- 
cago, &c. R. R. Co., 26 lowa, 124. 

® Patten v. Chicago, &. R. BR. Co., 82 
Wis. 524; Nicholson v. Lanc. & York- 
shire Ry. Co., 84 L. J. (Exch.) 84; Bir- 
kett v. Whitehaven Junc,, 4H. & N. 780; 
Martin r. Gt. Northern Ry. Co., 16 C. B, 
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from defective steps or platforms;! from pits or unfenced holes 
in the station-ground ;* from the slipperiness of stairs leading to 
the station ;* from allowing articles to stand or lie upon the platform 
obstructing and endangering travel over it, as a switch handle ;* and 
generally, the company is bound, as to its passengers or persons upon 
its premises “ by invitation,” to see to it that its premises are in such 
@ condition, in all respects, that a person in the exercise of ordinary 
care can leave them without injury; and this extends to and em- 
braces proper and suitable platforms, steps, and walks, as well as suit- 
able lights. The question as to whether a station and its grounds are 


180; Cornman v. Eastern Counties Ry. 
Co., 4H. & N. 781; Toomey v. London, 
&c. Ry. Co., 3 C. B. (Nn. 8.) 146 ; Foy v. 
London, &c. Ry. Co., 18 id. 225. 

1 McDonald v. The Chicago, &c. R. R. 
Co., ante. 

* Burgess v. Ry. Co., 95 Eng. Com. 
Law, 928. In Tobin v. Portland, Saco, & 
Portsmouth R. R. Co., 59 Me. 188, the 
liability of railroad companies to persons 
coming to their stations upon business, 
and not as passengers, for injuries caused 
by defects in station-platforms was adju- 
dicated, and it was held that a hackman 
could recover of a railroad company foran 
injury received while carrying a passenger 
to their depot for transportation, by step- 
ping without fault into a cavity in the 
platform, negligently left in a defective 
condition. It ia the well-settled rule that 
railroad companies are bound to keep their 
platforms and landing-places safe and con- 
venient for all who make use of their cars 
a8 a means of conveyance. But it is not 
so clear what the liability of the company 
is in this respect to persons not passenyers. 
But Appieton, C. J., in delivering the 
opinion of the court in this case, said ; 
‘«The hackman conveying passengers to a 
railroad depot for transportation, and aid- 
ing them to alight upon the platform ot 
the corporation, is as rightfully upon the 
same as the passengers alighting. It 
would be absurd to protect the one from 
the consequences of corporate negligence 
and not the other. The hackman is there 
in the course of business ; but it is a busi- 
ness important to and for the convenience 
and profit of defendants. The general 
principle is well settled that a person in- 


jured without neglect on his part, by a de- 
fect or obstruction in a way or passage 
over which he is induced to pass for a 
lawful purpose, by an invitation, express 
or implied, can recover damages for the 
injury sustained against the individual so 
inviting, and being in fault for the de- 
fect." Barrett v. Black, 56 Me. 498; 
Carleton v. Franconia Irou & Steel Com- 
pany, 99 Mass. 216. From the general 
duty which railroad companies owe to per- 
sons thus apparently invited, such as 
friends and companions of passengers, 
porters und hackmen, it would seem that 
they are responsible for injuries resulting 
from a neglect of that duty in respect to 
platforms, station-approaches, etc. <A 
railway company was held liable for the 
death of a passenger who slipped into an 
unfenced cattle-guard and was killed by a 
passing train. Hoffman v. N. Y. Central 
R. RB. Co., 75 N. Y. 605; Hartwig v. 
Chicago, &. R.R. Co., 49 Wis. 358; 
Hulbert v. N. Y. Central R. R. Co., 40 
N. Y. 145, 

* Davis v. Loudon, &. Ry. Co., 3 F. & 
F. 588. 

‘ Martin v. Great Northern Ry. Co., 
16 C. B. 179. 

5 Cornman ¢. Eastern Counties Ry. Co., 
4H.&N. 781. In Beard». Conn. & Pass. 
R. R. Co., 48 Vt. 101, the plaintiff was at 
the defendant’s depot for the purpose of 
taking the train. Thore was a platform 
extending from the east side of the depot 
to the track over which passengers passed 
in going to and from the cars. There 
were stairs leading through the centre of 
the depot to the street on the opposite 
side which was several feet lower than the 
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sufficiently lighted is one of fact, and the mere circumstance that they 
were lighted sufficiently for the company’s servants and agents who 
know the premises is not sufficient. They must be sufficiently light to 
enable strangers safely to get upon or leave the premises! So if the 
exit side of the station is blocked by a train, and a passenger in at- 
tempting to cross behind it falls over some object that is left there and 
is injured, the company is liable But in order to fix the liability of 
the company, it must appear that they managed or used the property 
in such a way as to make it likely to be a source of danger to pas- 
sengers and others lawfully upon it. It is not enough to show that 
an injury was received by falling down the steps of the station, but 
it must also be shown that they were constructed in such a way as 
to be more than ordinarily dangerous ;* or, that the company had 
placed obstacles upon the platform, as a weighing-machine, over 
which a passenger tumbled and was injured, but it must also be 
shown that the mischief could not reasonably have been foreseen, 
and that precautions to prevent it ought to have been used.® 

“It is the duty of railway passenger carriers,” say the court in an 
Iowa case,o“to provide comfortable rooms for the accommodation 
of passengers, while waiting at stations, and to enforce such regula- 
tions in regard to smoking therein as to enable passengers to occupy 
them in reasonable comfort. If this is not done, it will afford 
reasonable excuse for passengers to enter the cars before they are 
drawn up in front of the platform in preparation for immediate 
departure. And, if in so doing a passenger sustains injury through 
a defect in the platform, against or opposite which the cars are 
standing, ... the company will be held responsible. Railway 
passenger carriers have power to make reasonable rules and regu- 


1 Martin v. Gt. Northern Ry. Co., 16 


track, and there were also stairs at either 
end of the depot leading from the plat- 
form to the street. The stairs at the 
north end of the depot were open at the 
top, and there was nothing to indicate 
that they were not for the use of passen- 
gers. In fact they were built by and were 
intended for the sole use of the express 
company, but they were on the defend- 
ant’s premises. The plaintiff in attempt- 
ing to pass down these stairs in the dark, 
from the upper platform to the street, 
without fault on her part, fell from the 
lower platform to the ground and was in- 
jured. It was held that the defendant 
was responsible for the injury. 


C. B. 180; Birkett v. Whitehaven Junc- 
tion Ry. Co., 4 H. & N. 780. 

% Nicholson v. Lancashire, &c. Ry. 
Co,, 84 L. J. Exchq. 84; Holmes ». 
North-Eastern Ry. Co., 88 id. 161. 

® Burgess v. Gt. Western Ry. Co., 82 
L. T. Rep. 76. 

¢ Toomey v. London, &. Ry. Oo., 3 
C. B. N. 8. 148, 

& Cornman ». Rastern Co. Ry. Co., 4 
H. & N. 785. 

¢ McDonald », Chicago, &&. B. B. Co., 
26 Lowa, 124, 
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lations, in regard to the conduct of passengers, extending to the time 
and mode of entering the cars; but such rules and regulations must, 
in some way, be made known to passengers, or they will not be in 
fault for not conforming to them.” It was, accordingly, held, in this 
case, that the female plaintiff, who found the passenger-room unfit 
for occupation, by reason of tobacco smoke and other impurities, and 
attempted to enter the cars which had not yet been drawn up to the 
platform, and was injured by the giving way of the steps at the end 
of the platform, was entitled to recover. Du1LLoy, C. J., in an Iowa 
case,! laid down the following rule as applicable to all cases of injury 
about stations and in entering cars: “ Railway companies are bound 
to keep in a safe condition all portions of their platforms and ap- 
proaches thereto, to which the public do or would naturally resort, and 
all portions of their station-grounds reasonably near to the platforms, 
where passengers, or those who have purchased tickets with a view 
to take passage on their cars, would naturally or ordinarily be likely 
to go.”* In this case the plaintiff in company with her husband pur- 


1 McDonald v. Chicago, &. R. R. 
Co., 26 Iowa, 124. 

2 Burgess v. Gt. Western Ry. Co., 6 
C. B. N. 8. 928; Martin v. Ry. Co. 81 
id. 179. In Sheperd v. The Midland 
Ry., 20 W. R. 705, the plaintiff, while 
waiting for the train, it being cold, walked 
back and forward on the platform in front 
of the station, and slipping on a strip of 
ice, fell, dislocating his shoulder. It was 
held that he could recover. In Caswell v. 
Boston & Wor. R. R. Co., 98 Mass., it 
was held that where a passenger had 
atepped upon the platform in front of the 
station to wait for a train, and by the neg- 
ligent misplacement of a switch, an engine 
appeared to be approaching directly toward 
the platform, and the passenger had cause 
to apprehend danger, and, while running 
to avoid it, was injured, the company was 
liable. In Longmore v. G. W. Ry. Co., 19 
C, B.N. 8, 188, it appeared that a railway 
company, for the more convenient access 
for passengers between two platforms of a 
station, erected across the line a wooden 
bridge which the jury found to be danger- 
ous. It was held that the company were 
liable for the death of a passenger through 
the faulty construction of the bridge, al- 
though there was a safe one about one 
hundred yards further around, which the 


deceased might have used. In Cockle v. 
South-Eastern Ry. Co., 27 L. T. (nN. 6.) 
$20, a railway train in which the plaintiff 
was & passenger, on arriving at the station 
of the plaintiffs destination, was drawn 
up with the body of the train alongside 
the platform, but with the last carriage, 
in which the plaintiff rode, opposite a re- 
ceding part of the platform, at which per- 
sons could not alight —a space of about 
four feet intervening between it and the 
train. Arriving trains were not usually 
drawn up at this spot but at a point farther 
on, where the platform was well lighted 
with gas-lamps. It was adark night, and 
there were no lamps lighted near the place 
where the plaintiff's carriage stopped. No 
express invitation to the passengers to 
slight, and no warning of danger in alight- 
ing was given by the company’s servants, 
but the train had come toa final stand- 
still. The plaintiff opened the door of her 
carriage, stepped out and fell, and thereby 
sustained injuries in respect of which she 
brought her action against the company. 
It was held by the court (affirming the 
judgment of the Court of Common Pleas, 
and following Preger v. The Bristol & 
Exeter Ry. Co., 24 L. T. R. (x. 8.) 105), 
that the action was maintainable ; for the 
leaving « carriage which has been brought 
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chased a ticket at Cedar Rapids upon the defendant’s line of railway 
to Fulton, Ii]. In attempting to get aboard the train some twenty 
minutes before it was time for it to leave, and at a point some dis- 
tance from the usual place, she stepped upon the end of a plank in 
the platform which, being loose and out of place at one end, gave 
way, and let her down upon the track headforemost under the train, 
breaking her leg and otherwise injuring her. It was so dark that 
the plaintiff could not see the condition of the plank. The defend- 
ants showed that the point at which the injury happened was some 
three hundred feet from the station, and that the usual place for 
passengers to get on or off the train was at a point immediately in 
front of the station, It was also shown by the defendant, that it 
was customary when the train arrived, as in this instance, from the 
west, to run back so as to bring the baggage and express cars toa 
point opposite the freight-depot for the purpose of discharging and 
receiving baggage and express matter. This movement, on the 
evening on which the accident in question happened, placed the 
passenger-coaches west of the west end of the platform, so that 
the nearest passenger-car was about one car-length beyond the steps 
at the west end of the platform. It was while the cars were thus 
standing that the plaintiff, without waiting for them to be drawn up 
to the platform in front of the passenger-depot, started for them, 
walking the whole length of the platform, and in descending the 
steps the injury for which this action was brought happened. De- 
fendant also produced evidence to the effect “that there was plenty 
of room to get on and off the trains from the platform; and that 
there was no necessity for any one to go down these steps to get on. 
Before leaving, trains always draw up in front of the passenger-depot 
and stop to take on passengers. The accident happened fifteen or 
twenty minutes before the leaving-time of the train. The steps are 
not intended or used for passengers to get on the trains.” 

The defendant asked the court to give the following instructions, 
namely : 

“1, If the jury believe from the evidence that the defendant, at 
the time of the alleged injury at the station at Cedar Rapids, was 


up to # place at which it is unsafe fora amounts to negligence on the part of the 
passenger to alight, under circumstances company, for which, at least in the ab- 
which warrant a pessenger in believing sence of contributory negligence on the 
that it is intended she shall get out, and part of the passenger, an action may be 
that she may, therefore, do so with safety, maintained. 

without any warning of her danger, 
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provided with a safe and suitable platform in front of and adjacent 
to the passenger-rooms of said station, so that passengers could safely 
and conveniently pass from said room to the trains, and that passen- 
ger-trains stopped at said platform for the purpose of receiving pas- 
sengers, and if said plaintiff, in attempting to get upon said train by 
a different and unusual way and at a different and unusual place, 
met with said accident, then the plaintiff is not entitled to recover 
in this action. 

“2. That if the plaintiff, Margaret McDonald, attempted to enter 
the train at a place not prepared or designed by the defendant for 
receiving passengers on trains, there being no paramount necessity 
for so doing, and in making such attempt she received the said in- 
jury, then her own fault contributed to the same, and the plaintiff 
cannot recover. 

“3, The liability of the defendant as a common carrier did not 
commence as to the plaintiffs until the train which they were to take 
was drawn up to the usual place for receiving passengers, unless they 
were directed by some authorized agent of defendant to go upon the 
train at another and different place or before the train reached the 
usual place.” 

Each of these was refused, and the defendant excepted. 

The court, after referring to the issues made by the pleadings, 
charged the jury as follows: 

“The principal question for you to determine is, by whose fault 
or negligence did the accident occur? If one of the steps was loose 
and not nailed down, by reason of which the accident happened, it 
is such a want of care as would render the defendant liable, unless 
you find that the accident happened, or was contributed to, by the 
want of ordinary care and prudence on the part of the plaintiff It 
is for you to determine from the evidence whether the plaintiff used 
ordinary care and prudence in leaving the depot and going to the 
cars by the way and at the time she did; and by ordinary care is 
meant such care and prudence as an ordinarily prudent person 
would exercise under like circumstances. If you find that an ordi- 
narily prudent person would not have gone down the steps of the 
platform where the accident occurred, but would have waited until 
the passenger-cara were opposite the passenger-depot, then the de- 
fendant is not liable. And if you find that the plaintiff went by a 
way which was not used or travelled over by passengers to enter the 
cars, and that a person of ordinary prudence would not have gone 
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by that way, you may fairly infer that there was a want of ordinary 
care on her part. Passengers must exercise ordinary care in ap- 
proaching and entering the cars. If, however, you find that the 
defendant backed its train up to the place where it stodd when the 
accident happened; that persons could conveniently and safely 
approach the train where it then stood but for the defective step, 
and there was no rule or regulation of the company prohibiting per- 
sons from approaching the cars by that way, and that an ordinarily 
prudent person would have approached the train by that way, the 
defendant is liable, if the accident occurred by reason of the defec- 
tive step.” The defendant excepted to this charge, and it was fully 
sustained on appeal.) 

A passenger on a railway is justified in assuming that the company 
has, in the exercise of due care, so regulated its trains that the road 
will be free from interruption or obstruction when passenger trains 
stop at a depot or station to receive and discharge passengers. But 
where it has a platform and other facilities for entering and leaving 
the cars with safety on the depot side of their track, the failure to 
have the opposite side likewise prepared as a place for entering and 
leaving the cars cannot be regarded as negligence ; it may select and 
adhere to such arrangement of its depots and platforms as it may 
see fit, if those made are safe and commodious.® The company’s 
failure to light its depot-building, or to have an agent there to aid 
passengers leaving the train at night, are acts from which negligence 
may be inferred, and it is a question to' be submitted to the jury to 
determine, from all the facts and circumstances, whether the de- 
fendant was guilty of neglect in those respects, and whether, if so, 
its negligence was the direct and proximate cause of the accident 
to the plaintiff so as to render it liable‘ But it is not liable toa 
passenger who, while entering the station for the purpose of taking 
an approaching train, is struck and injured by mail-bags carelessly 
and negligently thrown from the mail-car by a postal-clerk em- 


1 Actions have been upheld for injuries 
resulting from defective depot-floors, Lis- 
combe 2. Jersey, &c. R. R. Co., 6 Lans. 
(N. Y.) 75; from defective platforms, 
Tobin v. Portland, &c. R. R. Co., 59 Me. 
188 ; Seymonr v. Chicago, &c. R. R. Co., 
3 Bisa, (U. S. C. C.) 48; MeDonald o, 
Chicago, &c. R. R. Co., 26 lowa, 124; and 
generally, for injuries resulting upon their 
premises without the fault of the paseen- 
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get, from defects thereon, or obstructions 
thereon. Burgess ¥. Ry. Co., 95 Eng, Com. 
Law, 9238. 

9 Baltimore & Ohio R. R. Co. v. State, 
12 Am. & Eng. R. R. Cas. (Md.) 149. 

§ Michigan Central R. BR. Co. v. Cole- 
man, 28 Mich. 440, 

* Patten v. Chicago & Northwestern 
BR. R. Co., 86 Wis, 413. 


1170 RAILWAYS AS CABBIERS OF PASSENGERS. [CHAP. XVII. 


ployed by the United States government, because the injury does not 
result from its act or the act of any person over whom it has control. 
Nor can it generally be made responsible for acts of the passenger 
when the injury might have been avoided if he had made proper 
inquiries of the conductor, instead of relying upon his own know!l- 
edge and judgment. But in such cases it is a question for the jury 
whether the passenger was negligent. Thus, in a Wisconsin case, 
at about half past nine o’clock on a dark, rainy, and snowy night, 
the plaintiff went to the defendant’s depot at a village, for the 
purpose of taking the caboose at the rear of the defendant's freight 
train for his place of residence. The train stopped with the caboose 
several rods north of the depot-platform, and two car-lengths north 
of a cattle-guard, which was constructed across both tracks of the 
road and between them, and was partly uncovered. The plaintiff 
asked the night-watchman whether he would have to walk that 
far back to get on the caboose, and was answered affirmatively, 
and while on his way to the caboose met the conductor with a 
lantern, accompanying lady passengers from the caboose ; nothing 
was said to him by the conductor, and before the plaintiff reached 
the caboose he fell into the open cattle-guard and was injured. He 
had been in the habit of taking this train with the caboose standing 
north of the platform, but had never taken it with the caboose 
standing north of the cattle-guard; and he had never noticed the 
situation and condition of the cattle-guard, nor did he know before 
the accident that the caboose stood north of it. It was held that 
these facts warranted the jury in finding that the defendant was 
guilty of negligence, and that the plaintiff was free from coutribu- 
tory negligence.? 

A passenger has the right to presume that he can stand without 
danger upon a depot-platform.* And the company is bound to- 
provide safe platforms for the landing of passengers, of sufficient 
length to afford safe egress from an ordinary train;* and it is gross 
negligence for it to construct its platform for passengers so narrow 
that a passenger while standing upon it may be injured by a passing 
train.5 It is its duty to remove snow and ice from a platform over 
which it is necessary for passengers to pass in order to reach its cars; 


1 Carpenter v. Boston, &. R. R. Co., ¢ St, Louis, Iron Mountain, & Southern 


24 Hun (N. Y.), 104. R. RB. Co, ». Cantrell, 37 Ark. 519. 
4 Hartwig v. Chicago & Northwestern 5 Chicago & Alton R. R. Co. ¢. Wilson, 
R. R. Co., 49 Wis, 858. 68 TL, 167, 


® Dobiecki v. Sharp, 88 N. Y. 208. 
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or to take precautions by covering it with ashes or other substance to 
protect passengers passing over it from danger to which otherwise 
they would be exposed. And a passenger has the right to assume 
that the corporation has performed its duty, and that the platform is 
safe. His going upon it in order to reach the cars is not, therefore, 
of itself, contributory negligence! But where the passenger has an 
opportunity to do so, he must look for himself, and not rush recklessly 
upon danger. Thus, in an English case, it appeared that on the 
platform there were two doors in close proximity to each other, the 
one, for necessary purposes, had painted over it the words, “ For 
gentlemen,” the other had over it the words, “Lamp-room.” The 
plaintiff, having occasion to go to the urinal, inquired of a stranger 
where he should find it, and having received a direction, by mistake 
opened the door of the “lamp-room” and fell down some steps and 
was injured. In an action against the railway company it was held 
that in the absence of evidence ‘that the place was more than ordi- 
narily dangerous, the judge was justified in non-suiting the plaintiff, 
on the ground that there was no evidence of negligence on the part of 
the company. In another English case, the defendant had at one 
of its stations a staircase, used to enable passengers to ascend from 
the platform to the street ; the stairs were six feet wide, and were 
nosed with a strip of brass two and one-half inches in width, which 
bad worn smooth and slippery, and were not provided with any hand- 
rail The plaintiff, who for eighteen months had been in the almost 
daily habit of travelling on the line and using the stairs, in ascending 
them in the daylight slipped upon the brass nosing and was injured. 
It was held that there was no evidence of ASK on the part of 
the defendant to go to the jury.’ 

A railroad company having a telegraph office in one of its stations 
for the use of the public is responsible to one of its passengers, who 
is injured solely because of the company’s negligence in failing to 
keep in proper condition the structure or platform erected by them 
over which the passenger, in alighting from the cars, must pass to 
reach the telegraph office‘ It is bound so to fence a station that 
the public may not be misled, by seeing a place unfenced, into in- 


1 Weston v. New York Elevated R. R. 8 Crafter vo. Metropolitan Ry. Oo., 


Co., 78 N. Y. 596. L. R. 1C. P. 800. 
2 Toomey v. London, &. Ry. Co., 8 4 Clussman v. Long Island R. R. Oo., 
C. B. w. 8, 146, 9 Hun (N. Y.), 618; affirmed, 78 N. Y. 


606. 
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juring themselves by passing that way, being the shortest to the 
station! 

Sgc. 311. False Announcemeat of Arrival of Trains.— A person 
who is familiar with the country through which a railway passes, 
and of the practice of the company to announce stations before they 
are actually reached, has no right to act upon such announcement 
against his own knowledge, and leave the train while it is yet in 
motion, and ata point other than at the station. Thus, the plaintiff's 
wife was » passenger on the defendant's train from Baltimore to 
Washington. When near its depot in the latter city, “ Washington” 
was called by some one. She inquired of another passenger if they 
were in Washington, and was answered in the affirmative. She then 
prepared to leave thé train. The night was dark. The announce- 
ment of “ Washington” was not countermanded. No warning was 
given to passengers not to leave the train, and several passengers, 
in fact, left it, The plaintiff's wife lived near the depot, and had 
frequently been on the defendant's road. She was seen to go out of 
the car-door, when the train started and moved into the depot. She 
was afterwards found lying on the track about two squares outside 
of the depot so much injured that her death ensued in about ten 
days. In an action by the husband for the loss of service, the judge 
instructed the jury that the passenger had a right to presume. that, 
the train had stopped, and that the cry of “ Washington” was made 
by the agent of the company. That it was the duty of the company 
to counteract @ false proclamation of arrival, and to keep an agent. 
in their reach to advise passengers of the truth or falsehood of a 
. proclamation so made, or else the company would be derelict.in its 
duty and chargeable with the consequences. This ruling was held to 
be erroneous and a new trial was granted? But a passenger unac- 


1 Burgess ». Great Western Ry. Co., 32 booking-office of the other company, wait- 
Taw Times, 76. ing for his luggage, a porter of the defend- 
2 Pabst v. Baltimore & Ohio R. R. Co., ant negligently drove a track laden with 
2 MacArthur (D. C.), 42. In Terbutt o. luggage, and a portmanteau fell off and in- 
Bristol, &c. Ry. Co., L. R. 6 Q. B. 78, the jured the plaintiff. It was held that as 
stations of the defendant and of two other the negligence complained of was an act 


railway companies at B. adjoin, and are 
open to one another, and the passengers of 
each company are in the habit of passing 
directly from one to the other, the whole 
area being used as common ground by the 
passengers of all three companies, While 
the plaintiff was standing on the defend- 
ant’s platform, on his way from tbe ter- 
minus of one of the other companies to the 


of misfeasance by a servant of the defend- 
ant in the course of his employment, 
the maxim respondent superior applied ; 
and that under the circumstances the de- 
fendant was linble. Although the agents 
and employés of a railway company may 
be guilty of gross neglect in the manner of 
operating its road, yet if a, pnasenger, in 
passing from one train to another, reck- 
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quainted with the route of a railway and with the location of towns 
and cities along the route, may lawfully rely upon the statements of 


lesaly, and without care, fails to pay hved 
to timely warnings, and attempts to cross 
the track in front of an approaching train 
that he in fact sees approaching, or which 
he knows to be approaching, in danger- 
ous proximity, and is killed or injured, 
such accident is attributable, not to the 
negligence of the company, but to the 
reckless negligence of the injured party 
himself. Baltimore & Ohio R. R. Co. v. 
The State, 60 Md. 449. In an action 
against a railway company for so negli- 
gently managing and lighting its station 
that the plaintiff, being a passenger, was 
thrown down while on his way to the 
carriages, the defendant’s counsel having 
rested his defence on the ground that the 
accident was entirely owing to the want of 
ordinary care on the part of the plaintiff, 
and that there was no negligence on the 
part of the defendant, the judge left it to the 
jury to say whether the accident occurred 
from the alleged negligence of the defend- 
ant, or whether it was entirely the plain- 
tiffs own negligence which caused it. 
There was a verdict for the plaintiff. On 
a motion for a new trial for misdirection, 
on the ground that the judge ought to 
have told the jury that, if the plaintiff 
contributed, by his own negligence, to the 
injury, the defendant was entitled to the 
verdict, although it might have been 
guilty of negligence, it was held that the 
defendant was not entitled to a new trial, 
the insne on which alone it rested its de- 
fence having been left to the jury. Martin 
w. Great Northern Ry. Co., 16 C, B. Nn. 8. 
179. A passenger travelling by railway, 
whose train, from which he had alighted 
at a fanction, was shunted to an anusual 
siding, out of sight from the platform on 
a dark night, was killed while crossing 
the main line. Jt was held that although 
there was no accommodation by a bridge 
for the passengerr, and no servant of the 
company at hand to direct them, there was 
no evidence of positive negligence on the 
part of the company. Falkner . Great 
Southern & Western Ry. Co., 6 Ir. Rep. 
C. L. 218. A passenger at a station has a 
right to assume that the company will not 
expose him to unnecessary danger, but will 


discharge its duty, which requires it to 
provide passengers a safe passage to and 
from the train. Braseell v. New York 
Central, &. R. R. Co., 84 N.Y. 241; 
Baltimore & Ohio R, R. Co. 0. The State, 
60 Md. 449. Consequently a passenger 
is not, in all cases, liable to the charge of 
contributory negligence because he at- 
tempts to cross an intervening track with- 
out looking for approaching trains, To 
permit a train to pass on a track between 
& depot and auother track on which a pae- 
senger train was standing while discharg- 
ing and receiving passengers, just as pas- 
sengers were passing from the depot to 
take that train, and across which track 
they were obliged to walk to reach their 
train, without any provision having been 
made on the part of the company to avert 
danger, was held to have been actionable 
negligence. The rule that any person 
who goes upon a railroad track incautiously 
or without using all reasonable precaution 
to escape injury, assumes the hazard, and, 
if injury ensues, is without remedy, is to 
be applied in determining the liability of a 
railroad corporation where the injury is 
sustained by a person while crossing the 
track on a public highway ; but i has no 
application to a case where, by the arrange- 
ment of the corporation, it is made neces- 


‘sary for passengers to cross the track tn 


passing to and from the depot to the care. 
Klein v. Jewett, 26 N. J. Eq. 474. Ifa 
person buys # ticket which entitles him to 
& passage over a railway from A. to C., 
and stops at B., intending to resume his 
journey to C. the same day, leaves the 
station at B., and afterwards, while on his 
way to the station of another railway com- 
pany near by, returns to the station which 
he had left, and is injured while crossing 
the tracks, through the negligence of the 
company which had sold him the ticket, 
when he might have crossed the track at 
a highway crossing, he is a trespasser, and 
cannot, in the absence of evidence that the 
negligence was wilful, maintain an action 
for the injury, although the defendant's 
platforms extended between two highways 
crossing the track, and people have been 
accustomed to pass from the station on 
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the conductor and brakemen in charge of the train, in regard to his 
stopping-place ; and if, so relying, the passenger leaves the train at 
the wrong place, and is damaged thereby, the company will be liable 
to the passenger for resulting damages, if there be no contributory 


negligence of the passenger.’ 


Src. 312. Idability of Railroad Corporations for Delay in running 
Trains. — A railroad company is held chargeable with damages for 
delay in the running of its trains according to schedule time, and 
any person sustaining damage from a failure on its part to run its 
trains upon such time is entitled to recover the same By issuing 


one railway to that on the other at that 
point, without objection by the company, 
and although his ticket does not forbid 
stopping over at B. Johnson v. Boston, 
&o. RB. BR. Co., 125 Mass. 75. 

1 Pennsylvania Co. v. Hoagland, 78 
Ind. 203. 

% Seara v. Eastern R. R. Co., 14 Allen 
(Mass.), 433. In England the same doc- 
trine is held ; thus, in Buckmaster v. The 
Great Eastern Ry. Co., 283 Law J. Rep. 
(N. 8.) Exch. 471, au action was bronght 
for damages sustained by the plaintiff by 
reason of the company not starting a 
train as advertised in their time-bills, in 
which the plaintiff obtained a verdict. 
Baron MARrrTIN said that ‘it was mere 
nonsense for companies to say, as in effect, 
the company in that case had said, ‘ We 
will be guilty of any negligence we think 
fit, and we will not be responsible.’ 
And with respect to the notice in this case 
the learned judge of the Marylebone 
county court thus concludes: ‘I am of 
opinion that it is ultra vires so far as it 
professes to attach to the right of travel- 
ling on their own line the condition that 
the company will not be responsible for 
any shortcomings of their servants not 
amounting to wilful misconduct, what- 
ever that term may mean.’ In this view 
as to the invalidity of the stipulation in 
question I fully concur. It seems to me 
to be a monstrous proposition that the 
railway companies, who are bound by their 
special Acts and the Railway Clauses Con- 
solidation Act, 1845, § 86, to carry passen- 
gers at rates fixed within certain limits, 
should be able to affix to their contracts 
with the passengers a stipulation which, 
if valid, would deprive the passengers of 


their common-law right to the perform- 
ance with due diligence of the company’s 
contract with them. There is one other 
remark I would wish to add, namely, that 
the restrictions as to the company’s liabil- 
ity for not corresponding with other trains 
contained in the notice and regulation in 
question only extends to cases where their 
trains fail to correspond with trains of 
other companies, and not with other trains 
of their own, which is the prearmt case, 
Having stated my opinion as to the liabil- 
ity of the company at common law and of 
the invalidity of the above notice and regu- 
lation so far as it restricts such liability 
in the present case, it still remains for me 
to consider the last point raised by the de- 
fendants, namely : Whether, if the notice 
and regulation were valid, and the plain- 
tiff was bound by it to show wilful mis- 
conduct on the part of the defendants’ 
servants, he has shown it in the present 
case ; in other words, whether the absence 
of the porters through their own fault, or. 
by the orders of superior servants of the 
company, was, underall the circumstances 
of the present case, in point of law, ‘ wil- 
fal misconduct,’ and I think with some 
doubt that it ought to be so held ; and on 
this point I wish to refer ounce more to the 
judgment of the learned judge of the 
Marylehone county court in Turner v. The 
Great Western Railway Company, and 
the authorities therein cited as to the 
legal interpretation of the words ‘ wilful 
misconduct.’ The only case that I am 
aware of that militates against my view is 
that of Russell o. The Great Western Rail- 
way Company, before the learned judge 
of the Bath county court, —to whom I 
have already referred, — in which he held 
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its time-tables it is treated as contracting with its passengers that 
its trains shall leave and arrive at its stations at the time named 
therein, and failing to perform in this respect it is chargeable with 


the damages that ensue in consequence thereof.} 


It may change its 


schedule time, but, as to the holders of season-tickets, it is bound to 
give reasonable notice of such change, and a mere advertisement of 
such change in public journals, or posting notice thereof in its 
‘Stations or cars, is held not sufficient to relieve it from liability. 
The company is liable even though the delay resulted from: the 
wilful acts of its servants? The issue of a time-table, indicating 
the time of the arrival and departure of trains, is held to amount to 
an express promise to run to the places and at the times named, and 
nothing but accidents resulting from causes which reasonable care 
could not have provided against, will excuse liability.® 


that the altered notice or regulation was 
valid and operative to restrict the defend- 
ants’ liability to cases of proved wilful 
misconduct on the part of their servants, 
but from what I have said it will be seen 
that I cannot concur in his view. Upon 
the whole I am in favor of the plaintiff 
on all the points of law and facts involved 
in this case, and a verdict will, therefore, 
be entered for the plaintiff for the amount 
claimed, with costs, and with liberty to 
the defendants to appeal within one 
month.” 

1 Gordon v. Manchester, &c. R. BR. Co., 
52. N. H. 596. 

2 Sears v. Eastern R. R. Co., anée. 

® Weed v. Panama Ry. Co., 17 N. Y. 
362; Denton v, Great Northern Ry. Co., 
5 El. & Bl. 860. In Turner v. Great 
Weatern Ry. Co., decided in the Maryle- 
bone county court (England), in May, 
1874, WHEELER, J., said: ‘* The question 
of reasonable time is no longer left at large, 
but is, in fact, fixed by the companies 
themselves, subject, of course, to accidents 
which reasonable care could not provide 
against. In the present case it is quite 
clear that the absence of porters at the 
Reading station, which reasonable care 
might (as far as appears) have prevented, 
occasioned the detention of the plaintiff at 
Twyford, and as he was able to procure 4 
conveyance by which he got to Henley, 
substantially half an hour sooner than the 
railway company were prepared to convey 


him by the next train, I think that he 
was justified in hiring it, and that (sub- 
ject to the next question) he is entitled to 
recover its cost against the defendants. 
The next question which remains for me 
to consider is, whether the notice and 
regulation contained in the defendants’ 
tables deprive the plaintiff of his right to 
recover against the defendants. Now, this 
notice and regulation, as altered, came be- 
fore the learned judge of the Marylebone 
county court in the case I have already 
referred to, and he there commented upon 
it so fully and so ably that I cannot do 
better than quote his remarks. Referring 
to the notice and regulation which came 
before him in Mr. Forsyth’s case, he ob- 
serves: ‘The company’s notice of August 
commenced with these words, “‘ Every at- 
tention will be paid to insure punctuality 
as far as practicable.” This really is all 
that the law requires. ‘‘ But,” continued 
the notice, “the directors do not undertake 
that the traina shall arrive at the time 
rpecified in the time-table.” Here ] may 
remark that, irrespective of any notification 
by the company, the Jaw does not imply 
any such undertaking, its requisitions be- 
ing simply that there shall be no failure of 
punctuality for want of reasonable care and 
diligence. The notice then adds, ‘‘ Nor 
will the directors be accountable for any 
loss, inconvenience, or injury which may 
arise from delay or detention ;" and sub- 
ject to their paying every reasonable atten- 
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Sec. 313. Duty to Passengers: 


{cHaP. XVI. 


ImpHed Obligations. — Not only 


is a railroad company or other carrier of passengera bound to exer- 


tion they have expressly fixed on, which, 
if not eo fixed, juries may determine. Be- 
fore the introduction of railways there were 
frequently coach-proprietors who agreed to 
perform their promises in 60 many hours, 
and, therefore, to use every reasonable 
means and diligence for that purpose; and 
if, by reason of their neglect of such means 
or want of such diligence, they failed to 
complete their contracts, there can be no 
doubt that actions must have lain against 
them. Of course the condition of the 
roads, which were not under their control, 
and many other circumstances, and espe- 
cially sudden accidents, would have been 
valid defences to such actions; and, there- 
fore, they were often very difficult to try. 
Moreover, the proprietors seldom, if ever, 
entered into these special contracts as to 
time, excepting when there was great com- 
petition, and then they used their best en- 
deavors, as did also their servants (who 
were often stimulated by a system of pre- 
miums or fines), to perform these contracts 
with the greatest exactitude. Actions for 
the breach of such contracts were conse- 
quently very rare, and I have not been 
able to find a report of any case of the 
kind. Yn most cases, however, the coach- 
proprietors merely contracted to convey and 
would not be accountable for the conse- 
quences of any delay or detention. Since 
August the notice has been materially 
changed. The passage about paying every 
attention to insure punctuality is omitted, 
and the company expreasly promise noth- 
ing ; but the omission is immaterial, be- 
cause what they do not promise the law 
implies against them. The next change is 
the addition to the stipulation that they will 
not be responsible for delay, in the words, 
‘‘anless upon proof that it arose from 
the wilful misconduct of their servants.” 
Upon the faith of their present notice, the 
defendants contend in effect that they are 
unfettered as to times of starting and 
arrival, notwithstanding their time-tables, 
in the absence of proof of wilful miscon- 
duct on the pert of their servants. To 
such a proposition it is somewhat difficult 
to listen with patience.’” Sve alan Burke 
» Great Western Ry. Co., London Law 


Jour. for October 24, 1874, in which the 
court considered the questions involved es 
to the actual contract of the company and 
their liability under it. The court said : 
“I will consider, firstly, the contention of 
the defendants that the contract between 
them and the plaintiff was merely to con- 
vey him to Henley im a reasonable time, 
and the contract was not broken by a delay 
at Twyford, inasmuch as there was another 
train to Henley at the expiration of an 
hour, which would have conveyed him 
there in a reasonable time. Now, I at 
once concede that the contract between the 
defendants and the plaintiff was to convey 
the latter to Henley in a reasonable time. 
Such was the liability of carriers of pas- 
sengers at coramon law, and railway com- 
penies have vnly the same liabilities. This 
is expressly declared by sect. 89 of the 
Railway Clauses Act, 1845 (which I pre 
sume, is incorporated in the Great Western 
Railway Act; at all events, so far as the 
Henley Branch Railway); but, indepen- 
dently of that clause, I do not think that 
railway compenies would be further liable 
than any other carriers of at 
common law. What, then, is the liability 
of carriers of passengers at common law ? 
Simply to use all reasonable means to von- 
vey passengers to their destinations in the 
reasonable times which the passengers to a 
particular place desire, without specifying 
any time ; and they were only bound to per- 
form their contract withina reasonable time, 
which, as I have already said, was for @ 
jury to determine, regard being had to all 
the circumstances of the case. Railway 
companies, on the other hand, have in- 
variably fixed their own times of arrival, 
and thereby fixed what are reasonable times, 
and if they fail, from want of due diligence, 
to perform their contracts, I think that 
they are clearly liable in the same manner 
as coach proprietora under similar con- 
tracts, Having the absolute control of their 
lines, and their lines being leas liable to be 
affected by the weather than the roads, they 
have in thea respects much leas difficulty tn 
performing their exprese contracts than 
coach-proprietora, On the other hand, they 
are open probably to more numerous and 
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cise proper care to prevent injury to its passengers while upon its 
premises, in gowng to or from its trains, but it 1s also bound to exercise 
reasonable care and diligence in protecting them from insults or injury 
Jrom other passengers, while riding thereon, as well as from its own ser- 
vanis. It is not held to the same degree of care in this respect as it 
is held to iu the selection of the ayencies of its business, but it is 
bound to exercise that degree of care that a man of ordinary pru- 
dence would exercise under similar circumstances in the conduct of 
his own business. The mere fact that one passenger is injured by 
an assault committed by another does not of itself constitute even a 
prima facie cause of action; but if it is also shown that the person 
who committed the injury was improperly admitted upon the train, 
being drunk and disorderly at the time, or was improperly permitted 
to remain there, because of his riotous or tmproper conduct after he got 


upon the train, the company is liable for all the consequences.! 


sertous accidents as to their engines and 
carriages than the coach-proprictors were as 
to their coaches and horses. But, however 
this may be, the effect of weather on the 
linea, and accidents of many kinds will 
doubtless constitute valid defences to actions 
brought against them, as they did against 
actions brought against coach-proprietors 
under similar circumstances.” 

1 Goddard ». Grand Trunk Ry. Co., 
57 Me. 202; 2Am. Rep. 39; New Or- 
leans R. R. Co. v. Burke, 53 Miss. 200 ; 
Pittsburgh R. R. Co. v. Pillow, 76 Penn. 
St. 510; 18 Am. Rep. 424; Railroad Co. 
v. Finney, 10 Wis. 388; Moore v. Rail- 
toad Co., 4 Gray (Bfass.), 465 ; Ramsden 
©. Boston & Albany R. B. Co., 104 Mase. 
117; 6 Am. Rep. 200; Phila. & Read- 
ing R. R. Co. v. Derby, 14 How. (U. 8.) 
468; Shirley v. Billings, 8 Bush (Ky.), 
147; 8 Am. Rep. 451; Bryant ». Rich, 
105 Mass. 180; 8 Am. Rep. 811; Holmes 
v. Wakefield, 12 Allen (Mass.), 580; Dug- 
gins v. Watson, 15 Ark. 118; Passenger 
R. B. Co. ¢. Young, 31 Ohio St. 618; 8 
Am. Rep. 78; Baltimore, &c. R. R. Co. 2. 
Blocher, 27 Md. 277; Nieto v. Clark, 1 Clif- 
ford (U. 8, C. C.), 145; Flint v. Trans. Co., 
84 Conn. 554; Seymour v. Greenwood, 7 
H. & N, 355; Railroad Co. v. Vandiver, 
42 Penn. St. 365; Landreaux »v. Bel, 5 
La. (0. 8.) 484; Pittehurgh R. R. Co. o. 
Hinds, 638 Penn. St. 512; Day v. Owen, 
5 Mich, 520; Atlantic, &. BR. R. Co. ». 


Dann, 19 Ohio St. 162 ; 2 Am. Rep, 882 ; 
Little Miami BR. R. Co. ». Wetmore, 19 
Ohio St. 110 ; 2 Am. Rep. 878 ; Jefferson- 
ville R. R. Co. v. Rogers, 88 Ind. 116; 
10 Am. Rep. 108; Croker v. Chicago, 
&c. R. R. Co., 36 Wis. 657 ; 17 Am. Rep. 
504; Chamberlain ». Chandler, 4 Mas. 
(U. 8.) 242; Stephen o. Smith, 20 Vt. 
190; Railroad Co. v. Anthony, 43 Ind. 
188; Bayley +. Railway Co, L. R. 7 
C. P. 415 ; Coleman », Railroad Co., 106 
Mass. 160; Maroney v. Railroad Co., id. 
153; Brand v. Railroad Co., 8 Barh. 
(N. ¥.) 368 ; Weed » Panama R. 8. Co., 
17 N. Y. 362 ‘In Brand v. Schenectady, 
&c. B. BR. Co., 8 Barb. (N. Y¥.) 868, the 
court say : ‘‘ A passenger on board a stage- 
coach or reilroad-car and a person on 
foot in the street do not stand in the 
same relation to the carrier. Toward the 
one the liability of the carrier springs 
from a contract express or implied, and 
upheld by an adequate consideration. 
Toward the other he is under no obliga- 
tion but that of justice and humanity. 
Hence a passenger who is injured by a ser- 
vant of the carrier may have a right of 
action against him when one not a passen- 
ger for a similar injury would not. In 
Meyer v. Second Ave. R. R. Co., 8 Bos. 
(N. Y.) 305, affinned 17 N. Y. 362, a 
passenger who was wrongfully expelled 
from the platform of a car by the defend- 
ants’ servants was held entitled to recover 
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The liability of a railroad company to its passengers is predicated 
upon a different ground from its liability to its own oF servants’ 
agents, or others who do not occupy that relation to it. The rule is 
that where a person or corporation by contract or statute 1s bound 
to do certain things, they are absolutely responsible for the manner 
in which the duty is performed, and cannot excuse themselves from 
liability because they have committed the duty to others who were 
believed to be possessed of superior qualifications for performing such 
duties, A carrier is bound to discharge his legal obligation to the 
passenger, and if he commits this duty to another, he does it at his 
peril! By the sale of a ticket, or the receipt of the price for trans- 
portation from one point to another, a railway company expressly 
contracts to carry such person to the point covered by the contract. 
In addition to that, the law impliedly raises a contract on its part 
to carry such person safely, so far as human foresight reasonably ex- 
ercised can guard against disaster; to carry him in the usual and 
ordinary mode, incident to such travel; to treat him respectfully, 
and protect him, so far as reasonable care on its part can do s0, 
from injury from other persons riding by the same conveyance. 
These are among the implied obligations imposed, and they are 
absolute duties that cannot be shirked or evaded, and for a failure 
in the observance of which it is liable to the passengers, whether 
such failure results from its own act or the act of those to whom 


damages for the same. So where a person 
is rightfully expelled, if excessive force is 
used, or an improper place is selected, lia- 
bility attaches.” Hibbard v. N. Y. & Erie 
R. R. Co, 15 N. Y. 455; Hilliard ». 
Goold, 34 N. H. 230; Johnson v. Concord 
R. R. Co., 46 id. 213; Sanford v. Eighth 
Ave. R. RB. Co., 28 N. Y. 848; Terre 
Haute, &. R.R. Co. v. Vanatta, 21 III. 
188 ; Stephen v. Smith, 29 Vt. 160. In 
Britton v. Atlanta, &. R. R. Co., 88 N. C. 
536, 43 Am. Rep. 749, the plaintiffs, 
colored persons, purchased tickets over the 
defendant's road, upon an excursion train, 
and took seats in a car with white per- 
sons. There were separate cars provided 
for colored people, but they did not know 
it. The white persons annoyed and in- 
sulted them, and they complained to the 
conductor, He accepted their tickets and 
said they might sit in that car, but that 


as it was an excursion train he could not 
control the conduct of the other passen- 
gers, and that they might expect rude 
treatment. The treatment continuing, 
similar appeals to the condnctor met with 
a refusal of protection. Subsequently, the 
white passengers violently ejected the 
plaintiffs from that car, and they entered 
one furnished for colored people, but were 
obliged to stand up for some time. The 
instructions of the company to conductors 
were to advise colored passengers found in 
cars set apart for white persons to go to 
the cars provided for colored persons, but 
if they declined to do so to allow them to 
remain. It was held that the defendant 
was liable for the assault. 

1 Goddard v. Grand Trunk R. R. Co., 
57 Me. 202; 2 Am. Rep. 89; Railroad 
Co. v. Finney, 10 Wis, 388; Moore ¢. 
R. R. Co, 4 Gray (Mass.), 465. 
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it has committed the duty.1 In a Pennsylvania case? this question 
was ably considered. In that case an action was brought for an 
injury to the plaintiff's wife by the fighting of passengers among 


1 Jn Baltimore City R. R. Co. v. Kemp, 
61 Md. 619, 48 Am. Rep. 134, it was held 
that a person injured on a railway train 
may sue either upon a contract or in tort. 
In R. R. Co. ». Finney, 10 Wis. 388, the 
plaintiff was unlawfully put out of a car 
by the conductor; in Seymour v. Green- 
wood, 7H. & N. 355, a passenger was as- 
saulted and put out of the defendant's 
omnibus by one of its servants ; in Moore 
e R. R Co., 4 Gray (Mass.), 465, the 
plaintiff, a passenger, was forcibly expelled 
from the defendants’ train by the conduc- 
tor ; and in all these cases the company was 
held responsible. So,in Penn. R. R. v. Van- 
diver, 42 Penn. St. 365, a passenger re- 
ceived injuries of which he died, by being 
thrown from the platform of a railroad-car 
because he refused to pay his fare or show 
his ticket, he averring he had bought one 
but could not find it. The evidence 
showed he was partially intoxicated. It 
was urged in defence that if the passen- 
ger’s death was the result of force and vio- 
lence, and not the result of negligence, 
then (such force and violence being the 
act of the agents alone without any com- 
mand or order of the company) the com- 
pany was not responsible therefor. But 
the court. held otherwise. ‘A railway 
company,” said the court, ‘‘selects its 
own agents at its own pleasure, and it is 
bound to employ none except capable, pru- 
dent, and humane men. Jn the present 
case the company and its agents were all 
liable for the injury done to the deceased.” 
In Weed v. Panama R. R. Co., 17 N. Y. 362, 
the jury found specially that the act of the 
servant by which the plaintiff was injured 
was wilful. The court held the wilfulness 
of the act did not defeat the plaintif’s right 
to look to the railroad company for redress. 
In Philadelphia, &«. R. R. Co. v. Derby, 14 
How. (U. 8.) 468, where the servant of a 
railroad company took an engine and ran it 
over the road for his own gratification, not 
only without consent, but contrary to ex- 
preas ordera, the Supreme Court of the 
United States held that the railroad com- 
pany was reaponsible. In Pittsburgh, &c. 


R. R. Co. v. Hinds, 68 Penn, St. 512, a pas- 
senger's arm was broken in a fight between 
some drunken persons who forced their way 
into the car at a station nearan agricultural 
fair, and the company was held responai- 
ble, because the conductor went on collect- 
ing fares, and did not stop the train and 
expel the rioters, or demonstrate, by an 
earnest effort, that it was impossible to do 
so. In Flint ». Transportation Co., 84 
Conh. 554, where the plaintiff was injured 
by the discharge of a gun dropped by some 
soldiers engaged in a scuffle, the court held 
that passenger-carriers are bound to exer- 
cise the utmost vigilance and care to guard 
those they transport from violence from 
whatever source arising ; and the plaintiff 
recovered a verdict for $10,000. In Lan- 
dreaux v. Bel, 5 La. (0. 8.) 434, the court 
say that carriers are responsible for the 
misconduct of their servants toward pas- 
sengers to the same extent as for their 
misconduct in regard to merchandise com- 
mitted to their care ; that no satisfactory 
distinction can be drawn between the two 
cases, In Chamberlain v. Chandler, 8 Mas. 
(U. 8. C, C.) 242, Judge Story declared, in 
language strong and emphatic, that a pas- 
senger’s contract entitles him to respectful 
treatment ; and he expressed the hope that 
every violation of this right would be vis- 
ited, in the shape of damages, with its 
appropriate punishment. In Nieto », 
Clark, 1 Clifford (U. 8. C. C.), 145, where 
the steward of the ship assaulted and 
grossly insulted a female passenger, Judge 
Currrorp declares, in language equally 
emphatic, that the contract of all passen- 
gers entitles them to respectful treatment 
and protection against rudeness and every 
wanton interference with their persons 
from all those in charge of the ship; that 
the conduct of the steward disqualified 
him for his situation, and justified the 
master in immediately discharging him, 
although the vessel was then in a foreign 
port. Baltimore, &. R. R. Co. v. Blocher, 
27 Md. 277. 

% Pittaburgh & Fort Wayne RB. R. Ca 
v. Hinds, 53 Penn. 8t. 508. 
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themselves. It appeared that drunken and quarrelsome men in- 
truded themselves into the ladies’ car in large numbers at one of the 
stations, and a fight ensued, during which the plaintiff's arm was 
broken. In passing upon the question of liability of the railroad 
company therefor, Wooparp, C. J., said: 

“There is no such privity between the company and the disorderly 
passenger as to make them liable on the principle of respondeat supe- 
rior. The only ground on which they can be charged is a violation 
of the contract they made with the injured party. They undertook 
to carry the plaintiff safely, and so negligently performed this con- 
tract that she was injured. This is the ground of her action; it can 
rest upon no other. The negligence of the company or of their 
officers in charge of the train is the gist of the action, and 80 it is 
laid in the declaration. And this question of negligence was sub- 
mitted to the jury in a manner of which the company have no reason 
to complain. The only question for us as a court of error, therefore, 
is whether the case was, upon the whole, one that ought to have 
been submitted. The manner of the submission having been unex- 
ceptionable, was there error in the fact of submission? The learned 
judge reduced the case to three propositions. He said the plaintiff 
claims to recover—1. Because the evidence shows that the con- 
ductor did not do his duty at Beaver station, by allowing improper 
persons to get on the cars. 2. Because he allowed more persons 
than was proper under the circumstances to get on the train and 
to remain upon it. 3. That he did not do what he could and 
ought to haye done to put a stop to the fighting upon the train 
which resulted in the plaintiff’s injury. As to the first of the 
above propositions, the judge referred the evidence to the jury 
especially with a view to the question whether the disorderly 
character of the men at Beaver station had fallen under the con- 
ductor’s observation so as to induce @ reasonable man to appre 
hend danger to the safety of the passengers. The evidence on this 
point was conflicting, but it must be assumed that the verdict has 
established the conclusion that the conductor knew that drunken 
men were getting into the cars. Let it be granted also as a conclu- 
sion of law that a conductor is culpably negligent who admits 
drunken and quarrelsome men into a passenger-car. What then? 
The case shows that an agricultural fair was in progress in the vi- 
cinity of Beaver station; that an excited crowd assembled at the 
station rushed upon the cars in such numbers as to defy the resist- 
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ing power at the disposal of the conductor, and that the man who 
commenced the fight sprang upon the platform of the hindmost car 
after they were in motion. Of what consequence, then, was the fact 
that the conductor knew these were improper passengers? It is not 
the case of a voluntary reception of such passengers. If it were, 
there would be great force in the point; for more improper conduct 
could scarcely be imagined im the conductor of a train than volunta- 
rily to receive and introduce among quiet passengers, and particularly 
ladies, a mob of drunken rowdies. But the case is that of a mob rush- 
ing with such violence and in such numbers upon the cars, as to 
overwhelm the conductor as well as the passengers. It is not the 
duty of railroad companies to furnish their trains with a police force 
adequate to such emergencies They are bound to furnish men 
enough for-the ordinary demands of transportation, but they are not 
bound to anticipate or provide for such an unusual occurrence as that 
under consideration. When passengers purchase their tickets and 
take their seats they know that the train is furnished with the proper 
hands for the conduct of the train, but not with a police force suffi- 
cient to quell mobs by the wayside. No such element enters into 
the implied contract. It is one of the incidental risks which all who 
travel must take upon themselves, and it is not reasonable that a 
passenger should throw it upon the transporter. These observations 
are equally applicable to the second proposition. The conductor did 
not ‘allow’ improper numbers any more than improper characters 
to get upon the cars. He says he took no fare from them, and in no 
manner recognized them as passengers. To allow undue numbers 
to enter acar is a great wrong, — almost as great as knowingly to 
introduce persons of improper character; and, in a suitable case, we 
would not hesitate to chastise the practice severely. But this is not 
a case in which the conductor had any volition whatever in respect 
either to numbers or characters. He was simply overmastered; and 
the only ground upon which the plaintiff could charge negligence 
upon the company would be in not furnishing the conductor with a 
eounter force sufficient. to repel the intruders. This was not the 
ground assumed by the plaintiff, and it would scarcely have been 
maintainable had it been assumed. Taking the case as it is pre- 
sented in the evidence, we think it was error for the court to submit 
the cause to the jury on these two grounds. But upon the third 
ground we think the cause was properly submitted. Jf the conductor 
did not do all he cowd to stop the fighting, there was negligence. 
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Whilst a conductor is not provided with a force safficient to resist 
such a raid as was made upon the train in this instance, he has, 
nevertheless, large powers at his disposal, and, if properly used, they 
are generally sufficient to preserve order within the cars, and to 
expel disturbers of the peace. His official character and position are 
a power. Then he may stop the train and call to his assistance the 
engineer, the firemen, all the brakemen, and such passengers as are 
willing to lend a helping hand; and it must be a very formidable 
mob indeed, more formidable than we have reason to believe had 
obtruded into these cars, that can resist such a force. Until at least 
he has put forth the forces at his disposal, no conductor has a right 
to abandon the scene of conflict. To keep his train in motion and 
busy himself with collecting fares in forward cars whilst a general 
fight was raging in the rearmost car where the lady passengers had 
been placed, was to fall far short of his duty. Nor did his exhorta- 
tion to the passengers to throw the fighters ont come up to the 
demands of the hour. He should have led the way, and no doubt 
passengers and bands would have followed his lead. He should hare 
stopped the train and hewed a passage through the tntrusive mass until 
he had expelled the rioters, or had demonstrated, by an earnest expert- 
ment, that the undertaking was tmpossible.” 

SEc. 314. Overshooting Stations, ete.— A railway company. can- 
not be said to be wholly free from negligence when it calls upon 
passengers to disembark, for the purpose of going to its passenger-de- 
pot, without any warning or information that a train is about to cross 
the path, and immediately, and before a passenger has time to get 
beyond the path of the expected train, allows the locomotive silently, 
and without ringing the bell or giving any alarm, to rush upon and 
crush him. Thus, a station on defendant’s line was situated south of 
the tracks, two in number, running east and west, and just east of a 
highway crossing them. While the plaintiff was waiting there to 
take a passenger train going west, a freight train coming from that 
direction, and ringing its bell, ran by the station on the south track, 
at the rate of eight or ten miles an hour. Just before the train ar- 
rived at the station, the plaintiff’s intestate started to cross the track 
to reach the passenger train which had arrived on the north track, had 
slowed down, and then started up to reach a milk platform. As she 
crossed the south track she was struck by the engine of the freight 


1 Armstrong v. N. Y. Central & Hudson River R. RB Co., 66 Barb. (N. Y.) 487; 
affirmed, 64 N, Y. 685. 
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train and killed. It was held that these facts established negli- 
gence on the part of the company.’ Although a railway company is 
not bound to erect a foot-bridge over its line to give passengers 
access from one platform to the other, and the want of such a bridge 
will not per se make it liable for injuries received by the public 
on that account, still the absence of such a precaution throws a 
greater onus on the company to provide for the safety of the public® 
In an action against a railway company the plaintiff proved that he 
went to the defendant’s station for the purpose of travelling by its 
railway, and made some inquiries respecting the departure of trains, 
and was directed by a porter of the defendant to look at a time- 
table suspended on a wall under a portico of the station. While 
there, a plank and a roll of zinc fell through a hole in the roof 
upon the plaintiff and injured him; and at the same time a man 
was seen on the roof of the portico. The judge nonsuited the plain- 
tiff. It was held that there was no evidence that would have justi- 
fied the jury in finding that the defendant was guilty of negligence, 
and that the nonsuit was right.2 A railway company is under no 
duty, as to its stations or grounds, except as to passengers and those 
who are there upon business. Thus the plaintiff, without invita- 
tion, and as a mere intruder, entered upon the uninclosed premises 
of the defendant, upon which was a building of the defendant in a 
visible state of decay. While there, a sudden storm blew a frag- 
ment of the dilapidated building against him, injuring him se- 
verely. The building had once been used as a freight-house, but 
had been long since abandoned as a place of public business, and 
was not so situated, with reference to any public way, as to endan- 
ger travellers thereon. It was held, in an action for damages for the 
injuries received, that the plaintiff could not recover* So, in an 
Ohio case it was held that a railway company is not liable for an 
injury to a person resulting from its failure to exercise ordinary skill 
and care in the erection or maintenance of its station-house, where, 
at the time of receiving the injury, such person was at the station- 


1 Terry v. Jewett, 17 Hun (N. Y.), 895. $ Pittsburgh, &. R. R. Co. , Bingham, 
Longmore v. Great Western Ry. Co, 29 Ohio St. 864. And it has been held 
19 C. B. x. 8. 188. that persons not passengers, congregating 

2 Thomson v. North British Ry. Co., at a station, not upon business, in such 
4 Sc. Sess. Cas. (4th seriex) 115. numbers as to break down the platform, 

® Welfare v. London & Brighton Ry. cannot recover of the company for injuries 
Co., L. R. 4Q. B. 698. resulting therefrom, Gillis v. Penn. R. R. 

* Lary v. Cleveland, &, BR. R. Co., 78 Co., 69 Penn. St, 129. 

Ind, 828, 
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house by mere permission and sufferance, and not for the purpose of 
transacting any business with the company or its agents, or on any 
business connected with the operation of the road. Nor is it liable 
to passengers even for injuries occasioned by its buildings or atruc- 
tures being blown down by storma, where it has used that care and 
skill, in their structure and maintenance, which men of ordinary pru- 
dence and skill usually employ; and it is error in such cases to 
charge the jury that the company is “bound to guard against all 
storms which can reasonably be anticipated.” 

If the company’s employés permit or direct passengers to enter 
the car at some other place than the platform or place provided for 
such purpose, it is held to the utmost care in avoiding injuries 
to the passengers. And it must be determined, in view of all the 
eircninstances of the case, whether the employé, after directing a 
passenger bew to enter a car situated at a distance from the plat- 
form, had a right to suppose that his instructions were understood.! 
The actual purchase of a ticket on the entering of a car is not always 
necessary to constitute the relation of passenger, and place upon the 
railroad company that degree of care which a common carrier owes & 
passenger. That the plaintiff entered the office or waiting-room pro- 
vided by the company for passengers, and informed the depot or 
ticket agent of her desire to become a passenger; that she, in good 
faith, placed herself under his direction, and that he directed her as 
to the manner in which she was to get on a caboose-car, on which 
she was to take passage, would, in itself, be sufficient to justify the 
jury in finding that thé relation of passenger existed? A railway 
company is liable for injuries resulting to a passenger who, on leav- 
ing the car at night, attempts, by direction of the brakeman in 
charge of the car, to cross a gully by way of a certain bridge main- 
tained by another upon the eompany’s grounds, and is injured by a 
defect in the bridge which could not then be seen? But where a 
passenger was told by a brakeman to change cars at a way station 
aud he entered another car, but was told by one of the company’s 
servants that he could not remain inside the car as the train was not 
ready, and after remaining a short time on the platform of the car, 
he alighted, and while standing on a track near that on which the 
car was, was injured by another train, it was held that his expul- 

1 Allender v, Chicago, Rock Island, &c, ® Chance ¢. St. Louis, Iron Mountain, 
B. R. Co., 438 Iowa, 276. &o. R. BR. Co., 10 Mo. App. 861. 


2 Allender v. Chicago, Rock Island, & 
Pacific R. R. Co., 87 lowa, 264. 


sEc. 814.] OVERSHOOTING STATIONS, ETC. 1185 


sion from the car was not the proximate cause of the injury.) In 
an English case, in an action to recover damages for the death of a 
passenger through the negligence of a railway company, it appeared 
that on the occasion of the casualty the deceased had taken a ticket 
for a special train at a cheap rate for harvestmen. He was unable to 
find accommodations in the special train, but remained on the plat- 
‘form until the arrival of the next ordinary train, together with a 
crowd composed of harvestmen who had also taken tickets for the 
special train, and of other persons, a large number of whom had en- 
tered the station without permission. The company had an extra 
number of porters at the station; but in consequence of the great 
disorderliness of the persons assembled on the platform, and by a 
sudden and violent rush of the crowd, the deceased was pushed on 
the line, and was killed by the engine of the ordinary train as it ap- 
proached. At the trial the jury, inéer alia, found that the deceased 
was not entitled to proceed by the ordinary train; that the accident 
was occasioned by the rush of the crowd ; that the company had not 
taken due and reasonable precautions to prevent injuries from the 
crowding on the platform; and that, by using due and reasonable 
precautions, it might have prevented the rush.of the crowd. It was 
held that even assuming the deceased to have been lawfully on 
the platform, the defendant was not liable for the accident which 
occasioned his death? But it is held in this country that a railway 
company is bound to exercise due care in protecting its passengers 
while they are watting for its trains, and it is liable for the conse- 
quences of a neglect to properly direct them respecting the mode of 
entering its cars. 

In an action against a railway company, it was proved that the 
plaintiff was bitten by a stray dog at a railway station belonging to 
the defendants, while waiting for a train. It was also proved that at 
9 p.m. the dog flew at and tore the dress of another female on the 
platform ; that at 10.30 he attacked a cat in the signal-box near the 
station, when the porter there kicked him out, and saw no more of 
him, and that he made bis appearance again at 10.40 on the plat- 
form, where he bit the plaintiff. In this case it was held that there 
was no evidence to warrant a jury in finding that the company had 
been guilty of any negligence in keeping the station reasonably safe 


1 Henry v. St. Louis, Kansas City, &c. § Allender. Chicago, Rock Island, &c. 
R. R. Co., 76 Mo. 288. R. R. Co., 41 Iowa, 276; Bennett v. R. BR. 
2 Cannon v. Midland Great Western Co., 102 U. 8. 677. 
Ry. Co., L. R. 6 Ir. 199. 
VOL. 11. — 80 
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for passengers.’ If the train overshoots or stops short of the platform 
at an unusual place, it is held that the company is bound to assist the 
passengers to alight, and in any event, in such a case it would be its 
duty to either back the train to the station or notify the passengers 
where and how to alight, and warn them of any dangers incident to 


1 Smith o. Great Western Ry. Co., 2 
L. R. C. P. 4. See also Hammack v. 
White, 11 C. B. x. 8. 588; Byrne v. Boadle, 
2H. & C. 722; Scott v. London Dock Co., 
8 H. & C. 596; 34 L. J. Exch. 220. See 
also Daniel v. Metropolitan Ry. Co., 6 
L. R. H. of L. 45. In this case the 
plaintiff, while travelling by the defend- 
ant railway, was injured by the fall of 
an iron girder which was being placed 
over part of the ruilway with the knowl- 
edge of the defendants, and in the con- 
struction of works which were to be partly 
executed to their satisfaction, but were 
not under the control of the defend- 
ant company. It was proved that the 
work was extremely dangerous, although 
this was the first occasion upon which a 
girder had fallen. It also appeared that 
when work of such a uature was being 
carried on over a railway, the company 
had posted a signalman either to warn the 
work-people of the approach of a train, 
and to stup them if they were under the 
control of the railway company, or to warn 
the driver of the train so as to stop the 
train before incurring any danger, and that 
upon this occasion this prevaution had not 
been adopted. By consent, a verdict had 
been entered for the plaintiff, with leave 
reserved to defendants to set it aside, on 
the ground that there was not sufficient 
evidence of the defendants’ negligence, the 
court to be at liberty to draw inferences of 
fact, and to adjudge upon the evidence. 
The result of the decision in this case was 
to establish the principle that where the 
execution of work, which, if carefully and 
properly done, need not result in accident 
to passers-by, is instrusted to skilled and 
proper workmen, there is no obligation on 
a railway company, whose line adjoins the 
work, to take special precautions to avert 
from their passengers a danger which can 
only be apprehended on the supposition 
that the workmen engaged will do their 
work negligently, —at all eventa, if the 
company have no control over the work- 


men, and are otherwise not responsible 
for their acts; and Lord Westsury held 
that it would not affect the doctrine if 
those proper and skilled workmen were 
employed directly by the company. Foy 
». London, Brighton, &. Ry. Co, 18 
C. B. N. 6. 225; affirmed, L. R. 4 Exch. 
117; 38 L. J. Exch. 67. See also Harrold 
v. Great Western Ry. Co., 14 L. T. Rep. 
440; Adams o. Lancashire & Yoikshire 
Ry. Co., 38 L. J.C. P. 277; Plant ». Mid- 
land Ry. Co., 21 L. T. Rep. 836. It isan 
invariable rule that railroad companies 
must provide reasonable accommodations 
for passengers at their stations, and the 
safety of passengers must be consulted in 
those respects as well as in respect to their 
cars aud machinery. McDonald ». Chi- 
cago, &c., R, R. Co., 26 Iowa, 124. And 
it has been held gross negligence to leavee 
dole in the depot floor, — Liscoinb v. New 
Jersey, &c. R. R. Co., 6 Lans. (N. Y.) 75, — 
or not to provide suitable lights to -enable 
a passenger to see to get on and off the 
the train. Patten v. Chicago, &. R. R. 
Co,, 32 Wis. 524. Upon the duty of a 
railway company in this respect, see Cas- 
well v. Boston, &. R. R. Co., 98 Mass. 
194; Memphis, &. R. R. Co. 2. Whitfield, 
44 Miss. 466; Stewart v. International 
R. R. Co., 53 Tex. 289. This liability is 
not strictly to passengers, but exists as 
well in favor of all persons who are law- 
fully at the station upon business. Thus 
in Tobin v. Portland, &c. R. R. Co. 59 
Me. 183, the defendant was held liable to 
a hackman for an injury received by him 
while carrying 1 passenger to the depot for 
transportation, by stepping into a cavity 
in the platform, and orcasioned solely by 
such unsafe condition of the platform. 
But where the company has provided safe 
platforms, etc., it is not liable for injuries 
resulting to a passenger by voluntarily 
alighting at some other point. Pennsyl- 
vania R. R. Co. v. Zebe, 83 Penn. St. 318; 
Forsyth v. Boston & Albany RB. RB. Co., 
103 Mass, 510. 
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alighting at that point ;! and if through no fault of the passenger, he 
is injured by alighting at that point, or in getting from there to the 


1 Memphis, &. R. RB. Co. vo. Whitfield, 

44 Miss. 466. .If the stations are called 
and the train stopped, a passenger has a 
right, in the absence of any warning to the 
contrary, to understand that he may safely 
alight; and if by reason of the train having 
stopped at a place other than the station, 
without fault on his part, he is injured, 
the company is liable. Thus, on the ap- 
to a station the porter called out 

the name of the station, and the train was 
brought to a standstill. Hearing catriage- 
doors opening and shutting, and seeing a 
person alight from the next carriage, the 
plaintiff, who was a season-ticket holder, 
and accustomed to stop there, stepped out 
of a carriage; but the carriage in which he 
was overshot the platform, and he fell on 
to the embankment and was hurt. It was 
night, and there was no light near the 
spot, and no caution was given, nor any- 
thing done to intimate that the stoppage 
was a temporary one only, or that the 
driver intended to back the train. It was 
held that there was evidence from which a 
jury might reasonably find negligence on 
the part of the company’s servants, and no 
evidence of contributory negligence on the 
part of the plaintiff. Weller v. London, 
Brighton, &. Ry. Co., L. R. 9 C. P, Cas, 
126. In Siner v. Gt. Western Ry. Co., 
L. R. 8 Exchq. 150, an excursion train in 
which the plaintiffs (husband and wife) 
were passengera to Rhye, arrived at Rhye 
station, and the train being a long one, the 
carriage in which they were overshot the 
platform. It was then daylight. The 
passengers were not warned to keep their 
seats, nor was any offer made to back the 
train to the platform, nor was it, in fact, 
ever so hecked, nor did it move until it 
started for Bangor. After waiting a short 
time, the husband, following the example 
of other passengers, alighted, without any 
request to the company’s servants to back 
the train, or any communication with 
them. The wife, standing on the iron 
step of the carriage, took both his hands 
and jumped down, and in so doing strained 
her knee. There was a foot-board between 
the iron step and the ground, which she 
did not use, but there was no evidence of 


any carelessness or awkwaidness in the 
manner of descent, except such as might 
be inferred from the above facts. In an 
action brought for this injury, it was held 
(per Martin, BraMWeELL, and Pigott, 
BB. ; Key, C. B., déssenticnte), that 
there was no evidence for the jury of negli- 
gence in the defendant; and that the acci- 
dent wus entirely the result of the plaintiffs’ 
own acts, So where that part of a railway 
train including the carriage in which the 
plaintiff rode overshot the platform in day- 
light, and a porter called out several times 
the name of the station, and let out some of 
the passengers, who were departing from 
the station, and a reasonable time for back- 
ing the train had elapsed, and there was, 
apparently, no intention to hack it, and 
there was at hand no servant of the com- 
pany whom the plaintiff could request to 
have the train backed ; and the plaintiff, 
though cautiously attempting to alight, 
fell, and was injured in the attempt, it 
was held that there was evidence of negli- 
gence on the part of the company, Nichols 
v. Great Southern, &. Ry. Co., 7 Ir. Rep. 
C. L. 40; Thotapson ». Belfast, Holyrood, 
&e. Ry. Co, 6 Ir. Rep. C. L. 517. In 
another case a train drew up at a small 
station with the engine and part of one 
of the carriages beyond the platform. A 
passenger in that carriage, having parcels 
in her hands, opened the door and waited 
on the iron step some time for assistance ; 
but, no one coming to assist, she, fearing 
that the train would move on, tried to 
alight by getting on the foot-board, and in 
so doing fell and injured herself, for which 
injury she brought an action against the 
company. It was held, affirming the deci- 
sion of the Court of Queen’s Bench, thut, 
under the circumstances, there was evi- 
dence of negligence which should have 
been left to the jury. Robson v. North 
Eastern Ry. Co., L. R. 2Q. B, D. 85. In 
Rose v. North Eastern Ry. Co., L. R. 2 
Exchq. Div. 248, a train drew up at a 
station with two of the carriages beyond 
the platform. The employés of the com- 
pany called out to the passengers to keep 
their seate, but were not heard by the 
plaintiff aud other passengers in one of 
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! . 
atation or highway, the company is liable therefor. But in an English 
case an action was brought by a widow to recover compensation for 


these carriages, After waiting some little 
time, and the train not having put back, 
the plaintiff got ont, and in so doing fell 
and was injured; for which injury she 
lrought an action against the company. 
It was held, reversing the decision of the 
Exchequer Division, that there was evi- 
dence of negligence on the part of defend- 
ant to go to the jury. Where a proper 
landing-place is provided, and the passen- 
ger knows or has the means of ascertaining 
its locality, he should make his exit at the 
place so provided; and if, in attempting to 
alight elsewhere, he unnecessarily and 
negligently exposes himeelf to danger, and 
is thereby injured, his injury is the result 
of his own act, and he cannot recover 
therefor against the railway company. 
Chicago, Rock Island, &c. R. R. Co, v. 
Dingman, 1 Brad. (Ill.) 162. On the ar- 
rival of a train at the railway terminus, 
there not being room for all the carriages 
to be drawn up to the platform, some of 
the passengers were required to alight upon 
the line beyond it, the depth from the car- 
riage to the ground being about three feet. 
In so alighting, a lady, instead of availing 
herself of the two steps, with the assistance 
of a gentleman, jumped from the Jirst step 
to the ground and sustained a spinal injury 
from the concussion. The jury having 
found that the company was guilty of 
negligence in not providing reasonable 
means for alighting, and that the lady had 
not by any misconduct on her part con- 
tributed to the injury, and having awarded 
her 500/., the court held that there was 
evidence to warrant their finding, and de- 
clined to interfere with the amount of 
damages. Foy v. London, &c. Ry. Co., 18 
C. B. y. 8, 225. Acomplaint for personal 
injury to a passenger, which does not allege 
generally that he was without fault, and 
alleges the facts to be that at the station 
the train slackened speed so that the plain- 
tiff could have alighted without danger, if 
there had been a platform; thet it was 
dark, windy, and raining, and the plaintiff 
had never been at the station; that the 


conductor informed him of arriva] at the 
place and directed him to alight, and re- 
lying entirely on his order, he stepped 
off as directed, and by reason of there 
being no platform, as he supposed there 
was, he fell under the cars and was in- 
jured, is bad on demurrer, because it 
does not show that plaintiff was free from 
contributory negligence. Cincinnati, &. 
R. R. Co. v. Peters, 80 Ind. 168. Where 
a train has stopped, and a passenger, on 
stepping from the lowest step of the plat- 
form of the cars to the ground, fractures 
her knee-cap, without any apparent ex- 
ternal canse, no presumption of negligence 
israised. Delaware, Lackawanna, & West- 
ern R. R. Co. v. Napheys, 90 Penn. St. 
135. A passenger's negligence in going to 
the platform of a car while it is still mov- 
ing does not affect his right to recover for 
an injury suffered in properly alighting 
after the train has stopped. Wood. Lake 
Shore, &c. R. R. Co., 49 Mich. 370. A 
passenger, after the name of the station 
was called, went to the platform while the 
train was slackening up, and asked the 
conductor if it would stop there for water. 
The conductor said it would. The passen- 
ger then got upon the lower step of the 
platform, and when the train stopped at 
the usual landing-place tried to step off. 
But immediately, and without any notice 
or signal, the train started with a jerk, 
and drew up at the water-tank, a few feet 
farther on, throwing the passenger to the 
ground and severely injuring him. It 
was held that be had a right of action 
against the company. Wood ». Lake 
Shore, &. R. R. Co., 49 Mich. 870; 
Sauter v. N. Y. Central & Hudson River 
R. R. Co., 66 N. Y. 50. A passenger 
on a train thet approached a station and 
was still moving slowly, stood on the 
lower step of a car, in the act of stepping 
to the platform of the station, when, in 
consequence of the car being moved for- 
ward with a jerk, he was thrown upon the 
platform and injured. It was held that he 
was guilty of contributory negligence in 


2 Bridges 0, North London Ry. Co., L. RB. 5 C. P. 459, 
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the death of her husband through the defendants’ negligence. The 
facts of the case were, that a train of the defendants drew up at the 


attempting to alight from the train while 
it was in motion. Secor v. Toledo, &. 
R. R. Co., 10 Fed. Rep. 15; Illinois Cen- 
tral R. R. Co. ». Green, 81 Ill. 19. Where 
& train was stopped at a station, but some- 
whataway from its usual place of stopping, 
and where there was not good ground for 
getting off, and a passenger, thinking the 
train would be moved up to the usual 
place, failed to get off, as he had intended, 
and efter the train had left the station and 
was fairly on its way to its next stopping- 
place, the passenger himeelf seized the bell- 
rope, rang the engine bell, and took his 
position on the lower step of the platform 
to get off, and the engineer having an- 
swered the bell, as the cars were coming to 
a stop, but before they were stopped, the 
passenger, deeming the motion slow enough 
for safety, undertook to step off, but just 
as he was stepping, he was by a sudden 
jerk of the cars thrown down, and his arm 
crushed by one of the wheels of the car 
passing over it,—it was held that the 
conduct of the passenger in ringing the 
bell, taking his position on the step, and 
undertaking to step off while the cara were 
still in motion, was a want of ordinary 
care, and showed grous negligence on hia 
part. Blodgett v. Bartlett, 560 Ga. 353. 
In Lewis v7. London, &. Ry. Co, L. 
R. 9 Q. B. 66, the plaintiff was a pas- 
senger on the defendant's railway from 
A. to B.; while the train was passing 
through B. station the company’s employés 
called out the name of the station, and 
shortly afterwards the train stopped. The 
carriage in which the plaintiff travelled 
stopped a little way beyond the platform, 
and several carriages and the engine, which 
were in front of that carriage, stopped at 
some distance from the platform. The 
plaintiff, who was well acquainted with 
the station, in alighting from the carriage 
was thrown down and injured in conse- 
quence of the train being backed into the 
station for the purpose of bringing the car- 
riages along-side the platform. A very 
short interval elapsed between the time 
that the train stoped and the time it was 
backed into the station. It was held that 
there was no evidence of negligence on the 


part of the company to render it liable ta 
an action. In Bridges v. North London 
Ry. Co., L. R. 7 Eng. & Irish App. Cus. 
213, B. was in the last carriage of a railway 
train. Before reaching the station at 
which he was to alight, the train had to 
pass through a tunnel. In that tuuunel 
there was, first, a heap of hard rubbish 
lying by the side of the rails, irregular in 
form and height, then a short piece of slop- 
ing ground, then a piece of flat plat.orm, 
like the main platform, but narrower, and 
within the tunnel. Beyond these was the 
main platform itself; the train only par- 
tially went up to the main platform, leaving 
the last two carriages within the tunnel, 
which had no light within it, and on the 
occasion in question was filled with steam. 
The last carriage but one came vpposite the 
batrow platform ; the last carriage was op- 
posite the hard rubbish, A passenger in 
the last carriage but one (who was called 
as a witness at the trial) heard the name 
of the station called out in the usual way, 
and got out upon the narrow platform, He 
then heard a groaning, and, proceeding 
farther back into the tunnel, found B. 
lying on the rubbish with his legs between 
the wheels of the last carriage, but neither 
of them had touched him. B.'s leg was 
broken, and he received other injuries, 
from the effects of all which he died. The 
witness heard the warning, ‘‘ Keep your 
seats,” and shortly afterwards the train 
moved on. On these facts the learned 
judge at the trial held that there was no 
evidence of negligence to go to the jury and 
he directed a nonsuit. Owing to a strong 
expression by the jurymen he took their 
finding (on the assumption that there 
ought to be a verdict for the plaintiff) as 
to the amount of damages. The nonsuit 
was then entered, with leave to move to 
enter the verdict for the damages assessed. 
It was held that the ruling at nist prius 
couldnot be sustained ; that the case ought 
not to have been withdrawn from the cot- 
sideration of the jury, for that the evidence 
furnished matter on which it was necessary 
to take the opinion of a jury. Any en- 
couragement given to a passenger to at- 
tempt to get off a train at a place of danger, 
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Highbury Station, —the last carriage, in which the deceased was sit- 
ting, being in a tunnel, which terminated at the station and not at 


and not a stopping-place except for water, 
resulting in injury to him, cannot be impu- 
ted to the railway company as in any way its 
act, and it is not responsible for the same. 
Illinois Central R. R. Co. v. Green, 81 IIL 
19. One who has a railroad ticket and is 
present to take the train at the ordinary 
point of departure is a passenger, though he 
has not entered the cars. In duties toward 
him directly involving his safety, the com- 
pany is bound to extraordinary diligence, 
and in those touching his convenience or ac- 
commodation, to ordinary diligence. Cen- 
tral R. R. & Banking Co. v. Perry, 58 Ga. 
461. The conductors of night trains, when 
stopping or starting, are bound to took out 
for the safety of passengers entering or lenv- 
ing the cars, but they are not required to be 
on the lookout for passenger's getting on from 
both sides of the train, and are not at fault 
for not discovering a passenger attempting 
to get on from the wroug side. Michigan 
Central R. R. Co. v. Coleman, 28 Mich. 
440. In all cases a railway company should 
have its stations announced in time to give 
passengers an opportunity to alight with- 
out danger to themselves. Dawson ». 
Louisville & Nashville R. R. Co., 11 Am. 
& Eng. R. R. Cas. 134 (Ky.). Ina New 
York case it appeared that the plaintiff, 
an infant twelve years of age, in the 
care of her parents, was a paying passen- 
ger upon defendant's cars. As the train 
approsched the station where she was to 
alight, the conductor called out the name 
of the station and the cars stopped. It 
was evening and dark. Plaintiff and her 
parents arose to leave, but before they 
got out of the car the train started and 
moved slowly by the station. They, know- 
ing the train was in motion, passed out on 
to the platform of the car, and while the 
train wes still moving, and after it had 
passed the platform of the station, plain- 
tiffs father took her under his arm, stepped 
from the car, fell, and she was injured. It 
was held that plaintiff, as matter of law, 
was chargeable with contributory negli- 
gence. Morrison wv: Erie R. R. Co., 56 
N. Y. 302; Ohio & Mississippi R. R. 
Co, v. Stratton, 78 Ill. 88. Where a jury 
found, from the evidence, that the act of a 


passenger in alighting from a train, at 
the time aud under the circumstances was 
slight negligence, and the negligence of 
the servants of the railroad company in 
starting its train, when compared with 
that of the passenger, was gross, and such 
finding is sustained by the appellate court, 
it is conclusive and cannot be re-examined. 
Chicago & Alton R. R. Co. v. Bonifield, 104 
Ti, 228. Ina New York case the plain- 
tiff’s intestate was a passenger on a western 
bound train for Otisville, of which place 
he was a resident; passengers arriving 
there from the east are compelled to alight 
upon a platform between the tracks and 
cross the eastern track, in order to reach 
the station. Pleintiff’s intestate stepped 
from the smoking-car, at the end nearest 
the locomotive, upon the platform, and 
from thence upon the eastern track, when 
he was struck and killed by a train of coal- 
ears going east, the engine of which had 
been switched off. There was no brakenan 
on the forward end of the coal-cara, nor 
was any signal given of their approach. 
The defendant claimed that the plaintiff's 
intestate was guilty of contributory negli- 
gence, as there was no evidence to show 
that he looked to the west before stepping 
on the track. It was held that the ques- 
tion of contributory negligence was, under 
the circumstances of the case, a question 
for the jury, and that it was error to direct 
& nonsuit. Green v. Erie R. R. Co., 11 
Hun (N. Y.), 338. In an action brought 
by « passenger for injuries resulting from 
the negligence of the company, the peti- 
tion alleged that it neglected to provide 
‘proper lights and accommodations for 
passengers at its freight-depot ;" that the 
plaintiff, being unable from the darkness 
of the night to see when he alighted from 
the car, fell, and injuries to his person were 
occasioned by the neglect. It was held on 
general demurrer that the petition was 
sufficient. Stewart v. International, &c. 
R. R. Co., 53 Tex. 289. It may be care- 
lessness, according to circumstances, in a 
railway company to notify passengers in the 
night-time that a station is at hand, and 
then stop the train short of such station. 
Cent. R. R. Co. of New Jersey v. Van Horn, 
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the platform. The name of the station was called out by a porter, 
and the deceased immediately got out and fell on the rails and 
was killed. The jury expressed a strong opinion that, the train hav- 
ing stopped and the name of the station having been called out, the 
passengers had a right to presume that they might get out. BLack- 
BURN, J., however, nonsuited the plaintiff, with leave to the plaintiff 
to enter a verdict for 1,2007. Upon motion, the Court of Queen’s 
Bench held that the calling out of the name of the station did not 
necessarily entitle the passengers to get out, and that under all the 


38 N. J. L. 188. The plaintiff was a 
traveller on the defendant's line by a train 
which arrived at the station for which the 
plaintiff was bound, at night. The part of 
the platform at that station at which pas- 
sengers could alight was of sufficient length 
for the whole train to have been drawn up 
along-side of it, but in addition to that 
part the platform extended some distance, 
gradually receding from the rails. When 
the train drew up, the body of it was along- 
side the platform, but the last carriage, in 
which plaintiff rode, was opposite the re- 
ceding part of the platform and about four 
feet from it. The night was very dark, 
aud the place where the last carriage 
stopped was not lighted, though the rest 
of the station was well lighted with gas. 
There was no express invitation given to 
the plaintiff by the company’s servants to 
rlight, but the train had been brought toa 
final standstill and did not move on again 
until it started on its onward journey. No 
warning was given to the plaintiff that the 
carriage was not close to the platform or 
that care would be necessary in alight- 
ing. The plaintiff opened the carriage- 
door, and stepping ont, fell into the space 
between the carriage and the platform, and 
sustained injuries, for which she brought 
an action against the company. It was 
held that there was evidence of negligence 
on the part of the defendant’s servants to 
go to the jury. Bringing a railroad car- 
riage to a standstill at a place at which it 
is unsafe for a passenger to alight, under 
circumstances which warrant the passenger 
in believing that it is intended he shall 
get out, and that he may do so with safety, 
withont any warning of his danger, amounta 
to negligence on the part of the company, 


for which, in the absence of contributory 
negligence on the part of the passenger, an 
action may be maintained. Cockle ». 
London & South Eastern Ry. Co., L. R. 7 
C. P. Cas. $21. In another case the plain- 
tiff was set down at T. after dark on the 
side of the line opposite to the station and 
place of egress. The train was detained 
inore than ten minutes at T., and from its 
length blocked up the ordinary crossing to 
the station, which is on the level. The 
ticket collector stood near the crossing 
with a light, telling the passengers, as 
they delivered their tickets, to ‘‘pass on.” 
The plaintiff passed down the train to crovs 
behind it, and from the want of light 
stumbled over some hampers put out of 
the train and was injured. The practice 
of passengers had been to cross behind the 
train, when long, without interference 
from the railway company. It was held 
that these facte disclosed evidence for the 
jury of negligence on the part of the com- 
pany. Nicholson v. Lancashire & York- 
shire Ry. Co., 8 H. & C. 534. An injury 
to which the intoxication of the passenger 
has contributed will not render the carrier 
liable. Weeks v. New Orleans & Carroll- 
ton R. R. Co., 82 La. An, 615, Where, 
after coming to a full stop, and while pas- 
sengers were alighting, the train wus 
suddenly moved without warning, it is 
immaterial whether the motion is back- 
ward orforward. Thata passenger, injured 
under such circumstances, was intoxicated, 
would not exonerate the company. Such 
intoxication would have consideration upon 
the question of contributory negligence. 
Milliman v. N. Y. Central & Hudson River 
R. R. Co., 4 Hun. (N. Y.), 409; 66 N. Y. 
642. 
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circumstances of the case, the deceased was not justified in doing so. 
The result of these cases, as bearing upon the question of the liability 
of railway companies for accidents occurring at stations in conse- 
quence of the drawing up of a train in such a way as to lead passen- 
gers to suppose that they are invited by the railway company’s 
servants to alight, seems to be this, that there must be sufficient evi- 
dence to induce a reasonable man to believe that the train is actually 
at the alighting platform, and that the passengers are invited to alight ; 
and at the same time there must be the exercise of such care upon the part 
of the passenger us will free him from the imputation of having con- 
tributed to the accident of which he complains? In one case, although 


1 See also Petty v. Great Western Ry. 
Co., 5 L. R. C. P. 461, ». Other cases 
have come before the court since this one 
in the Queen’s Bench. See also Siner v. 
Great Western Ry. Co., 4 L. R. Exch. 117. 

2 St. Louis, &. R. R. Co. v, Cantrell, 
$7 Ark. 519; 40 Am. Rep. 105; Com. »v. 
Boston & Maine R. R. Co., 12% Mass. 500; 
37 Am. Rep. 382; Crafter +. Metropolitan 
Ry. Co., L, R. 1 C. P. 800; 85 L. J. C. P. 
182. Sea also Blackman v. London, 
Brighton, &c. Ry. Co., 14 W. R. 769. See 
also Leishman v. London, Brighton, &c. 
Ry. Co., 22 L. T. x. 8. 712. In Praeger 
v. Bristol and Exeter Ry. Co., 28 L. T. 
N. 8. $66, it appeared that the plaintiff had 
been travelling as a second-class passen- 
ger from Clevedon to Bristol by the defen- 
dants’ line of railway, and occupied the 
last compartment of the hindmost carriage 
of the train, which consisted of an engine 
and tender and two composite carriages, 
The journey from Clevedon is performed 
on a branch line as far as Yatton, at 
which place there are separate platforms 
for the branch and main lines. The 
branch platform at Yatton is about 130 
feet long, and for about 100 feet of its 
length, from the inner, or Yatton end of 
it, runs quite straight or parallel with the 
branch-line rails, and for that distance the 
space between it and the carriages is about 
ten inches wide. The further or outer 
end of the platform is, for the purposes 
of the traffic, curved or bevelled off from 
the line of rails, so that at that part of it 
the space between it and the carriages is 
about eighteen inches wide. There is, 
however, attached to each carriage, imme- 


diately outside the door, an iron step, ten 
inches wide, so that the space between the 
platform and the carriages is thereby 
bridged over by the step, and reducel 
thereby to the width of eight inches. 
Upon the day in question it appeared that 
the train in which the plaintiff was trav- 
elling drew up at the branch platform, anid 
was stopped about twenty feet short of the 
extreme end of it, where stationary buffers, 
or ‘‘dead ends,” are fixed ; and the com- 
partment of the carriage in which the 
plaintiff was sitting was, when the train 
stopped, immediately opposite the curved 
or bevelled-off part of the platform de- 
scribed above. The name of the station 
was called out, and the door of the car- 
riage was opened, and several of the plain- 
tiff's fellow-passengers got out and alighted 
in safety on the platform. The plaintiff 
then proceeded to follow them, and stepped 
out of the carriage, as he had always te- 
fore been in the habit of doing, without 
using the iron step, expecting to step as 
usual upon the platform, instead of which 
he stepped into the eighteen-inch vacant 
space between the carriage and the plat- 
form, and falling through received the 
injury for which he sought compensation 
in the action alluded to. It was admitted 
that he had often travelled by the same line 
before, and knew the natnre of the plat- 
form, but he had never before travelled in 
the last compartment of the hindmost 
carriage, and was not aware that he had 
stopped opposite the curved part of the 
platform. There were paraffine-oil lamps 
on the platform, and one in the carriage 
itself, but it did not appear that the 
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the train had drawn up at the platform, the name of the station had 
not been called out, and some of the judges of the Court of Common 
Pleas held that without some such announcement a passenger was 
not justified in getting out of the carriage; and that, having got out 
at a place where the platform was some feet from the carriage, and 
having fallen and been injured, she had been guilty of contributory 
negligence, which relieved the railway company from the respon- 
sibility of the acts of its servant the engine-driver.! In another case, 


lights, whatever and wherever they were, 
were such as to enable a passenger clearly 
to distinguish the vacant space from the 
solid platform. Negligence was charged 
by the plaintiff and denied by the defend- 
ants, and the defendants charged the plain- 
tiff with contributory negligence. The 
jury found for the plaintiff for £1,600 

Upon a rule it was held by 
Ke ty, C. B., and Picott, B. (Martix, 
B,, dissentiente) that there was no evidence 
to go to the jury of negligence upon the 
part of the defendants. This decision was 
reversed in the Court of Exchequer Cham- 
bers, where it was held that there was evi- 
dence of the negligence of the defendants 
to go to the jury, inasmuch as there was 
a clear invitation to the plaintiff to alight 
and no warning given, although in conse- 
quence of the insufficiency of light the 
danger was not apparent. In Cornman >. 
Eastern Counties Ry. Co. 4 H. & N. 781, 
the defendants had on their platform 
standing against a pillar which passengers 
passed in going to and from the trains, a 
portable weighing-machine, which was 
used for weighing passengers’ Ingyage, and 
the foot of which projected about six 
inches above the level of the platform. It 
was unfenced, and had stood in the same 
position without any accident having oc- 
curred to persons passing it for about five 
years. The plaintiff, being at the station 
on Christmas Day inquiring for # parcel, 
was driven by the crowd against the ma- 
chine, caught his foot in it, and fell over 
it. It was held that there was no evidence 
of negligence to go to the jury, the ma- 
chine being in a situation in which it 
might have been seen, and the accident 
not being shown to be one which could 
have been reasonably anticipated. Bram- 
WELL, B., said: ‘“‘In such a case it is 
always @ question whether the mischief 


could have been reasonably foreseen, 
Nothing is eo easy as being wise after the 
event. Here the evidence was that the 
company might reasonably have antici- 
pated that no mischief could occur, since 
no mischief had resulted from keeping the 
machine in the position in which it stood 
for so long a period.” See also per ERLE, 
C. J., in Marfell v. South Wales Ry. Co., 
8 C. B. N. 8, 625, 534; Rigg v. Manches- 
ter &. Ry. Co, 14 W. R. 884. See 
also Martin v. Great Northern Ry. Co., 
16 C, B. 179; and Leishman v. London, 
Brighton, & South Coast Ry. Co., 19 W. 
R. 106. 

1 Cockle v. London & South Western 
Ry. Co., 5 L. R. C. P. 457; 89 L. J.C. P. 
226. In Forsyth v. Boston & Albany 
R.R. Co., 108 Mass. 510, a passenger 
alighted from the train, on a dark night, 
at a station of the defendant, on one of two 
platforms extending along each side of the 
track to a highway which, as the plaintiff 
knew, crossed the railroad, and having astep 
at the end next to the highway. Instead 
of keeping on the platform he voluntarily 
stepped from it to cross the track to the 
highway, and in doing so stepped into a 
cavity dug across the track for a cattle- 
guard, and was injured. The court held 
that the company was not liable, as he 
was not at the time in the exercise of due 
care, A passenger has no business to 
leave the platform and cross a railway 
track at a point where the company has 
made no provision for such a crossing. 
The very circumstance that the platform 
leads to a place of exit from the station, is 
notice to a passenger that the railway com- 
pany does not intend that he shall leave 
its premises at any other point; and if 
he fails to heed this warning, and is in- 
jured, he cannot visit the penalty upon the 


company. 
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however, where a long train of the defendant company was stopped 
at a platform, so that part of it was along-side the parapet of a 
bridge; and in the dark, the plaintiff, after the train had stepped 
and the defendants’ servauts had called out the name of the station, 
stepped upon the parapet, believing it was the platform, and fell over, 
— it was held by the same court that, in an action brought to recover 
damages for the injuries sustained by the fall, the judge was right 
in leaving it to the jury to determine whether the circuinstances 
amounted to an invitation to the plaintiff to alight; and further, 
that there was evidence of negligence on the defendants’ part to 
justify the verdict which the jury found for the plaintiff! 

The mere calling out of the name of the station would not of itself 
entitle a passenger to alight, if there were other circumstances which 
led him to believe that the carriage was not at the platform. Nor 
would the absence of all proof that the name of the station had been 
publicly announced free a railway company from liability for the 
consequences of an accident occurring through some defect in their 
platform arrangements, if there had been other indications of an 
invitation, upon the part of the defendants’ servants, to the passen- 
gers to leave the train. 

§ 315. Liability for Acts of Servants. — A person who employs 
servants, is bound by the acts of those servants in the line of their 
employment, whether they are tortious or otherwise, under the 
maxim gut facit per alium facit per se; and this rule of liability 
applies with increased force where, as in the case of railway com- 
panies, the operation of their road, and the discharge of all its sub- 
sidiary functions must be performed by employés. It is among the 
implied provisions of the contract between a passenger and a rail- 
way company that the latter has employed suitable servants to run 
its trains, and that passengers shall receive proper treatment from 
them ; and a violation of this implied duty or contract, is actionable 
in favor of the passenger injured by its breach, although the act of 
the servant was wilful and malicious, — as, fora malicious assault upon 
a passenger,? committed by any of the train-hands, whether within 

1 Whittaker v. Manchester, Sheffield, Rep. 89; Bryant v. Rich, 106 Maas. 108 ; 


& Lincolnshire Ry. Co., 22 L. T. n. 5. 545. 

2 Stewart v. Brooklyn, &. R.R. Co., 90 
N. Y. 388; 43 Am. Rep. 185; Wabash, 
&. R. R. Co. v. Rector, 104 Ill. 296; 
Chicago, &. R. R. Co, v. Flexman, 103 
Tll. 546; 42 Am, Rep. 83; Goddard »v, 
Grand Trunk R. R. Co., 57 Me. 202 ; 8 Am. 


8 Am. Rep. 311; Shirley v. Billings, 8 
Bush (Ky.), 147; Croaker v. Chicago, &c. 
R. R. Co., 36 Wis. 657 ; 17 Am. Rep. 504 ; 
New Orleans, &. R. R. Co. v. Burke, 58 
Miss. 200; Arasmith ». Temple, 11 IIL 
App. 89; Rounds v, Delaware, &. R. R. 
Co., 64 N. Y. 121. In Ramsden v. Boss 
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the line of his employment or not. The duty of the carrier towards 
a& passenger 8 contractual, and among other implied obligations is that 
of protecting a passenger from insults or assaults by other passengers, 
or by their own servants. In an Illinois case,) Crate, C. J., quite 
clearly and accurately states the obligation, and the rule of liability 
in such cases, thus: “The law required the appellant, as a common 
carrier, to use all reasonable exertion to protect its passengers from 
insult or injury from fellow-passengers who might be on the train; 
and if the agents of the appellant in charge of the train should fail 
to use reasonable diligence to protect its passengers from injuries 
from strangers while on board the train, the company would be 
liable. So, too, the contract which existed between the appellant as 
@ common carrier and the eppellee as a passenger was a guaranty on 
behalf of the carrier that the appellee should be protected against 
personal injury from the agents or servants of the appellant in 
charge of the train. The company placed these men in charge of 
the train. It alone had the power of removal, and justice demands 
that it should be held responsible for their wrongful acts towards 
passengers while in charge of the train. Any other rule might 
place the travelling public at the mercy of any reckless employé a 
railroad company might see fit to employ, and we are not inclined 
to establish a precedent which will impair the personal security of 
@ passenger.” 

In an Indiana case? the brakeman wilfully turned a jet of water 
upon the plaintiff, a passenger, for refusing to pay him for watering 
his hogs, and the court held that the company was liable. In a 
recent case in New York, the driver of a horse-car attacked and 
assaulted the plaintiff, who was a passenger upon the car, and 
cruelly beat him, because the passenger expostulated with the driver 


ton & Albany R. R. Co., 104 Mass. 117, sion. The court held that the company 


6 Am. Rep. 117, the plaintiff (a female) 
was 8 passenger upon the defendant's rail- 
road, and upon being called upon for her 
fare by the conductor, paid it to him. 
Soon after, the conductor called upon her 
again for her fare, and she declined to pay 
him. Thereupon the conductor used very 
abusive and insulting language to her, and 
demanded that she should give him her 
parasol to keep as security for her fare, 
which she refused to do ; and the conduc- 
tor thereupon took hold of her parasol 
and forcibly wrenched it from her posses- 


was liable for the assault. 

' Chicago, &. R. R. Co, », Flexman, 
103 Ill. 546; 42 Am. Rep. 33. In this 
case a brakeman upon a freight train as- 
saulted the plaintiff, who was a passenger, 
because he accused him of stealing his 
watch ; and the company was held liable 
for the assault. 

2 Terre Haute, &c. R. R. Co. v. Jack- 
son, 81 Ind. 19. 

8 Stewart v. Brooklyn, &. RB. B. Co., 
90 N. Y. 588. 
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for an assault made by him upon a third person outside the vehicle. 
The trial court dismissed the complaint, upon the ground that in 
making the assault, the servant was not acting within the scope of 
his employment ; but the Court of Appeals reversed this ruling, — 
Tracy, J.,saying: “ Had the person assaulted been one to whom the 
defendant owed no duty, the dismissal of the complaint would prob- 
ably have been correct; but the rule which applies in such a case has 
no application as between a common carrier and his passenger. In 
such a case a different rule prevails. By the defendant's contract 
with the plaintiff, it had undertaken to carry him safely, and to 
treat him respectfully ; aud while a common carrier does not under- 
take to insure against injury from every possible danger, 2 does 
undertake to protect the passenger against any injury arising from 
the negligence or wilful misconduct of tts servants rchile engaged in 
performing a duty which a carrier owes to the passenger.” In a for- 
mer work written by us,! we laid down the rule applicable in such 
cases as follows: “If a carrier of goods for hire should commit the 
carriage of them to a servant, and the servant should steal them, or 
wantonly destroy them, or through his negligence, injure, or suffer 
them to be injured, there is no question but that the master would 
be liable therefor ;? and it would bea singular rule, and an absurd one 
that did not hold the carriers of passengers, intrusted not only. with 
their comfort, but the safety of their persons, and their lives, during 
the journey, to as strict performance of this duty as of the other, and 
it will be seen by an examination of the better class of cases that 
they are so held. They are bound to look out for the comfort of 
their passengers, and, as far as possible, save them from annoyance.”® 
This rule has been held to extend to cover an implied stipulation 
that such carriers are bound to protect passengers against “obscene 
conduct, lascivious behavior, and every immodest and libidinous ap- 
proach ;” * and this has been held to amount to a contract duty. In 
the language of Story, J.,° “It is a stipulation, not for toleration, but 
for respectful treatment, for that decency of demeanor which consti- 
tutes the charm of social life, for that attention which mitigates evil 
without reluctance, and that promptitude which administers aid to 


1 Wood's Law of Master and Servant, 8 Day », Owen, 5 Mich. 520. 
648 ef seq. ‘ Nieto o. Clark, 1 Cliff. (U. 8. C. C.) 
2 Alden v. Pearson, 38 Gray (Mass.), 145. 
342; Klauber ». Am. Express Co., 21 ® Chamberlain »v. Chandler, 3 Maa, 
Wis. 21; Am. Express Co. v. Sands, 55 (U.S.C. C.) 242. 
Penn. St. 140. 
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distress.” In respect to females, it proceeds yet further; it includes 
an implied stipulation against general obscenity, that immodesty of 
approach that borders on lasciviousness, and that wanton disregard of 


the feelings which aggravates every evil.! 


1 The liability of a carrier of passen- 
gers for insults inflicted upon its passen- 
gers was considered in a Wisconsin case, 
Croaker ». The Chicago & N. W. R. R. 
Co., 36 Wis. 657 ; 17 Am. Rep. 504. In 
that case the plaintiff, a young lady, was 
& passenger upon the defendant's road, 
and for a portion of the way, was the only 
passenger in the car, and while so pursu- 
ing her journey the conductor of the 
train, without her consent, forcibly kissed 
her. In an action against the railroad 
company, to recover for the injury, a ver- 
dict for $1,000 was rendered in her favor, 
which was sustained upon appeal. In a 
Maine case, Goddard vo. Grand Trunk 
R. R. Co., 57 Me. 202, 2 Am. Rep. 39, 
the liability of 8 railway company for an 
assault committed by its servants upon 
a passenger was ably discussed. In that 
case it appeared that the plaintiff was a 
passenger in the defendant's train, and 
that, ou request, he surrendered his ticket 
to a brakeman employed on the train, who, 
in the absence of the conductor, was au- 
thorized to demand and receive it; that 
the brakeman afterward approached the 
plaintiff, and, in language coarse, profane 
and grossly insulting, denied that he had 
either surrendered or shown him his ticket ; 
that the brakeman called the plaintiff a 
liar, charged him with attempting to avoid 
the payment of his fare, and with having 
done the same thing before, and threat- 
ened to split his head open and spill his 
brains right there on the spot ; that the 
brakeman stepped forward and placed his 
foot upon the seat on which the plaintiff 
was sitting, and leaning over the plain- 
tiff, brought his fist close down to his face, 
and, shaking it violently, told him not to 
yip, if he did, he would spot him ; that 
he was a damned liar; that he never 
handed him his ticket ; that he did not 
believe he paid his fare either way ; that 
this assault was continued some fifteen or 
twenty minutes, and until the whistle 
sounded for the next station ; that there 
were severa] passengers present in the car, 


In commenting upon the 


some of whom were ladies, and that they 
were all strangers to the plaintiff; that 
the plaintiff was at the time in feeble 
health, and had been for some time under 
the care of a physician, and at the time 
of the assault was reclining languidly in 
his seat ; that he had neither said nor done 
anything to provoke the assault ; that, in 
fact, he had paid hie fare, had received 4 
ticket, and had surrendered it to this very 
brakeman who delivered it to the conduc- 
tor only a few minutes before, by whom it 
was afterward produced and identified ; 
that the defendants were immediately no- 
tified of the misconduct of the brakeman, 
but, instead of discharging him, retained 
him in his place ; that the brakeman was 
still in the defendants’ employ when the 
case was tried and was present in court 
during the trial, but was not called as a 
witnesa, and no attempt was made to jus- 
tify or excuse his conduct. Upon this 
evidence the defendants contended that 
they were not liable, because the brake- 
man’s assault upon tho plaintiff was wilful 
and malicious, and was not directly nor 
impliedly authorized by them ; that the 
master is not responsible as a trespasser, 
unless, by direct or implied authority to 
the servant, he consents to the unlawful act. 
“The fallacy of this argument, when ap- 
plied to the common carrier of passengers,” 
said Wauton, J., ‘‘consists in not dis- 
criminating between the obligation which 
he is under to his passenger, and the duty 
which he owesa stranger. It may be true 
that if the carrier's servant wilfolly and 
maliciously assaults a stranger, the master 
will not be liable; but the law is other- 
wise when he assaults one of his master's 
passengers. The carrier's obligation is to 
carry his passenger safely and properly, 
and to treat him respectfully, and if he 
intrusts the performance of this duty to 
his servants, the law holds him responsi- 
ble for the manner in which they execute 
the trust. The law seems to be now well 
settled that the carrier is obliged to pro- 
tect his passenger from violence and insult, 
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rights and duties of carriers of passengers, SHaw, C. J.’ said: “An 
owner of a steamboat or railroad is in a condition somewhat similar 
to that of an inn-keeper, whose premises are open to all guests, yet he 
is not only empowered, but he ts bound so to regulate his house, —as 
well with reyard to the peace and comfort of his guests, who there 
seek repose, as to the peace and quiet of the vicinity, — as to repress 
and prohibit all disorderly conduct therein ; aud, of course, he has 
a right, and is bound, to exclude from his premises all disorderly 
persons not cunfurming to the regulations necessary and proper to 


secure such quiet and good order.” ? 
From these brief extracts from the opinions of eminent jurists, as 


from whatever source arising. He is not 
regarded as an insurer of his passenger's 
safety against every possible source of 
danger ; hut he is bound to use all such 
reasonable precautions as human judgment 
and foresight are capable of to make his 
passenger's journey safe and comfortable. 
He must not only protect his passenger 
against the violence and insults of stran- 
gers and co-passengera, but, a@ fortiori, 
against the violence and insult of his own 
servants. If this duty to the passenger is 
not performed, if this protection is not 
furnished, but, on thecontrary, the passen- 
ger is assaulted and insulted, through the 
uegligence or the wilful misconduct of the 
carrier's servant, the carrier is necessarily 
responsible. And it seems to us it would 
be cause of profound regret if the law were 
otherwise. The carrier selects his own 
servants and can discharge them when he 
pleases, and it is but reasonable that he 
should be responsible for the manner in 
which they execute their trust. To their 
care and fidelity are intrusted the lives 
and limbs and comfort and convenience of 
the whole travelling public, and it is cer- 
tainly as important that these servants 
should be trustworthy as it is that they 
should be competent. It is not sufficient 
that they are capable of doing well, if in 
fact they choose to do ill; that they can 
be as polite asa Chesterfield, if, in their in- 
tercourse with the passengers, they choose 
to be coarse, brutal, and profane. The 
best security the traveller can have that 
these servants will be selected with care is 
to hold those by whom the selection is 
made, responsible for their conduct.” Still 


further on in the course of his opinion, he 
summarizes the rule of liability thus: 
‘*The law requires the common cartier of 
passengers to exercise the highest degree 
of care that human judgment and foresight 
are capable of, to make his pesseuger's 
journey safe. Whoever engages in the 
business impliedly promises that his pas- 
sengers shall have this degree of care. In 
other words, the carrier is conclusively 
presumed to contract to give the passenger 
this degree of care; we say conclusively 
presumed, for the law will not allow the 
carrier, by notice or special contract even, 
to deprive his passenger of this degree of 
care. If the passenger does not have such 
care, but on the contrary is unlawfully 
assaulted and insulted by one of the very 
persons to whom his conveyance is in- 
trusted, the carrier's implied promise is 
broken, and his legal duty is left unper- 
formed, and he is necessarily responsible to 
the passenger for the damages he therehy 
sustains. The passenger's remedy may be 
either in assumpsit or tort, at his election. 
In the one case he relies upon a breach of 
the carrier’s common-law duty in support 
of his action ; in the other upon a breach 
of his implied promise. The form of the 
action is important only upon the question 
of damages. In actions of assumpsit, the 
damages are generally limited to compen- 
sation. In actions of tort, the jury are 
allowed greater latitude, and, in proper 
canes, may give exemplary damages.” 

2 Com. v. Power, 7 Met. (Mass.) 601. 

® See also Markham o. Brown, 8 N. H. 
528, 
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well as from an examination of the cases referred to in the notes to 
this section, it will be seen that in all cases where the master owes 
a duty to third persons or the public, he cannot shirk or evade it by 
committing tts performance to another, but is bound absolutely to per- 
Jorm the duty, and ts liable for a failure so to do, in any respect 
whereby injury results to others, whether such fatlure results from the 
negligence or from the wilful, wanton, or criminal conduct of the agent 
to whom the duty is committed! This rule was well illustrated in 
the case referred to in the last note. In that case the plaintiff, with 
his wife, took passage on the defendants’ train, and, through the 
wilful conduct of their conductor and servant, the train was de- 
tained over night in an unhealthy locality, and the passengers were 
thereby exposed to great dangers and hardships. The plaintiff's 
wife, in consequence of such exposure and hardships, was taken ill 
during the night and suffered greatly. In an action to recover for 
the injury, the defendants were held liable, notwithstanding the 
injury arose from the wilful act of the conductor, the court very 
properly holding that the defendants were bound to discharge their 
contract with the plaintiff absolutely, and could not defend upon the 
ground that they had committed its performance to an agent, who 
had wantonly disregarded the duty. In reference to the application 
of this rule, so far as railroad companies and carriers of passengers 
are concerned, it may be said that they are not only bound to protect 
their passengers against injury and unlawful assault by third per 
sons riding upon the same conveyance, so far as due care can secure 
that result, but they are bound absolutely to see to it that no unlaw- 
ful assault or injury is inflicted upon them by their own servants. 
In the one case their liability depends upon the question of negli- 
gence, — whether they improperly adinitted the passenger inflicting 
the injury upon the train,?—wwhile in the other, the simple question is, 
whether the act was unlawful ; and the question of negligence ts not an 
element of liability® Ina Massachusetts case,* the plaintiff was a 
passenger upon the defendants’ steamboat from Boston to Gardiner, 
Maine, and while upon the trip he was unlawfully assaulted by the 
steward of the boat and some of the table waiters. In an action to 
recover for the injuries, the plaintiff had a verdict for $8,000, which 

1 Weed v. Panama R. R. Co., 17 N.Y. ® Goddard v. Grand Trunk R. R. Co., 
362. ante ; Sherley v. Billings, ante ; Bryant v. 

3 Pittsburgh, &. R. RB. Co. v. Hinds, 58 Rich, ante. 


Penn. St, 512; Stephen ». Smith, 29 Vt. * Bryant v. Rich, 106 Mass. 180; 8 
160. Am. Rep. 311. 
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was upheld on appeal, —CHapMaN, J., remarking: “As a general 
rule, the master is liable for what his servant does in the course of 
his employment ; but, in regard to matters wholly disconnected from 
the service to be rendered, the master is under no responsibility for 
what the servant does or neglects to do. The reason is that, in 
respect to such matters, he is not a servant If, therefore, any of 
the officers or men, connected with the running of the defendants’ 
boat, had met the plaintiff in the street or elsewhere, in a position 
wholly disconnected with their duties to the defendants, and com- 
mitted an assault and battery upon him, it is clear that the defend- 
ants would not have been liable. 

“There are two views which may be taken in the present case. 
One is the view which was taken by the court in a leading case de- 
cided in the Supreme Court of the United States? The plaintiff in 
that action was riding gratuitously, and the court held that the com- 
pany were liable to him, not on the ground of a contract between 
the parties, but because he was injured by their carelessness when 
he was where he had a lawful right to be. But as the plaintiff in 
this case was a passenger for hire, we think it better to consider 
what the contract was between them. This has been discussed in 
the following cases® ... These cases were cited by CLirrorp, J.,f 
and the terms of the contract for carriage by water are well stated by 
him in conformity with the authorities as follows: ‘Passengers do 
not contract merely for ship-room and transportation from one place 
to another, but they also contract for good treatment, and against 
personal rudeness and every wanton interference with their persons, 
either by the carrier or his agents employed in the management of 
the ship or other conveyance. In respect to such treatment of pas- 
sengers, not merely the officers but the crew are the agents of the 
carriers.’ In a case in the United States Circuit Court,5 Srory, J., 
says: ‘Kindness and decency of demeanor is a duty not limited to 
the officers, but extends to the crew.’ This interpretation of the 
contract of the carrier is not unreasonable. It is not more exten- 


1 Aldrich v. Boston & Worcester R. R. Penn. St. 512 ; Simmons v. New Bedford, 


Co., 100 Maas. 31. Vineyard, & Nantucket Steamboat Co. 
? Philadelphia & Reading R,R. Co. v. 97 Mase. 361, and 100 id. 84; Milwaukee 
Derby, 14 How. 468. & Mississippi R. R. Co, v. Finney, 10 


- i Chamberlain », Chandler, 8 Mas. (U. Wis. 388. 

» C. C.) 242 ; Nieto o Clark, 1 Cliff. (U, * Pendleton ». Kinsley, $ Cli 

8. 0.C.)145 ; Baltimore & Ohio. B. Co. C. C.) 124 2 a caheoaaeae 
v. Blocher, 27 Md. 277 ; Pittsburgh, Fort ® Chamberlain © Chandler, 8 Mas. 
Wayne, & Chicago B. R, Co. . Hinde, 63 (U. 8. C. C.) 249, ; 
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sive than the necessities of passengers require; nor is it difficult to 
perform. The instances in which it is violated by servants, even 
of the lowest grade, on board a ship or engaged in the management 
of a railroad train are rare, and the carrier rather than the passen- 
ger ought to take the risk of such exceptional cases, the passenger 
being necessarily placed so much within the power of the servants. 
In this case! the servants who committed the wrong, being the 
steward and table waiters, were those who were engaged in pro- 
viding meals, waiting on the tables, and collecting the pay for 
meals. They were treating the plaintiff’s relative with gross rude- 
ness in connection with this business, and the plaintiff interfered 
only by a remark that was proper, whereupon the assault was 
committed. It was not as if a quarrel had occurred on shore and 
disconnected with the duties of persons on shipboard. Jt violated 
the contract of the defendants as to how the plaintiff should be treated 
by their servants who were employed on board the ship, and during the 
passage. For @ violation of such a contract, either by force or negli- 
gence, the plaintiff may bring an action of tort or an action of con- 
tract.” In this class of cases the question of the servant's authority 
is not involved. Indeed, it is presumed that the acts were not 
authorized, unless the company, by retaining the servant in its 
employment after it has knowledge of his act, can impliedly be 
regarded as ratifying his act.2 The action is predicated upon the 
breach of an absolute duty to protect the passenger from insult or 
danger so far as possible, and the breach consists in its not having 
done so. The fact that it employs agents to discharge this duty, and 
has selected with due care, and instructed them properly, does not 
relieve it in any measure from liability. ts contract, so far as tts 
agents have the power to do so, must be performed at all hazards® 


1 Bryant 2. Rich, 106 Masa. 180. the case cited, Lord Kenyon said: ‘It 


2 Goddard v. Grand Trunk R. R. Co., 
ante, 

8 In Chicago, &. R. R. Co. v. Flex- 
man, 108 Ill. 646, 42 Am. Rep. 88, 
Craia, C. J., upon this question ssid: 
‘*But it is said that if the plaintiff was in- 
jured by a servant of the appellant, it was 
an act outside of the employment of the 
servant who committed the act, and not 
in furtherance of his employment by the 
master. This position is predicated upon 
McManus v. Crickett, 1 East, 106, and 
other cases which have followed it. In 

VOL, Tt. — 8] 


is laid down by Hout, C. J., as a general 
proposition, ‘‘ that no master is chargeable 
with the acts of his servant but when he 
acts in the execution of the authority given 
him.” Now when a servant quits sight of 
the object for which he is employed, and 
without having in view his master’s or- 
ders, pursues that which his own malice 
suggests, he no longer acts in pursuance of 
the authority given him ; and according to 
the doctrine of Lord Hott, his master will 
not be answerable for such act.’ The 
doctrine announced is no doubt correct 
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Sec. 316. Rule as to Assaults, etc., upon Trespassers, eto. — While, 
in the case of passengers, because of the contractual duty existing 
upon the part of the company, the question as to whether the ser- 
vant committing the injury had authority, express or implied, to do 
so, or, in other words, whether it was an act done within the line of 
his duty, is not material, yet, when the question arises between a 
trespasser, or one to whom this duty is not owed, and the company, 
a different question is presented, and the company can only be made 
liable when authority, express or implied, to do the act is shown. 
Thus, the conductor of a train, being in charge of, and having full 


when applied to a proper case. If, for ex- 
ample, a conductor or brakeman in the 
employ of a railroad company should wil- 
fully or maliciously assault a stranger, — a 
person to whom the railroad company 
owed no obligation whatever, — the master 
in such a case would not be liable for the 
act of the servant; but when the same 
doctrine is invoked to control a case where 
an assault has been made by the ser- 
vant of the company upon a passenger on 
one of its trains, a different question is 
presented, — one which rests entirely upon 
a different principle. What are the obli- 
gations and duties of a common carrier 
towards its passengers? In Keokuk Nor- 
thern Line Packet Co. v. True, 88 III. 
608, it was held that a steamboat company, 
as a carrier of passengers for hire, is, 
through its officers and servants, bound to 
the utmost practicable care and diligence 
to carry its passengers safely to their place 
of destination, and to nse all reasonably 
practicable care and diligence to maintain 
among the crew of the boat, including 
deck-hands and roustabouts, such a degree 
of order and discipline as may be requisite 
for the safety of ita passengers. The same 
rule that governs a steamboat company 
must also be applied to a railroad com- 
pany, as the duties and oblizations resting 
upon the two are the sam», or any other 
company which carries passengers for hire, 
In Goddard v. Grand Trunk R. R. Co., 
57 Me, 202, in discussing this question, 
the court say : ‘The carrier's obligation 
is to carry his passenger safely and prop- 
erly, and to treat him respectfully ; and 
if he intrusts the performance of this duty 
to his servants, the law holds him respon- 


sible for the manner in which they exe- 
cute the trust. ... He must not only 
protect his passengers against the violence 
and insults of strangers and co-paasengers, 
but a fortiori against the violence and in- 
sults of his own servants. If this duty to 
the passenger is not performed, if this 
protection is not furnished, but on the 
contrary the passenger is assaulted and in- 
sulted through the negligence of the car- 
rier’s servant, the carrier is necessarily 
responsible. In Bryant v. Rich, 106 
Mass, 180, where the plaintiff, a passenger 
on a steamboat, was assaulted and injured 
by the steward and some of the table 
waiters, the defendant, as a common car~ 
rier, was held liable for the injury. In 
Croaker v. Chicago, &. R. R. Co., 36 
Wis. 657, where the conductor of a rail- 
road train kissed a female passenger 
against her will, the conrt, in an elaborate 
opinion, held the railroad company liable 
for compensatory damages. It is there 
said : ‘ We cannot think there is a quea- 
tion of the respondent's right to recover 
against the appellant for a tort which was 
a breach of the contract of carriage.’ In 
Shirley e. Billings, 8 Bush (Ky.), 147, 
where a passenger on defendant's boat was 
assaulted end injured by an officer of the 
boat, the defendant was held liable. See 
also McKinley v. Chicago, &c. R. R. Co., 
44 Towa, 314; New Orleans, &c. R. R. Co. 
v. Burke, 52 Miss. 200. Many other au- 
thorities holding the same doctrine might 
be cited, but we do not regard it necessary. 
It is true there are authorities holding the 
opposite view, but we do not think they 
declare the reason or logic of the law, and 
We are not prepared to follow them.” 
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control over it, for the time, represents the company as to any mat- 
ter connected with its management and control, and for an act done 
by him in the line of his duty, as by the ejection of a trespasser from 
the train, etc., the company would unquestionably be liable; but for 
the act of a brakeman of the train, who, without the direction of the 
conductor, should remove a trespasser from the train, the company 
would not be liable, unless express authority to do an act to which 
the act complained of is incident is shown; because the act is not 
one which comes within the scope or line of his duty.!_ Thus, in an 
Iowa case,? a brakeman, without the direction of the conductor, 
removed a trespasser from a freight train, and in an action for in- 
juries received by him in being so removed with undue force, it was 


held that the company was not 
wholly outside the scope of the 


1 Marion v. Chicago, &&. R. R. Co., 
59 lowa, 528; Peck v. New York Central 
R. R. Co., 70 N. Y. &87 ; Rounds v. Dela- 
ware, &. R. R. Co., 64 N. Y. 129 ; Walker 
e. So, Eastern Ry. Co., 28 L. Times Rep. 
14. 

2 Marion v. Chicago, &c. R.R. Co., 59 
Towa, 528. 

$ The court said: ‘‘ The rule is famil- 
iar, that an employer is liable for the torts 
of an employé only where they are com- 
mitted in the course of his employment. 
The difficulty has been to determine what 
acts should be deemed within the course 
of his employment. If in this case the 
conductor had forced the plaintiff from the 
train while in motion, and while crossing 
a bridge, the act very clearly would under 
the evidence be deemed to be in the course 
of his employment; and that too even if it 
were shown that he had been expressly 
instructed to eject no person from the 
train while in motion, and especially when 
crossing & place as dangerous as a bridge. 
In one sense the specific act would not be 
in the course of his employment, but his 
general employment to remove trespassers 
from the train would be safficient to ren- 
der the company liable. But it appears to 
us that the act of an employé of a railroad 
eompany, in removing a trespasser from a 
train, cannot be considered the act of the 
company, unless he was employed gener- 
ally to remove trespassers, or spevifically 
to remove the particular trespasser. The 


liable, because the act was one 
brakeman’s duties.? In a New 


court below appears to have thought other- 
wise. The instruction given proceeds 
upon the theory that where a person is 
employed to do one thing, and he volun- 
teers to do another, his act shall neverthe- 
less be deemed to he within the scope of 
his employment, tf his purpose was to 
serve hisemployer. But in our opinion the 
purpose of the employé is not, in a case 
like the one at bar, material, The court, 
we think, was misled by a distinction 
which has been drawn by courts in a dif- 
ferent class of cases. Where the question 
is as to whether the employer is liable for 
a wilful injury done by an employé, it is 
sometimes important to inquire whether 
the employe’s purpose was to serve his 
employer by the wilful act. Illinois Cen- 
tral R. R. Co, v, Downey, 18 Ill. 259; 
Wright v. Wilcox, 19 Wend. (N. Y.) 348; 
Moore v, Sanborn, 2 Mich. 619; Croft o. 
Alison, 4 B. & Ald. 690 ; Johnson v. Bar- 
ber, 10 Ill. 425; Foster v. Easex Bank, 17 
Mass. 479, 9 Am. Dec. 168. The rule is 
that an employer is not liable for a wilful 
injury done by an employé, though done 
while in the course of his employment, un- 
less the employé’s purpose was to serve his 
employer by the wilful act. Where the em- 
ployé ia not acting within the course of 
his employment, the employer is not lia- 
ble, even for the employé’s negligence, and 
the mere purpose of the employé to serve 
his employer has no tendency to bring the 
act within the course of his employment. 
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Jersey case! the master of a ferry-boat left the owner’s wharf without 
the direction of the owners’ agent, — who alone possessed authority 


Where a female servant, having authority 
to light fires in a house, but not to clean 
the chimneys, lighted a fire for the sole 
purpose of cleaning a chimney, it was held 
that her employer was not liable for an 
injury caused by her negligence in light- 
ing the fire. Mackenzie v. McLeod, 10 
Bing. 385. See alao Towando Coal Co. »v. 
Heenan, 86 Penn. St. 418. In our opin- 
ion the court erred in the instruction 
given, and in refusing the instruction 
asked by the defendant.” See Nobles- 
ville, &c. Co, v. Gause, 76 Ind. 142, 40 
Am. Rep. 224; Quinn v. Power, 87 N. Y. 
535, 41 Am. Rep. 392, In Terre Haute 
& Indianapolis R. R. Co. v. Jackson, 81 
Ind. 19, the action was for injuries alleged 
to have been sustained by the appellee 
whilst a passenger upon a train of the ap- 
pellant. The particular injury charged 
was the throwing of a jet of water from a 
water-tank upon the appellee, it being 
alleged in one paragraph of the complaint 
that it was done wrongfully and purposely 
by the servants of the defendant in charge 
of the train, and in a second paragraph, 
that it was done carelessly and negligently. 
The court said: ‘‘The doctrine is now 
well settled, ‘that a corporation is liable 
for the wilful acts and torts of its agents 
committed within the general scope of 
their employment, as well as acts of negli- 
gence ; and that the corporation is thus 
bound, although the particular acts were 
not previously authorized, nor subse- 
quently ratified by the corporation.” Jef- 
fersonville R. R. Co. v. Rogers, 88 Ind. 
116 ; American Express Company v. Pat- 
terson, 73 id. 430, and cases cited. It is 
therefore immaterial whether the conduc- 
tor or brakeman had been required or au- 
thorized to wash out the cars of the com- 
pany for any purpose. The appellant had 
undertaken to carry the plaintiff, as a pas- 
senger, upon its train, and was bound to 
do it safely. For this purpose, the appel- 
lant was represented by its agents in 
charge of the train, and if they did any- 
thing inconsistent with the safe carriage 


and delivery of the plaintiff at his desti- 
nation, unharmed, the appellant, upon the 
plainest principles of law as well as good 
policy, is liable for the injury. The 
drenching of a passenger with water, 
either negligently or wilfully, is @ clear 
and direct breach of the duty to carry 
safely, and it is immaterial upon the 
question of the company’s liability, 
whether it resulted from the fault of the 
brakeman alone, or of the conductor, or 
of both of them. They were each agents 
of the company for the running of the train, 
and the company was therefore respon- 
sible for the acts of either, or both, in s0 
far as such acts affected the passenger. It 
follows that if the conductor was faultless 
in raising the valve and in throwing the 
water into the cabooses, —which could hard- 
ly be,. when he knew there was a 

there liable to be injured, — and the brake- 
man designedly procured the plaintiff to 
go to the door of the caboose in order that 
the water might strike him, the company 
is clearly Jiable for the injury ; that the 
evidence tends to show this state of facts 
is not disputed.” In Galveston, &c. RB. RB. 
Co. v. Donahoe, 56 Tex. 162, 8 railway 
conductor, to whom the plaintiff had given 
& $20 bill for his fare, went before a magis- 
trate at a station, charged him with pase- 
ing counterfeit money, and had him er- 
rested and ejected from the cars. The 
court said: ‘‘In the case before us it is 
distinctly alleged that the conductor was 
acting within the scope of his authority 
in making the affidavit, causing appellee 
to be arreated and wrongfully confined in 
prison ; and for that reason the corpora- 
tion was liable for the injuries resulting 
from each and all of these acts of the con- 
ductor. Asa matter of law, it cannot be 
said that it was within the scope of the 
power and duty of the conductor as agent 
of the corporation, to institute the prose- 
cution, and to cause appellee to be con- 
fined in the county jail. These are ques- 
tions of fact to be determined by the jury 
from the evidence. If, as a matter of fact, 


1 Aycriggs v. Hudson, &. R. R. Co., 80 N. J. L. 460. 
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to start the boat upon each trip,— and took in tow a burning barge. 
After towing the barge some distance, he was compelled to cut it 
loose, and it floated against the plaintiff’s yacht and injured it. It 
was held that the master of the boat was not, at the time the injury 
occurred, acting within the scope of his authority, and that the 
owners of the ferry-boat were not liable. So where a watchman 
who was employed to watch the defendant’s freight-house cut loose 
from the defendant’s wharf a boat which had taken fire, but which 
did not endanger the freight-house, and the boat drifted away and 
was burned, when it could have been saved if it had not been cut 


the conductor wrongfully expelled the 
appellee from the cars, or procured it to 
be done by others, or wrongfully prevented 
the appellee from going on to the point of 
destination, or procured it to be done by 
others, the company, as a matter of law, 
would be liable to appellee for the actual 
damages resulting therefrom. So also, if 
the corporation had expressly empowered 
or instructed the conductor to instigate 
legal proceedings against passengers, and 
cause them to be arrested and confined in 
prison upon auch charges, it would on- 
doubtedly be liable for the acts of the con- 
ductor coming within the scope of such 
suthority. And notwithstanding the gen- 
eral rule that the principal is not liable in 
exemplary damages for the unauthorized 
malicious acts of the agent, still, if the 
principal should ratify or accept such 
acts of the agent, it thereby becomes 
liable for the damages, as well exemplary 
as actaal, resulting from the act. As an 
illustration of this doctrine, if the prose- 
cution instigated against appellee by the 
conductor was malicious and unfounded, 
and instituted without the authority of 
the corporation, still, if it afterward took 
up and carried on that prosecution, this 
would constitute a ratification of the act 
of the agent. For upon sound, equi- 
table considerations, the corporation would 
not be allowed to accept the benefits re- 
sulting from the malicious acts of its 
agent withont being compelled to assume 
the burdens justly attaching to the acts. 
Under the isanes as presented by the re- 
spective pleadings of the parties, the tes- 
timony excluded by the court should have 
been admitted ; for it was asserted by the 
ajpellee that the acts of the conductor 


throughout came within the scope of his 
authority as agent of the company, while 
it is claimed by the appellant that the 
conductor was acting throughout beyond 
and outside of the limits of his agency. 
The issue thus made was one of fact, 
to be determined by the evidence, and 
that offered by appellant and excluded by 
the court was pertinent tothe issue. Be- 
sides, the court instructed the jury that if 
they believed from the evidence ‘that the 
agents or employés of the company, under 
the guise of acting in discharge of the du- 
ties of their station, did wantonly and 
maliciously, and without probable cause, 
expel the plaintiff from the cars after he 
had puid his fare in good an: lawful money, 
and had him arrested upon a criminal 
charge without probable cause, the com- 
pany would be liable to the plaintiff for 
such wanton and malicious action of its 
agents and employés, not only for the 
actual damages sustained by the plaintiff, 
but the jury are authorized to give such pu; 
nitory damages as the jury in their discre- 
tion may deem right.’ This charge is in 
direct conflict with doctrine announced in 
the case of Hays v. Houston, &. R. R., 
Co., 46 Tex. 280. It is there held that 
the principal, whether a natural or artift- 
cial person, is not liable in exemplary 
damages for the unauthorized malicious 
acts of the agent, unless such acts had 
been ratified or accepted by the principal. 
The error arising from the exclusion of 
the evidence offered by appellant was in- 
tensified by the error contained in thd 
charge.” Murdock ». Boston & Albany 
R. R. Co., 41 Am. Rep. 57, note; Chi- 
cago City R. R. Co. v. McMahon, anée, 
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loose, the company was held not to be liable, because the ac: was 
one which did not come within the scope of either the express or 
implied powers of the servant! These cases sufficiently illustrate 
the rule that the doctrine of respondeat superior does not apply 
simply from the circumstance that at the time when an injury is 
inflicted the person inflicting it was in the employment of another ; 
but that, in order to make the master liable, the act inflicting the 
injury must have been done in pursuance of an express or implied 
authority to do it. That is, i must be an act which is fairly tnct- 
dent to the employment ; in other words, an act which the master 
has set in motion. Thus, where a corn-factor employed a tipsy 
porter to carry something, which the porter put on a vehicle not 
used in the corn-factor's business, and left it standing in the high- 
way, and a person driving along the road with a chaise ran upon it 
and was injured, the corn-factor was held liable, upon the ground 
that by the employment of the tipsy porter to carry his merchandise 
upon the highway he had set the whole thing in motion? It is true, 
the corn-factor did not employ the porter to leave the vehicle and 
goods in the highway, but he did employ him to carry them, and 
whatever was done by him in the execution of that employment, 
and pertaining to it, he was responsible for. In another English 
case,* Lord BrRouGHAM said: “I am liable for what is done for me, 
and under my orders, by the man I employ, for I may turn him off 
from that employ when I please; and the reason that I am liable is 
this, that by employing him I set the whole thing in motion, and 
what he does, being done for my benefit, and under my direction, I 
am responsible for the consequences of doing it.” The fact that the 
act was done against the master’s orders does not affect his liability ; 
the master is bound to see that his orders are obeyed, and is liable 
if injury results to another from the acts of the servant in the line 
of his duty. 

Thus, in a leading case,‘ Grier, J., said: “Such a qualification of 
the maxim respondeat superior would, in a measure, nullify it A 
large proportion of the accidents on railroads are caused by the neg- 
ligence of the servants or agents of the company; nothing but the 
most stringent enforcement of discipline and the most exact and per- 
fect obedience to every rule and order emanating from a superior 


1 Thames Steambvat Co. v. Housatonic See also Anderson v. Brownell, 1 Shaw 
RB. R. Co., 24 Conn. 40. (Sc.), 474. 

4 Wanstall v. Pooley, 6 Cl. & F. 910. * Philadelphia, &c. R. R. Co. v. Derby, 

8 Duncan v, Fiudlater, 6 Cl. & F. 910. 14 How. (U. 3.) 468. 
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can insure safety to life or property... . If such disobedience 
could be set up by a railroad company as a defence when charged 
with negligence, the remedy of the injured party would, in most - 
cases, be illusive, discipline would be relaxed, and the danger to the 
life and limbs of a traveller greatly enhanced. Any relaxation of the 
stringent policy and principles of the law affecting such cases would 
be highly detrimental to the public safety.” 

In an English case,! the plaintiff having taken a return ticket from 
the London station of the defendant's railway, at the end of the re- 
turn journey gave up an old half-ticket, which he had put into his 
pocket by mistake, for the right one, whereupon the ticket collector 
took the plaintiff to the ticket-office, where he explained how the 
mistake had occurred ; he then went with the collector to the inspec- 
tor of police in the defendant’s station, and they all went together to 
the superintendent of the line, who, after hearing the matter, said : 
“I think you had better take him, but you had better first obtain the 
concurrence of the secretary.” The inspector then left, and on his 
return he directed a police constable to take the plaintiff to the pub- 
lic police-station, and charge him with having travelled on the de- 
fendant’s road without having paid his fare, with intent to avoid 
paying it. The plaintiff was taken to the station in obedience to 
these instructions, and before a magistrate, who, upon hearing the 
plaintiff's story proved true, dismissed the complaint. The police 
inspector and constable were both in the pay of the defendants. In 
an action against the defendants for false imprisonment, it was held 
that inasmuch as the statute imposes a penalty on any person 
travelling on a railway without having paid his fare, with intent to 
avoid the payment thereof, and empowers all officers and servants 
on behalf of the company to apprehend such person until he can 
conveniently be taken before a justice, it might reasonably be as- 
sumed that a railway company carrying passengers would, in the 
ordinary course of business, have'on the spot officers with authority 
to determine without delay whether the company’s servant should 
or should not on the company’s behalf apprehend a passenger accused 
of the offence; and that the fact that all subordinate servants of the 
company referred to the supermtendent of the line as the superior 
authority, was sufficient evidence that he was an officer having au- 
thority from the company to act for them in the matter; and the fact 
that the officer sent the plaintiff to the police-station without having 


1 Goff v, Great Northern Railway Co., 3 El. & El 672. 
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the concurrence of the secretary as directed by the superintendent, 
did not relieve the company from liability. 

In a Scotch case? a question as to the liability of the master arose 
in this form: The master sent his servant with a horse to sell at a fair. 
The horse was afflicted with the glanders, and the servant on his way 
to the fair put up the horse in the plaintiff’s stables, and as a conse- 
quence the disease was communicated to three mares of the plaintiff, 
and afterward by the mare toa cow and two queys. In an action for 
the damages, the Lord Ordinary held that the master would not be 
liable, unless, at the time he sent the servant with the horse, he knew 
that it had the disease; but upon appeal it was held that the master 
was liable, whether he knew that the horse was diseased or not, as 
the putting up of the horse was in the line of his servant's duty and 
in strict performance of it. And generally, where the injury results 
from the execution of the employment, the master is liable. Thus, 
a person who employs servants to blast in a quarry is liable for their 
negligence in the adoption of proper precautions to prevent injury to 
others from the blasts. A canal company which employs a draw- 
bridge tender is liable for injuries inflicted by him in improperly 
raising the bridge* So, when a master intrusted his cart to a ser- 
vant, he was held liable for his negligent or improper management 
of it.6 So, for injuries inflicted by the careless or reckless conduct 
of the driver of a stage-coach upon a passenger or others. So, where 
& person is einployed to cut trees, if he, through mistake, cuts trees 
upon the land of another, the master is liable therefor, even though 
he gave no authority to cut any trees except upon his own estate’ 
So a master was held liable for the acts of his servants employed to 
clear land for him, in setting fires to burn the brush, whereby the 
forests were injured ; and this even when the fires were built against 
his ordera® So, where a clerk of a distiller sold a cask of whiskey 
to a dealer who had no license, and, at his request sent it to him 
with a permit obtained in the name of another person, it was held 


1 Green v. London General Omnibus ® Brown v. McGregor, 17 F. C. (Sc.) 
Co., 7 C. B, (N. 8.) 290; Cosgrove v. Og-, 232. 
den, ante ; Garretzen v. Duenckel, 50 Mo, T Hilt v. Merricks, Hume (Sc.), $97; 


104. Smith 0, Webster, 28 Mich. 298 ; Luttrell 
* Baird v. Graham, 1 Stuart (Sc.), 578. . Hazen, 3 Sneed (Tenn.), 20. 
® Sword v. Cameron, 1 D. (Sc.) 489. * Keith v, Kier, 16 F. C. (Sc.) 679; 
‘ Hunter o, Glasgow, &. Canal Co., Simons v. Monier, 29 Barb. (N. Y.) 419; 
148 (8c.) 417, Lerandant v. Saisse, L. R. 1 C. P. 152 


§ Baird v. Hamilton, 4 8. (Sc.) 790; 
McLaren v Roe, 4 Murr. (Sc.) 381. 
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that the act being done in the line of his duty, and being within the 
scope of his employment, the master was liable for the statute pen- 
alty.! But the rule would have been otherwise if the act had been 
outside the scope of his employment? So, where a hostler at an inn 
neglivently omitted to put the bits in the mouth of a gnest’s horse, 
and in consequence the horse became unmanageable and damaged 
the plaintiff and his buggy, the master was held chargeable? So, 
where a servant, without the knowledge of his master, piled wood in 
the highway whereby the plaintiff in passing along the highway was 
injured, it was held that, although not directed or expressly author- 
ized by the master to put the wood there, yet, as the master bimself 
for many years had piled wood there, the servant must be regarded 
as impliedly authorized to do so.* And in this case, there can be no 
question but that the master would have been liable even though he 
had never piled wood there before, and had even expressly directed 
the servant not to pile wood there, if the act was bond fide done in 
pursuance of the master’s business and in furtherance of it. In- 
deed, where a servant, in the prosecution of his master’s business, 
deviates from his instructions as to the manner of doing it, or even 
acts directly contrary thereto, the master is still liable, if the act was 
bond fide done in furtherance of his business. Thus, in a New York 
case,5 an action was brought for injuries inflicted upon the plaintiff, 


1 Advocate-General », Granta, 15 D. 
(Sc.) 980. 

2 The Queen ». Gilroys, 4 Macph. (8c. ) 
656. 

8 Hall ». Warner, 60 Barb. (N. Y.) 
198. 

4 Harlow v. Humiston, 6 Cow. (N. Y.-) 
189. 

§ Coegrove v. Ogden, 49 N. Y. 255; 
10 Am. Rep. 361. In Phelan ». Stiles, 
43 Conn. 426, a servant employed by a 
flour-merchant to deliver his goods, hav- 
ing started out with a wagon-load for dif- 
ferent customers, left by the road-side 
geveral bags of bran, while he went upa 
side road to deliver « quantity of flour, in- 
tending to take the bran on his return; 
his object being to save an unnecessary 
transportation of the bran, and thus to 
finish the delivery sooner and get time to 
attend to some private business of his 
own. It was held that in leaving the bags 
by the road-side he was to be regarded as 
acting in the master's employment, and 


that the latter was liable for an injury 
caused by the fright of a horse in being 
driven by. Pank, C. J., said: ‘* The de- 
fendant claims that those acts were per- 
formed by him on his own account ; that 
he was desirous to take a train for Hart- 
ford later in the day on his own private 
business ; and that he left the bags by the 
road-side to enable him to make his deliv- 
ery more rapidly and return earlier, so 
that he could accomplish his purpose, 
But what business of his own was he then 
doing ? He was not then attending to 
private business in going to Hartford. 
That was to be undertaken later in the 
day. He left the bags to expedite the de- 
livery. Did it make the business his own 
because he dispatched it more speedily 
than it would naturally have been done ? 
He was sent by the defendant to deliver 
the flour and bran. Did he do anything 
else than deliver them? His whole object 
in leaving the bran by the side of the road 
was to gain time. Suppose he had driven 
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a boy about six years old, under the following circumstances : The 
defendants were proprietors of a lumber-yard in the city of New 


the horse with such speed as amounted to 
carelessness in order to gain time, and had 
injured a person by so doing, would he be 
transacting his own business while driving 
so rapidly, so that the defendant would 
not be liable? Suppose he had left the 
bran out of consideration for his horse, 
and the same result had followed, would 
the defendant be excused? He was under 
the necessity of taking the bran to Mr. 
King’s, or of leaving it by the side of the 
road until his return; suppose he had 
taken the latter course without any spe- 
cial object in view, would it make any dif- 
ference in the case? We think all that 
can be said of the matter is, that Babcock 
performed the defendant's business in de- 
livering the bran in a shorter time than 
he would have done had he not intended 
to go to Hartford later in the day ; and 
certainly the rapidity with which the 
business was transacted cannot operate to 
excuse the defendant.” In Howe v. New- 
march, 12 Allen (Mass.), 49, it waa held 
that the master is liable for the conse- 
quences of the servant's act even if it is 
one that is forbidden by law, provided it 
is done in the course of the employment, 
and without malice. The defendant was 
a baker, who employed a person to drive 
his wagon and deliver bread to his cus- 
tomers in Cambridge. The city ordi- 
nances forbade riding or driving upon any 
sidewalk. The plaintiff, while passing 
upon a sidewalk in the city, saw the de- 
fendant’s horse and wagon standing on the 
same sidewalk in front of a house near by 
and facing him. He walked on, and when 
about twelve feet from the horse, the de- 
fendant's driver came out from the house, 
threw a basket on the wagon, and jumped 
for the seat, when the horse started and 
struck and injured the plaintiff. The de- 
fendant was held liable. The master is 
not responsible as a trespasser unless by 
direct or implied authority to the servant 
he consents to the wrongful act. But if 
he gives an order toa servant which implies 
the use of force and violence to others, 
leaving to the discretion of the servant 
when the occasion arises to which the or- 


der applies, and the extent and kind of 
force to be used, he is liable, if the ser- 
vant in executing the order makes use of 
force in a manner or to a degree which is 
unjustifiable. In Nashville, &. R. R. 
Co. ». Starnes, 9 Heisk. (Tenn.) 52, 24 
Am. Rep. 296, the person in charge of an 
engine standing on the track of the de- 
fendant’s road near a crossing, wilfully 
and maliciously blew the whistle and 
made a great noise as the plaintiff was 
crossing the track, thereby frightening the 
plaintiff's horses and causing them to rnn 
away and injuring the plaintiff. The court 
held that the company was liable. See 
also Chicago, &c. R. R. Co. v. Dickson, 
68 Ill. 151; Croaker v. Chicago, &. 
R. R. Co., 86 Wis. 657; Redding ». 
South Carolina R. R. Co., 3 8 C. 1; 
Shea v. Sixth Ave. R. R. Co., 62 N. Y. 
180; Weeks v. N. Y., &. R._R. Co., 72 
N. Y. 60; Mott e, Consumers Ice Co., 73 
id. 548 ; Peck v. N. Y. Central R. R. Co., 
70 N. Y. 587; Day v. Brooklyn City 
R. R. Co., 12 Hun (N. Y.), 485 ; McKin- 
ley v. Chicago, &c. R. R. Co., 44 Iowa, 
314; 24 Am. Rep. 314; and, even though 
the master may not be liable in the first 
instance for the consequences of the ser- 
vant's wrongful acts, yet it seems that he 
may ratify them so as to become lisble 
therefor, by his retention of the servant 
after knowledge of such acts. Thus, in 
Bass v. Chicago, &. R. R, Co., 42 Wis. 
654, a passenger on a railroad entered 
without let or hindrance a car reserved for 
ladies and took a seat, there being no va- 
cant seats in the other cars except the 
smoking-car. A brakeman, afterward and 
without having requested the passenger 
to leave the car, ejected him while the 
train was in motion, using no more force 
than was necessary, The conductor was 
informed of the facts. The brakeman was 
retained in the service of the company, 
and was promoted after this action was 
commenced. It was held that notice to 
the conductor was notice to the company ; 
and that the retention and promotion of 
the brakeman was a ratification of his act, 
and that the company was therefore liable. 
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York, which was in charge of one Brown, as their agent and fore- 
man. He had entire charge of removing lumber and timber from 
the docks to the yard, and piling it up in the yard, and of selling 
and delivering it to customers. In the prosecution of this business, 
Brown caused a quantity of lumber to be piled upon or near the side- 
walk, nearly opposite the house where the plaintiff’s parents resided, 
about a block distant from the defendants’ yard. Brown testified that 
he piled it there because it was more convenient than to pile it in the 
yard; that he had no authority from the defendants to pile it there; 
but that one of the defendants told him not to doit. The plaintiff was 
about six years of age, and in the habit of going unattended into the 
street, which was a quiet one, where there was but little if any more 
danger to be apprehended than upon an ordinary country road. It 
was held that the defendants were responsible for this act of Brown. 
It was an act done by him in the prosecution of their business, and 
a departure by him from their instructions in the manner of doing it 
did not relieve them from responsibility therefor. If the act was 
one not fairly within the express or implied authority growing out 
of the master’s express orders or of the employment itself, then the 
master cannot be held chargeable,! because the act is, in that event, 
the act of the servant himself, and not that of the master. Thus, if 
a clerk in a store, employed to sell goods, suspecting that a person 
has committed a larceny of his employer's goods, causes his arrest, 
the master cannot be held chargeable for false imprisonment or for 


1 In McClenaghan oe. Brock, 5 Rich. 
L. (8. C.) 17, the plaintiffs slave was on 
board a steamboat as 2 passenger, and the 
second engineer of the boat, by negligently 
discharging a gun, wounded him while he 
was alongside upon n lighter. In an ac- 
tion against the captain for the injury it 
was held that he was not liable, because 
the discharge of the gun by the engineer 
was not an act done in the course of his 
employment or in discharge of any duty 
connected with the service. In McKenzie 
v. McLeod, 10 Bing. 885, the servant was 
employed to light fires in the house, and 
she lighted furze and straw with a view to 
clean a chimney that smoked, and in 
doing so the house caught fire and was 
destroyed. It was held that as the duty 
was simply to light fires in the house, the 
lighting of furze and etraw to clean the 
chimney was an act done outside the 


scope of her employment, and that the 
master was not liable therefor. In Sheri- 
dan v. Charlick, where a carman having 
finished the business of the day returned 
to his employer's shop with the horse 
and cart, and obtained the key of the 
stable, which was close at hand, but in- 
stead of going there at once and putting 
up the horse, as it was his duty to do, he 
without his master's knowledge or consent, 
drove a fellow-workman to Easton square, 
and on his way back ran over and injured 
the plaintiff and his wife, — it was held 
(all the judges concurring) that inasmuch 
as the carman was not at the time of the 
accident engaged in the business of his 
master, he was not responsible for the con- 
sequences of this unauthorized act. See 
also, to same effect, Mitchell v. Crass- 
weller, 16 Eng. Law & Eq. 448 ; Cox v. 
Keahey, 86 Ala. 840, 
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the assault, because the act was one which the clerk had no author- 
ity to do for the master Where a clerk in the service of a railway 
company, whose duty it was to issue tickets to passengers and receive 
the money for them, and keep it in a till under his charge, suspect- 
ing that a person had attempted to rob the till, after the attempt had 
ceased, gave the person into custody, it was held that the master 
could not be held chargeable, as no authority from the master could 
be implied to do the act? It was his duty to protect the money in 
the till, and to that end to do any act necessary, or which he deemed 
necessary, for its protection; but, in order to charge the master with 
liability for his act, the act must have been done to protect the money, 
and as the act was not done wntil after the attempt to take money had 
ceased, it was not an act done for its protection, and consequently 
was wholly without authority,—as was said by BLACKBURN, J.: 
“There is no implied authority in a person having the custody of 
property to take such steps as he thinks fit to punish a person who 
he supposes has done something, with reference to the property, 
which he has not done. The act of punishing the offender is not 
anything done with reference to the property, it is done for the pur- 
pose of vindicating justice. . . . There is an implied authority to do 
all those things that are necessary for the protection of the property 
intrusted to a person, or for fulfilling a duty which the person has to 
perform.”® So, where a policeman is employed by a railway com- 
pany to watch their station, it cannot be presumed that he was au- 
thorized by the company to make an illegal or unwarranted arrest, 
but that he was simply authorized by the company to do that which 
was incident to his powers and duty as a policeman, and to make 
arrests only where the arrest was lawful, and in the manner pre- 
scribed by law; because, being an officer whose duties are prescribed 
by law, in the absence of express orders to the contrary it is pre- 
sumed that his employment simply contemplated the exercise of 


1 Mali v. Lord, 89 N. Y. 381. the plaintiff near by-under suspicious cir- 
2 Allen v. London, &c. Ry. Co., L. BR. cumstances, they arrested him, and took 
6 Q. B. 65. him before the United States authorities, 


* Poulton v, Great-Western Ry. Co., and no evidence being produced against 
L. R. 2 Q. B. 584; Goff v. Great Northern him he was discharged ; and in am action 
Ry. Co., 3 E. & E. 672; Edwards v. Lon- against the company for false arrest and 
don & North-western Ry. Co., ML. R.6 assault, it was held that the act was not 
C. P. 445; Limpus ». General Omnibus within the scope of the employment of the 
Co., ante, In Porterv.C. R.1.& P. R.R. defendants’ servants, and consequently 
Co., 41 Iowa, 858, the defendants’ em- that the company was not liable therefor. 
ployée finding the track obstructed, and 
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such powers as the law confers upon him ;! and the master cannot be 

held chargeable for an illegal or unwarranted arrest made by him? 
In order to fix the liability of a master for the act of the servant, 

it is not enough that the act was done with the attempt to benefit 


him, or to serve the master. 


It must be something done in doing what 


the master has employed the servant tv do;* and if, in the regular 


1 Edwards v. London, &. Ry. Co., 
ante, 
2 Allen v. London, &. Ry. Co., anée ; 
Roe v. Birkenhead, &. Ry. Co., 7 Eng. 
L. & Eq. 546. Thus, in Poulton v. Lon- 
don & South-Western Ry. Co., L. R. 2 
Q. B. 534, the defendants’ servant, who 
was the defendants’ station-agent, gave the 
plaintiff into custody for not paying the 
fare of a horse which he was taking to an 
agricultural fair. The statute authorized 
the defendants to give any person into 
custody who should refuse to pay his fare. 
But the statute did not authorize the giv- 
ing of a person into custody because he 
tefused to pay the fare upon property being 
taken by him over the road ; and the court 
held that, inasmuch as there waa a right 
conferred upon the master by statute, the 
servant, in furtherance of their business 
within the powers given by the statute, 
could bind the master ; but, inasmuch as 
the master could not go beyond the powers 
given by the statute and give the plaintiff 
into custody for a cause not provided by 
statute, the servant could not bind them 
by the doing of an act clearly in excess of 
the statute and not warranted therehy, — 
the law not implying an authority on the 
part of a servant to do an act wholly un- 
lawfal, 

® Limpus v. The General Omnibus Co., 
1H. & C, 526. Thus, in Burns v, Poul- 
son, 42 L. J. C. P. 302, one W. was em- 
ployed to cart certain iron to a wharf, and 
the defendant, a stevedore, to ship it on 
board a ship alongside. The defendant's 
foreman, who was acting for him, being 
dissatisfied with the uncarting of the iron 
by W.’s carters, got into the cart, and in 
throwing out some of the iron injured the 
plaintiff. It was shown to be W.’s duty 
to uncart tife iron, and the defendant's 
duty only to take it when so uncarted 
by W,’s carters, In reference to the lia- 
bility of the defendant to respond for 


injuries received by reason of his servant 
having undertaken to perform duties that 
devolved upon another, and in nowise per- 
tained to the duties of his employment, 
Brett, J., said: ‘‘What the defendant 
was employed to do— what he might ac- 
cording to that employment himself have 
done — he employed Malone to do. He 
employed Malone to carry the iron rails, 
after they were on the ground at the quay, 
thence into the ship and there stow them. 
For anything done by Malone in carrying 
or stowing the rails, or anything done by 
Malone with the rails after they were on 
the ground with the intent to carry out his 
orders, to take them into the ship and 
stow them there, the defendant would have 
been liable. ... Anything voluntarily 
done by Malone before the rails were on 
the ground, though done with intent to 
serve the defendant, was not a thing done 
which the dofendant had employed Malone 
todo. ... The judge was bound, in my 
opinion, to say what was done by Malone 
was done before his employment by the 
defendant was called into play, that is, 
that it was a thing which the defendant 
had not employed Malone to do.” The 
plaintiff was nonsuited. It is proper to 
say that Denman, J., entertained a con- 
trary view, holding that it was entirely a 
question of fact for the jury to say whether 
the servant was acting within the scope of 
his employment, and he relied upon the 
following cases to sustain his position : 
Storey v. Ashton, 88 L. J. (N. 8.) Q. B. 
228 ; Joel v. Morrison, 12 C. & P. 501; 
Whatman v. Pearson, 7 B. & 8. 187; 
Mitchell wv. Crassweller, 18 C. B. 287, 
But it will be observed by examination of 
the opinion delivered by the judge, and of 
the cases cited by him, that he failed to 
make the necessary distinction between 
the doctrine of the cases referred to and 
the case in hand, In the cases relied upon 
there was no claim that the servant was 
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course of his employment, he does an act which produces injury to 
another, even though the act amounts to a trespass, yet if he can 
justify himself to the master, the master is responsible for the 
damages.! 
A servant of a railroad company took down the bars in a fence on 

the side of the track, and left them down, whereby horses escaped at 
‘night from an adjoining field, upon the track, and were killed by an 
engine of the company. It appeared that at the time of taking 
down the bars he was engaged in a business which concerned him- 
self, and in which the company had no interest; but it was under- 
stood, by virtue of the employment of the servant by the company, 
that if the former, at any time after his day’s labor was over, saw 
anything amiss, he was required to give the necessary attention to it 
without being specially directed so todo. In an action to recover 
the value of the horses killed, it was held that the servant was acting 
in the course and scope of his employment in leaving the bars down, 
and that the company was liable in damages therefor. In another 
case, a watchman employed to watch the defendant’s freight-house, 
cut loose the plaintiff's steamboat that took fire in the night-time 
near the freight-house. The boat drifted away and was burned. It 
appeared that the fire did not endanger the freight-house and could 
easily have been extinguished. No evidence of any authority for 
the act of the watchman was given, except such as might be implied 
from the business. It was held that the act was not within the 
scope of the servant's implied authority. Another apparent excep- 
tion to the general rule is, where, though the person causing the in- 
jury is engaged upon the business of another, he is not in fact the 
servant of that other, but of a third party. Thus, if a carriage and 
horses are let out to hire by the day, week, month, or job, and the 
driver is selected and appointed ly the owner of the carriage, the 
latter is responsible for all injury resulting from the negligent and 
careless driving of the vehicle, although the carriage may be in the 
possession and under the control of the hirer‘ 

acting for any other person than the mas- 2 Chapman v. New York, &. R. R. 
ter, while in the case in hand he was vol- Co., 33 N. Y. $69. 

unteering to serve another to perform a * Thames Steamboat Co. ». Housatonic 
duty with the discharge of which the R. R. Co., 24 Conn. 40. 

master was not charged. In many of its * Laugher v. Pointer, § B. & C. 572; 


features this case is identical with Stevens Smith v. Lawrence, 2 Moo. & Rob 2; 


v. Armstrong, 6 N. Y. 485. Dean o. Branthwnite, 5 Esp. 86. 
1 Harlow v. Humiston, 6 Cow. (N. Y.) 
189, 
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A master is liable for the act of his servant, done in the course of 
his employment about his master’s business! But he is not respon- 
sible for an act done outside of his employment;? nor for the wan- 
ton violation of the law by the servant2 Thus, the owner of a raft, 
although not present, is liable for any damage which may be done 
to the property of others upon the river, occasioned by the negli- 
gent or unskilful management of his pilot. 

But for an act which is not expressly or impliedly authorized by 
the employer, the latter is not responsible ; nor for an act done at 
a time when the servant is not engaged in his service. Thus, where 
the master gave his servant a holiday and let him take his horse 
and cart to attend a fair, it was held that the master was not liable 
for injuries inflicted by him with the horse and cart during his ab- 
sence. So, where the master sent his servant with his cart to get 
the goods of B. only, and he undertook to carry the goods of C. also, it 
was held that the master was not liable for the loss of C.’s goods.® 
In these cases there was no act done for the master, but the servant 
was acting for himself. In an English case, the plaintiff, who was 
travelling on the defendants’ line, on arriving at a station, took 
part verbally in a dispute going on between some other passengers 
and the defendants’ servants, relative to a railway ticket ; thereupon 
the defendants’ servants seized him, ran him down an incline, pushed 
him out of the station, and as he passed through the door, gave him 
a kick. It was held that the company was responsible for this as- 
sault. The plaintiff, when outside the station, was desirous of 
coming back into the station for the purpose of complaining to the 
station-master of the assault. While he was standing outside the 
station, some of the defendants’ servants came out struggling and 
fighting with other persons. Ultimately, the servants who were po- 
lice-constables in the service of the company, secured two of the 
persons, and then one of these servants of the company, who was 
drunk, seized the plaintiff, and took him, together with the others, 
to the police station, where he charged all three with having been 
drunk and disorderly. As the inspector refused to take this charge, 
the company’s servant then charged them with having assaulted the 
officers of the company, and obstructed them in the execution of 

1 Priester v. Augley, 5 Rich. (8. C.) 44. ® Moore v. Sanborne, 2 Mich. 519. 

# McClenaghan v, Brock, 6 Rich. (S.C.) 4 Shaw v. Reed, 9 W. & S. (Penn.) 72, 
17; Aldrich ». Boston, &. R. R. Co., § Bard v. Yohn, 26 Penn. St. 482. 


190 Mass. 81; Bryant v. Rich, 106 id. 6 Satterlee v. Groot, 1 Wend. (N. Y.) 
811. 272, 
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their duty. The plaintiff and the others were then taken into cus- 
tody on this charge, and locked up. In the instructions issued by 
the defendants to the policemen in their service such policemen 
were authorized to take into custody any one whom they might see 
commit an assault upon another at any of the defendants’ stations, 
and for the purpose of putting an end to any fight or affray ; but 
they were enjoined to use this power with extreme caution, and not 
at all if the fight or affray was at an end before they interfered. It 
was held that the acts of the company’s policemen were beyond the 
scope of their authority, and that the defendants were not responsible 
for them.) But if the plaintiff was to be regarded as a passenger 
while waiting at the station, would not the defendant have been lia- 
ble whether the act of the policemen was authorized or not? 

In one case an engineer, while his locomotive was standing near 
a street-crossing, at the instant a person was crossing the track in 
front of his engine, negligently or maliciously caused the steam to 
escape, whereby the team was made to run away and injury was in- 
flicted. It was held that the company were liable? But where the 
plaintiff employed the defendant to remove her goods in his cart for 
hire, and with the consent of the defendant’s carman, the plaintiff got 
on the cart with the goods, and on the way the cart broke down, and 
the plaintiff was seriously injured, and her goods broken, it was held 
that the plaintiff was not entitled to recover damages for the personal 
injury. Where a servant on a steamboat discharged a gun and 
injured the plaintiff's slave, who was upon a lighter along-side, it was 
held that the master was not liable* So, where an injury was in- 
flicted by the servant in doing an errand for the master, by riding the 
master’s horse, which he took without any authority from, or the 
knowledge of, the master; where an injury was inflicted while firing 
a salute with a cannon, on board the master’s boat, the salute being 
fired without the knowledge or direction of the master:® where 
the plaintiff was injured by reason of the escape of the defendants 
horses from the control of the servant in charge of them, because 
they were struck by another servant of the defendant, who had no 
authority or control over the horses;? where a servant who had 


1 Walker v. The South-Eastern Rail- 4 
way Co., C. P, 28 L. T, R. 14. Tn eeClensghan v. Brock, 6 Rich. (8.0.) 


2 
nia Sitit ieee W. R. R. Oo. v. Har- aS sgt : Kennell, 8C. & P. 168. 
* Lygo v. Newbold, 24 Eng. Law & 7 Weld Uv eyaaT 
fr : one N.Y. &H. RB. 
Eq. 507. Bos. (N. Y.) 676. ae 
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been sent to moor a vessel in the river, took a boat without leave 
to return in;' where a servant driving his master’s horse got off 
the carriage and took hold of @ horse standing before a van, and 
caused the van to move so as to make room for the carriage to pass, 

. whereby a packing-case fell from the van and broke the thills of 
the plaintiff's gig;? where the servant, employed to work upon 
the plaintiff's house, wilfully bespattered the walls’ or while driv- 
ing the master’s cart assaulted a person,*— it was held that the mas- 
ter was not liable for the injury. Thus it will be seen that in tlie 
absence of express orders to do an act, in order to render the mas- 
ter liable the act must not only be one that pertains to the business, 
but must also be fairly within the scope of the authority conferred 
by the employment, When the act of the servant is not fairly 
within the scope of his implied authority, or is not directed by the 
master, the act is that of the servant, and the master cannot be 
held chargeable simply because it was done while in his employ- 
ment and for his benetfit.6 But the fact that the servant did not do 
the act as ordered or contemplated by the master is no defence. 

In order to charge the master, the injury must arise from an act 
done in the service of the master, and from the doing of an act 
which the master was bound to perform, or which he had directed 
the servant to do. If the service is rendered for another, or in doing 
that which some other person is bound to perform, he is acting as 
the servant of him on whom the duty rested. Thus, where the de- 
fendant sent his servant to B.’s store to get a box which he had 
bought of B., and the box being in the loft of the store, the servant 
by B.’s permission, went into the loft to get the box, and letting it 
down by means of a tackle and fall, the box, through the servant's 
negligence, slipped out of the fall and fell upon the plaintiff and in- 
jured him seriously, —in an action against the master, it was held 
that the servant was acting as the servant of B., when the injury 
was inflicted, and that the defendant was not liable therefor® 

As has previously been stated, it is not the instructions of the 
master that determine the extent and limit of the servant's au- 


1 Brown ». Purviance, ante. Bard v. Yohn, ante; Steele v. Smith, 8 
2 Lamb», Palk, 9 C. & P. 629. E. D. 8. (N. Y.) 821; Keith o. Keir, 
* Garvey v. Dang, 30 How, Pr.(N. Y.) Hayes, 8. 

815. © Stevens v. Armstrong, 6 N. Y. 485; 


4 Baird v. Hamilton, Hay (Sc.) 29. Brown v. Poulson, ante; Cosgrove v. Og- 
5 Mackenzie ». McLeod, 10 Bing. 885; den, ante. 
Satterlee ». Groat. 1 Wend. (N. Y.) 278; 
VOL. 11, — $2 
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thority, but the nature of the employment, the character of the 
service required, the character of the act done, and the circum- 
stances under, and purpose for which it was done. In deter- 
mining the question of authority, regard must be had to the object, 
purpose, and end of the employment. When a person employs 
another to drive his carriage, it is not to be presumed that he 
employs him to drive it purposely and intentionally against the 
carriage of another, when such act is wholly unnecessary to carry 
out any purpose of his master; but if the servant, in driving the car- 
riage, finds himself involved in a position of danger, either to him- 
self or the team, and in extricating himself purposely drives against 
the carriage of another and overturns it, this is most certainly a part 
of his duty, and is within the scope of his authority, because he is 
presumed to be clothed with authority to do everything essential to 
effectuate the purpose and ends of his employment.! 

It may be said to be well settled that the master is not only re- 
sponsible for the negligence or misfeasance or malfeasance of his ser- 
vant in respect of the discharge of duties expressly imposed upon 
him, but also in all cases where the act of the servant is within the 
scope of his implied authority; and in determining this, the na- 
ture of the employment, and the ends and purposes sought to be at- 
tained, are material elements, and the real test of liability.4 Prima 
facie, when the act is one which the master himself might have 
done, it will be presumed that it was an act within the scope of the 
servant's authority, and the burden of proving want of authority 
rests upon the defendant.® In the first case cited in the last note, 
the plaintiff brought an action for an assault committed upon hiin 
by the defendant's servant, a brakeman, in forcibly ejecting him 
from one of their passenger-cars. It appeared that the defendants 
set apart a car for ladies, and gentlemen accompanied with ladies. 
The servant was stationed at the entrance of the cars to direct pas- 
sengers what cars to take. The plaintiff, not being accompanied by 


1 Limpus v. General Omnibus Co., 
7C. B. (N. 8.) 290; Seymour v. Green- 
wood, 6 H. & N. 359; Croft v. Alison, 
ante. 


64 N. Y.129; Peck ». H.R. @N.Y.C. 
R. R. Co.,6 T. & C. (N. Y.) 486; 70 
N. Y. 587. 


® Peck vo. N. Y. Central, &. RR. 


® Rameden v. Boston & Albany R. R. 
Co., 104 Mass, 117; Howe v. Newmarch, 
12 Allen (Mass.), 49 ; Shea v. Sixth Ave. 
R. R. Co., 62 N. Y. 180; Goddard 9. 
Grand Trunk R. B. Co,, 567 Me. 202; 
Rounds v. Lackawanna, &. RB. R. Co., 


Co., ante, See, similar in its facts and 
doctrine, Bass v. Chicago, &c. R. BR. Co., 
42 Wis. 654; Jackson v. Second Ave. 
R. R. Co, 47 N. Y. 274; Higgins v. 
Watervliet Turnpike Co., 46 id. 28 ; Coa- 
grove v, Ogden, 49 id. 225. 
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a lady, entered the car reserved for ladies, and the servant directed 
him to get into another car. This the plaintiff refused to do, and 
the assault complained of was committed in forcibly removing him. 
In defence it was urged that the servant exceeded his powers, and 
was not authorized to remove the plaintiff from the car, but only to 
direct him what car to take. Upon this question James, J., said: 
“That a master is not liable for the wrongful acts of his servant, un- 
less done in his service and within the scope of his employment, will 
not be disputed. If the employé who removed the plaintiff is to 
be regarded as a brakeman unauthorized to perform any duties other 
than such as pertained to that office, and volunteered the act in 
question without other authority or direction, then the defendant 
was not liable in this case. But as brakeman he was an employé 
of the company, subject to its authority and the direction of its offi- 
cers; and as such employé he was directed, by the person in charge, 
to see that gentlemen without ladies did not enter that car; and it 
was in the performance of that service he did the act complained of. 
It is true he was not ordered to remove persons from the car ; his 
orders were to notify gentlemen not in charge of ladies that such car 
was reserved, and direct them to cars forward ; so that in removing the 
plaintiff he clearly exceeded the orders given him. But this fact the 
plaintiff could not know; as between him and the company, it was 
enough that the act was done in the prosecution of the master’s busi- 
ness, and if the servant deviated from or exceeded his instructions, 
that fact did not excuse the master from responsibility. The order to 
the brakeman, and his performance, warrant the conclusion, even as a 
matter of law, that he was acting within the scope of the employment 
he was then set to perform, if persons disregarded his directions and 
persisted in entering that car. The defendant had the right to set 
apart a car for lady passengers, and exclude other persons from it; 
if other persons, after notice, persisted in entering it, the defendant 
had the right to enforce their removal, using no more force than 
necessary for that purpose. The brakeman did no more than the 
master had the right to do under the circumstances, and the pre- 
sumption is that in doing it he was acting within the scope of his 
then employment.” 

A distinction is made between a special and a general service in 
some of the cases, but it is not clear that any such distinction is 
tenable. Thus, it has been held that where a person directs another 
to do a specific act, not pertaining to his general employment, the 
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master is only responsible for an actual execution of the order, —as, 
where a servant is sent to drive a beast, trespassing upon the mas- 
ter’s premises, out of a certain field, that the master is not liable if 
the servant drives it elsewhere ;1 or if he is sent to distrain cattle, 
damage feasant, that the master is not liable if they are distrained 
by him in any other manner.? But the doctrine of these cases is 
wholly untenable, both upon principle and authority; because the 
master having expressly directed the doing of the act from the 
wrongful execution of which injury results, he, in law, is treated as 
having authorized all that was done by the servant strictly in fur- 
therance of the end sought by his orders, and with a bond jide pur- 
pose on the servant’s part to execute them; and the rule applicable 
in cases of agency does not seem to apply. For instance, if a mas- 
ter sends his servant to drive another's cattle out of his lot, and 
while the servant is engaged in this duty, he carelessly throws a 
stone at one of them, and lames or kills it, the master is liable for 
the injury. True, he did not direct the servant to throw the stone, 
or to injure or kill the cattle ; possibly he directed him to drive them 
out with the utmost care; but by his order to the servant to do the 
act, he set in motion the agency that produced the mischief, and made 
it possible for the wrong to be inflicted, and must, in law, be re- 
garded as having authorized it.8 The question of authority does 
not depend upon the master’s instructions to the servant, is not to 
be measured by the power expressly delegated to him, but also by 
the nature and character of the service with which he was intrusted, 
and the possible results of leaving the duty to be performed by 
him. Baron PARKE, in the case first cited, enunciated the true rule 
of a master’s liability thus: “ Whenever the master has intrusted 
the servant with the control of the carriage, it is no answer that the 
servant acted improperly in the management of it.” The law 
presumes a master to be acquainted with the acts of his servant in 
the course of his business,’ and he is chargeable with liability for all 
his acts, done in the course of his employment, which are fairly in- 


1 Oxford v. Peter, 28 Ill. 484; Pritch- Pooley, 6 Cl. & F. 910, ». ; Garretzen rv. 
ard v. Keefer, 58 id. 117. Duenckel, 50 Mo. 104 ; 11 Am. Rep. 405 ; 
2 Lyons v, Martiu, 8 Ad. & EI. Howe v. Newmarch, 12 Allen (Mass.), 49. 
§ Sheav. Sixth Ave. R. R. Co., 62 N.Y. # Joel o. Morrison, 6 C, & P. 501; 
180 ; Higgins v. Watervliet Turnpike Co., Booth v. Mister, 7 id. 66; Wanstall v. 
46 id. 23; Meyer v. Serond Ave. R.R. Co., Pooley, 6 Cl. & F. 910,".; Sleath v. Wil- 
8 Bosw. (N. Y.) 305; Jackson v. Second son, 9C. & P. 612. 
Ave. R. R. Co., 47 N. Y. 274; Croft ov. 6 Rex v. Almon, 5 Burr. 2686. 
Alison, 4 B. & Ald. 590; Wanstall », 
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cident to the business and grow out of its execution.) It is not essen- 
tial, in order to charge the master, that the act should be NeCessary 
for the proper performance of the duty, or that it should be in con- 
formity to the master's directions ;2 but if it was done in the course 
of his employment, and arises from the manner in which the ser- 
vant undertook to, or in fact did, execute the duty assigned him, 
and it was an act in any sense warranted by the express or ini- 
plied authority conferred upon him by the employment, the mas- 
ter is liable, even though the act was ill-advised, unnecessary and 
improper. 

When a person puts another in his place to do certain acts in his 
absence, he necessarily leaves him to determine for himself, accord- 
ing to his judgmeut and discretion, according to circumstances and 
exigencies that may arise, when and how the act is to be done, and 
trusts him for its proper execution; consequently, he is answerable 
for the wrongful execution of the act, either in the manner or occa- 
sion of doing it, provided it is done bond fide in the prosecution of 
his business, and within the scope of the servant’s express or im- 
plied authority, and not from mere caprice or wantonness, and wholly 
outside the duties imposed upon him by the master. Thus, in an 
English case,5 the plaintiff, a passenger on the defendants’ line of 
railway, sustained injuries in consequence of being violently pulled 
out of a railway carriage by one of the defendants’ porters, who 
acted under an erroneous impression that the plaintiff was in the 
wrong carriage. The defendants’ by-laws did not expressly author- 


1 Bryant v. Rich, 106 Mass, 180; Al- 
drich v. Boston, &. R. R. Co., 100 Mass. 
$1; Higgins ». Watervliet Turnpike Co., 
46 N. Y. 28. 

2 Limpus v. Gen, Omnibus Co., 7 C. B. 
(x. 8.) 290; Minter v. Pacific R. R. Co., 
41 Mo. 503. 

8 Ramsden v. Boston & Albany R. R. 
Co., 104 Mass. 117 ; Howe ». Newmarch, 
12 Allen (Mass.), 49; Shea. R. R. Co., 
62 N. Y. 180; Garretzen v. Duenckel, 50 
Mo. 104; Limpus v. General Omnibus 
Co,, ante ; Sullivan +. R. R. Co., 11 Iowa, 
421. 

4 Limpus v. General Omnibus Co., 
7C. B. (x. 8.) 290; Howe v. Newmarch, 
12 Allen (Mass.), 49; Holmes v. Wake- 
field, 12 Allen (Mass.), 580; Suydam v. 
Moore, 8 Barb. (N. Y.) 358; Weed ». 
Panama R. BR. Co., 17 N. Y. 862; Rams- 
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Croft v. Wilson, ante ; Shea v. R. R. Co., 
62 N. Y. 180; Bryant v. Rich, 106 Mass, 
180; Higgins v. Watervliet T. Co., 46 
N. Y. 23; Minter v. Pacific R. R. Co., 
41 Mo. 503. Where the master gives 
general directions to his servant, trusting 
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not become liable. Pritchard v, Keefer 
68 Ill, 117. 

5 Bayley v, Manchester, &c. Ry. Co., 
LR7C. P. 415. 
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ize the company’s servants to remove any person being in a wrong 
carriage, but they provided that no person should be permitted to 
enter any carriage or to travel therein without having first paid fare 
and taken a ticket, and that the porters should act under the orders 
of the station-master. It was held by the court that the company 
was liable,} 

In a New York case,? the plaintiff, a boy twelve years old, jumped 
on the baggage-car of the defendants’ passenger train, to ride down 
to the round-house. A quantity of wood was piled along the track. 
While the train was being backed down, and when it arrived at the 
wood-pile, the baggageman in charge of the train discovered the boy 
on the car and ordered him off. The boy responded that he could 
not get off because the wood was right there. The baggage-master, 
with an oath, kicked the plaintiff off the car, and, falling against the 
wood, one of his legs was thrown under the car and crushed. A 
notice, as follows, was posted in the baggage-car: “No person will 
be allowed to ride in this baggage-car, except the regular train-men 
employed thereon. Conductors and baggagemen must see this order 
strictly enforced.” Still another notice was printed in the posted 
time-cards as follows: “Train baggagemen must not permit any 
person to ride in the bayyage-car, except the conductor and news- 
agent connected with the train. Conductors and baggagemen will 
be held alike accountable for a rigid enforcement of this rule.” In 
an action to recover for the damages inflicted by the injury, the 
court held that the defendants were liable. CouUNTRYMAN, J.,ina 
very able and carefully considered opinion, reviewed the cases bear- 
ing upon these questions, and, among other things, said: “The ser- 
vant, in thus removing the plaintiff, was engaged in the line of his 
duty and obeying the instructions of the defendant; and to shield it 
from liability the instructions must have been reasonable and proper 


1 Jeffersonville, &c. R. R. Co. v. Rog- 
ers, 38 Ind. 116 ; 10 Am. Rep, 103; Rams- 
den v. Boston, &c. R. R. Co., 104 Mass, 
117 ; 4 Am, Rep. 117 ; Holmes v. Wake- 
field, 12 Allen (Maas.), 580. 

? Rounds v. Del. & Lackawanna R, R. 
Co., 5 T. & C. (N. Y.) 475, 64 N. Y. 
129. See also Hoffman v. N. Y. Cen- 
tral, &c. R. R. Co., 87 N. Y. 25, 41 Am. 
Rep. 25, where it was held that a boy 
eight years old who had jumped upon the 
steps of a passenger railway and sat on 
the platform to steal a ride, but was kicked 


off by the conductor or brakeman and was 
injured, could recover therefor. See also 
Penn. R. R. Co. v. Toomey, 91 Penn. St. 
256, where it was held that a railway 
company was liable for injuries inflicted by 
a conductor in removing a trespasser from 
the platform of a car. But see Allegheny 
Valley R. R. Co. v, McLain, 91 Penn. St. 
442, where it was held that a railway com- 
pany is not liable to a passenger who is 
wrongfully removed from the cars upon 
which he has a right to ride. But this is 
hardly accurate. 
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with reference to the rights of the plaintiff, and must have been 
executed, under all the circumstances, in a reasonable and proper 
manner. Having made suitable regulations, the defendant was also 
bound to see that they were properly executed. The principal must 
necessarily be answerable within reasonable limitations for the man- 
ner in which his instructions are carried into effect... . And the 
principal must necessarily be bound by any lack of judgment or dis- 
cretion of the agent, whereby he acts improperly and inflicts un- 
necessary injury.” ! 

The fact that the order is proper, and only contemplated a proper 
execution on the part of the servant, is of no account. Having clothed 
the servant with authority to do an act at all, the master is bound at 
his peril to see that it is properly executed, and is liable alike for 
mistakes of judgment, or infirmity of temper, on the part of his 
servant. Thus, a driver of horse-cars,-whose duty it is to keep tres- 
passers from riding on the platform, would naturally be expected to 
execute the order in a proper and lawful manner; but if he in fact 
executes it in an improper and unlawful manner, the master is liable 
therefor, because he takes the risk upon himself, by reposing any 
authority at all in the servant to do an act which, if improperly done, 
may result in injury to others. In a case of this character, the 
plaintiff, a boy of ten years of age, wrongfully got upon the defend- 
ant’s street-railway car while it was in motion, and was permitted to 
ride some distance, when, while the car was running at such a rate 
of speed as to make it unsafe for him to do so, he was ordered by 
the driver to jump off, which he did, and in doing so was thrown 
down, and his right arm being thrown under the car was run over 
and crushed, so that amputation was rendered necessary; and the 
court held that the defendant was responsible for the injury, the 
order of the driver “to jump off,” considering the age of the plaintiff, 
being equivalent to a forcible ejection® 


1 Lovett v. Salem, &. R. R. Co., 9 
Allen (Mass.), 557; Holmes v. Wakefield, 
ante ; Kline v. Central Pacific R. R. Co., 
37 Cal. 400; Sanford ». Eighth Ave. R. R. 
Co., 28 N. Y. 343. 

2 Lovett ». Salem, &c. R. R. Co., 9 
Allen (Mass.), 557. 

8 In Shea v. Sixth Ave. R. R. Co., 62 
N. Y. 180, one of the defendants’ horse- 
cars was standing at the corner of a street 
in New York, so as to prevent persons 


from passing across the street on the walk. 
The plaintiff, being desirous of passing, 
stepped upon the platfrom of the car for 
that purpose, when the driver pushed her 
off, and in falling, she broke her arm. 
The court held, that inasmuch as it was 
the duty of the driver to keep trespassers 
off the platform, he was acting in the 
scope of hia employment, and that the de- 
fendants were liable for the assault. 
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In a Missouri case) the application of this rule was well illustrated. 
In that case the defendant was the proprietor of a gun store, and his 
clerk, upon one occasion, when showing a gun to a customer, at his 
request, and being informed by the purchaser that he would not pur 
chase the gun unless it was loaded, loaded the gun, and, while being 
examined by the customer, it was accidentally discharged and in- 
jured the plaintiff, who was sitting at a window on the opposite side 
of the street. The master had expressly instructed the servant not 
to load any of the fire-arms, and it was urged in defence that the act 
of the servant being in conflict with, and contrary to the master’s 
orders, it was not an act within the scope of the servant’s authority ; 
but the court held that notwithstanding the express orders of the 
master, the act was done in the prosecution of his business, and there- 
fore was within the scope of his authority. 

Where the act is within the scope of the servant’s authority, ex- 
press or implied, it is immaterial whether the injury resulted from 
his negligence, or from his wilfulness and wantonness.* Nor is it 
necessary that the master should have known that the act was to be 
done. It is enough if it was within the scope of the servant's author- 
ity. Thus, where a servant of a railway company employed to clean 
and secure its cars, and keep persons.out of them, kicked a boy eleven 
years old from a railing, while the cars were in motion, whereby he 
was thrown under the cars and killed, it was held that the act, 
although in nobody's line of duty, being done in the course of the 
servant's employment, the company was chargeable therefor.* 

A master cannot screen himself from liability for an injury com- 
mitted by his servant within the line of his employment, by setting 
up private instructions or orders given by him, and their violation 
by the servant. By putting the servant in his place, he becomes 
responsible for all his acts within the line of his employment, even 
though they are wilful and directly antagonistical to his orders. 
The simple test is, whether they were acts within the scope of his 
employment ; not whether they were done while prosecuting the 

1 Garretzen v, Duenckel, 50 Mo. 104; Co., 64 N. Y. 129; Goddard ». Grand 
11 Mee Rep. 405. Trunk R. R. Co., 57 Me. 202; Holmes o. 

roft v, Allison, 4B. & Ald. 590; Wakefield, 12 Allen (Maas. ), 580 ; Bryant 
cee v. Pacific R. R. Co., 41 Mo. 508. v. Rich, 106 Mass. 180; Tuller v. Voght, 

eed v. Panama R. R. Co.,17 N.Y. 13 Jl). 277. 
862; Howev, Newmarch, 12 Allen (Mass. ), * Northwestern R. R. Co. v. Hack 
49; Shirley v. Billings, 8 Bush (Ky.), 147; 66 Ill. 288; Roundse. Delaware, &c. R, R. 
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master’s business, but whether they were done by the servant in fur- 
therance thereaf, and were such as may fairly be said to have been au- 
thorized by him. By authorized is not meant authority expressly 
conferred, but whether the act was such as was incident to the per- 
formance of the duties intrusted to him by the master, even though 
in opposition to his express and positive orders. Thus, when a horse 
railroad company, amony other things, requires its drivers to keep 
trespassers off from the platform, it is liable for the act of the driver 
in expelling a person therefrom, even though the act is wilful and 
wanton, and although the person expelled is not a trespasser.) 
The master can never escape liability for an abuse of authority by 
the servant ;? therefore, the question always is, whether there was 
any authority, express or implied, on the part of the servant to do 
the act?? If so, the master is liable; if not, he is not liable, even 
though the act was done by the servant while performing his master’s 
‘ service.* In ascertaining this fact, the nature of the service, its 
character and incidents, as well as the orders of the master, if any, 
are all to be considered. To illustrate: a person employed as a 
conductor upon a railroad, whose duty it is to collect the fares of 
passengers, is, even though not specially directed so to do, by his 
employment and the very nature of his duties, impliedly clothed 
with authority to eject a person from the cars, who shall neglect or 
refuse to pay his fare, and it is one of his duties, implied from the 
very nature of the employment and the character of the service; 
therefore, if in the performance of this duty, he uses more force than 
is necessary ;® or if he assaults or insults a person who has in fact 


1 Shea v. Sixth Ave. R. R. Co., 62 
N. Y. 180. 

2 Higgins v. Watervliet Turn. Co., 46 
N. Y. 28; Shea ». Sixth Ave. R. R. Co., 
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Wis. 658; Horner. Lawrence, 37 N. J. L. 
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paid his fare, and is lawfully entitled to be upon the train ;} orif he 
ejects a person from the train at a place where, by law, he has no 
right to eject him,— the corporation is liable for his acts as much as 
though the act had been specially directed and authorized by it. 
Sec. 317, Damages for Injuries to Passengers. —In actious for dam- 
ages resulting from personal injuries, it may be said that the person 
injured is entitled to recover all the actual damage which is sus- 
tained, which includes loss of time, expenses of medical attendauce, 
nurses, as well as for bodily pain and anguish of mind induced by 
the burt, and all the damages present and prospective which are the 
natural and proxiinate consequences of the act done and injuries 
received? Very little can be said with certainty as to damages for 


1 Goddard ». Grand Trunk R. RB. Co., 
57 Me. 202; 2 Am. Rep. 39; Peck”. N. Y. 
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the part of the jury. Phillips v. South- 
Western Ry. Co., L. R. 4 Q. B. Div. 406; 
Ransom v. N. Y. & Erie R. R, Co., 15 
N. Y. 415; Chicago, &. RR. Co. »v. 
Hazyards, 26 Lil. 373 ; Curtis v. Rochester, 
&e. R. R. Oo, 18 N. Y. 684; Holyoke 
v. Gd. Trunk R. R. Co., 48 N. H. 541; 
Hopkins v. A lantic, &c. R. R. Co., 36 
N. H. 9; Drew v. Sixth Ave R, R. Co, 
26 N. Y. 49; Malone v. Hawley, 46 Cal. 
409; Laing v. Calder, 8 Penn. St. 479; 
Pittsburgh, &. R. R. o. v. Donahue, 70 
Penn. St. 119; Penn. R. R. Co. o. Gra- 
ham, 63 Penn. St, 290; Penn. R. R. Co. 
v, Books, 57 Penn. St. 337; Ballou v. 


Farnam, 11 Allen (Mass.), 73; Peoria 
Bridge Agsn. v. Loomis, 20 Ill. 235 ; Chi- 
cago, &. R. R. Co. v. Flagg, 43 LL 364 ; 
Chicago, &. R. R. Co. v. McKean, 40 [IL 
213; Cohen v. Eureka, &. R. R. Co., 14 
Nev. 876; Pierce v. Millay, 44 IIL 189; 
Hogan +. Providence, &. R. R. Co., 3 B. 
I. 88; Ohio, &. R. R. Co. v. Dickerson, 
59 Ind. $317; Klein v. Jewett, 26 N. J. 
Eq. 474; McMahon ». Northern Central 
R. R. Co., 89 Md. 438; Pittsburgh, &c. 
R. R. Co. ». Andrews, 39 Md. $29; Ban- 
non . Baltimore, &. R. R. Co., 34 Md. 
108 ; Quigley o. Central Pacific R. R. Co., 
11 Nev. 350; Russ v. Steamboat, 14 Lowa, 
363 ; Morris ». Chicago, &c, R. R. Co., 45 
Iowa, 29; Chappin v. New Orleans, &c. 
R. BR. Co., 17 La. An. 19; Smith ». 
Pittsburgh, &. R. R. Co., 28 Ohio St. 
10. In an action against a railway com- 
pany by a lady passenger, for a personal 
injury caused by gross negligence, and 
where it appeared the injury was severe, 
her spine being injured permanently, she 
being a person of education and a teacher 
by profession, $8,958 damages, while oon- 
sidered large, was held not so excessive as 
to warrant a reversal of the judgment. 
Illinois Central R. R. Co. v. Parka, 88 Ill. 
873. Where a young man, thirty years 
of age, engaged in an employment which 
had a regular system of promotions, and 
earning $540 a year, was permanently dis- 
abled, a verdict of $11,000 in an action 
for damages therefor was held not to be 
excessive. Belair v. Chicago & North- 
western R. R. Co., 43 Towa, 662; Delie 
v. Chicago & Northwestern R. R. Ca, 51 
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personal injuries inflicted by negligence. Loss of time during the 
cure, and expense incurred in-respect of it, are of course matters of 


Wis. 400. A verdict for $8,000 for the 
loss of a hand was held not to be excessive. 
Chicago & Alton R. R. Co. v. Wilson, 63 
IlL 187. Where the plaintitf, a girl of 
seven years of age, was run over by a rail- 
road car, and had one leg cut off and her 
right hand go crushed as to cause the 
amputation of two fingers, besides being 
otherwise injured, a verdict for $8,100 was 
held not to be unreasonable. Chicago & 
Alton R. R: Co. », Murray, 71 Il. 601 ; 
Chicago & Alton R. R. Co, v. Becker, 84 
Ill. 483. In an action for permanent in- 
juries to the person, courts will seldom 
disturb the award of damages, where the 
evidence tends to support the verdict. 
Thus, the plaintiff, when injured, was a 
farmer, sixty-two years of age, and pre- 
vioux to the injury he was an able-bodied, 
healthy man, possessed of a strong consti- 
tution, working regularly on his farm, and 
able to do ‘ta good day’s work — a man’s 
work ;" and there was evidence which 
would have justified the jury in finding 
that the plaintiff's injury was permanent, 
and would practically disable him for 
labor during the remainder of his life. It 
was held that a verdict for $1,600 dam- 
ages should not have been set aside as ex- 
cessive. Duffy o. Chicago & Northwestern 
R. R. Co., 84 Wis. 188. Where the 
plaintiff suffered injuries that disabled 
him for life, and which were attended 
with great bodily suffering, a verdict of 
$9,000 was held not to be excessive. 
Deppe v. Chicago, &. R. R. Co., 88 Iowa, 
592, In a New York case, evidence was 
given tending to show that the plaintiff, a 
man about forty years old, in the full 
vigor of health, was injured by a collision 
which occurred upon the defendant’s rail- 
road; that besides many lesser injuries 
the accident produced a concussion of the 
spine, the result of which hss been chronic 
inflammation of the membranes which 
envelop the spinal cord ; that the disease 
was @ progressive one ; that it had already 
largely impaired his faculties, both mental 
and physical, and that it would probably 
progress until paralysis and premature 
death ensued. It was held that a verdict 
in the plaintiff’s favor for $80,000 would 


not be set aside as excessive. Harrold v. 
New York Elevated R. R. Co., 24 Hun 
(N. Y.), 184. Just before the injury. 
complained of, the plaintiff was a laborer, 
@ strong, healthy man, thirty-four years 
of age, and he has a wife and four children. 
The injury made it necessary to amputate 
one leg above the knee; at the time of the 
trial, nearly a year after the accident, he 
was unable to do any work, and he testi- 
fied that if he walked, stood, sat, or kept 
his leg down for any length of time he be- 
came dizzy. In view of these facts, and 
of the physical and mental suffering in- 
volved in the injury, the court held a ver- 
dict of $11,000 did not show such evidence 
of prejudice, passion, or improper bias in 
the jury as justified it in reversing a judg- 
ment for that sum. Berg v. Chicago, &c. 
R. R. Co., 50 Wis. 419. In view of the 
plaintiff's age and business at the time of 
the injury, his previous ability to earn 
money by his labor, the permanent dis- 
ablement of his right hand by the accident, 
the pain and suffering endured, the court 
held that a verdict for $4,500 should not 
be disturbed. Schultz ». Chicago, &c. 
R. R. Co., 48 Wis. 475. Where the de- 
ceased was a young man, unmarried, and 
earning about $25 a month, with two 
brothers and a sister residing in Germany, 
a verdict of $5,000 was held not excessive. 
Bierbaner v. New York Central, &c. R. R. 
Co., 15 Hun (N. Y.), 559; affirmed, 77 
N. Y. 688. In an Illinois case, a young 
woman, in attempting to go upon a railway- 
car, stepped into an opening in the station- 
platform, injuring her knee and leg, and 
it appeared that, at the trial, ubout three 
years after the accident, she had not fully 
recovered, but yet walked naturally and 
gracefully, and it was not probable the 
injury would be permanent, and she was 
not, in consequence of the injury, de- 
prived of any business or calling by which 
to earn money, and it also appearing that 
her poor health at the time of the injury 
prevented as quick a recovery as other. 
wise might have been expected, and it 
not appearing that she had suffered any 
extreme pain, or the injury was serious, 
it was held that $2,500 damages was 


s 
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easy calculation; but for the pain and suffering undergone by the 
plaintiff which are also a ground of damages no adequate measure 
exists, and the compensation therefore is necessarily left to the judg- 
ment and discretion of the jury. And in this point such an action 
differs from one brought by the personal representatives where a 
death has ensued. Any permanent injury, especially when it causes 
a disability for future exertion, and consequently pecuniary loss, is 
also a ground of damage. This is one of the cases in which damages 
most signally fail to be a real compensation for the loss sustained. 
In one case, PaRKE, B,, said: “It would be most unjust, if, when- 
ever an accident occurs, juries were to visit the unfortunate cause of 
it with the utmost amount which they think is equivalent for the 


mischief done. 


Scarcely any sum could compensate a laboring man 


for the loss of a limb, yet you do not in such a case give him enough 


to maintain him for life. 


exceasive. Chicago, &c. R. R. Co, ». 
Payzant, 87 Ill, 125. In a California 
case, a verdict for $10,000 for an injury 
which necessitated the amputation of an 
arm, where the defendant was guilty of 
gross negligence, was held not excessive. 
Robinson v. Western Pacific R. R. Co., 48 
Cal. 409. Ip an action by a female pas- 
senger againat a railroad company for car- 
rying her beyond her station, the plaintiff 
had judgment for $1,000. There was no 
circumstance of malice, insult, wantonness, 
violence, oppression, or inhumanity prac- 
tised by the company's servants towards 
the plaintiff, but, on the contrary, their 
conduct was polite and considerate. It 
was held that the judgment was excessive 
in amount, and must, for that reason, be 
reversed, Trigg v. St Louis, Kansas City, 
& Northern R. R. Co., 74 Mo. 147. Inan 
action brought by a brakeman for personal 
injuries resulting in the loss of the thumb 
and first finger of the right hand, by reason 
of which he was laid up a little over a 
month and could do but little work for 
three or four months, a verdict of $6,500 
was held to be so excessive as to show that 
it was given under the influence of passion 
or prejudice, and ought to be set aside. 
Kansas Pacific R. R. Co. v. Peavey, 29 
Kan. 169. But a verdict of $8,000 for the 
death of a passenger was held not exces- 
sive. Cook v. Clay Street Hill R. BR. Co., 


No rule can be laid down in such a case; 


60 Cal. 604. So a verdict for $8,500 for 
personal injuries was held not excessive. 
Klntts v. St. Louis, Iron Mountain, &c. 
R. R. Co., 75 Mo. 642. The sum of 
$2,500 was held not to be excessive dam- 
ages for the breaking of the arm of an old 
lady, sixty-two years of age, the injury 
being permanent. Pittsburgh, &c. R. R. 
Co. v. Sponier, 85 Ind. 165. A verdict of 
$7,000 for a personal injury to a passenger 
was held not excessive. Lambkin v. 
South-Eastern Ry. Co., L. R. 5 App. Cas. 
852. Where, without fault, the plaintiff's 
son, aged sixteen years, was seriously in- 
jared by the negligent management of a 
train, so as to be unconscious for a time 
and disabled for some weeks, a verdict for 
$530 was held not excessive. Indianapolis 
& Vincennes R. R. Co. ». MeLin, 82 Ind. 
485. A verdict for $1,400 damages, iv an 
action to recover for gross negligence, 
causing the death of the plaintiff's intes- 
tate, even if the Supreme Court may re- 
view the case as to damages, was held not 
to be so large as to require a reversal. 
Chicago & Alton R. R. Co. v. Bonifield, 
104 Ill. 228. Soa verdict for $5,000 ac- 
tual damages for personal injuries, caused 
by the negligence of the employés of a 
railway company, was held not to be so 
excessive as to require a reversal therefor. 


Houston, &. R. R. Co. v. Boehm, 57 
Tex. 152. 
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and although a jury are frequently cautioned not to let their verdict 
be influenced by the poverty of the plaintiff and the wealth of the 
defendant, yet the caution is probably seldom much attended to.” ! 
LorD COLERIDGE, in a leading English case,? laid down the rules which 
should guide the jury in such cases, most admirably. He said to 
the jury, after stating that there was no answer to the prima facie 
case of negligence, “It is therefore, really and truly in fact, a mere 
question of the assessment of damages, — what, under the circum- 
stances, it is fair and reasonable the defendants should pay to the 
plaintiff by way of compensation for the injuries he has sustained. 
. . . It is to be such compensation as, under all the circumstances of 
“the case, the jury who have to assess it think is fair and reasonable ; 
and with every desire to assist you . . . I am‘afraid anything more 
definite or intelligible I am unable to lay down. It is a matter in 
which, really, the common-sense of the country, as represented by 
you twelve gentlemen in the jury-box, must determine. . . . An ab- 
solute compensation is not the true measure of damages in this case ; 
. it is not to be an absolute compensation, but a fair and reason- 
able amount of damages under the circumstances of the case. Now 
what is really that fair and reasonable amount? It must be made 
up of several ingredients. I do not mean that if you give, I will 
take a round sum, say 100/, . . . you must go so far as to give 25/. 
for pain and suffering, 25/. for loss and damage, 25/. for future suffer- 
ing, and 25/. for the chance of not doing work again. By saying the 
compensation consists of so many ingredients I do not mean to say 
you must put a fixed sum against each of these, but there are certain 
leading considerations to be taken into account by you in arriving at 
the lump sum which at last it will be your duty to assess in this 
case. Now, one of these is the pain and suffering; as to that there 
is no question; . . . pain and suffering of a most acute kind Dr. Phil- 
lips has sustained ; that has not been seriously disputed, and compen- 
sation for that pain and suffering he is undoubtedly entitled to. 
That is a serious, manifest, and undisputed fact. Then there is the 
loss, at any rate for two years, of his business. Now, what is that 
business?” Hethen directed the attention of the jury to the evidence 
as to the plaintiff’s professional income, the effect of which was to show 
that during the three years before the accident, his net earnings, after 
deducting all the expenses incurred in carrying on his profession, had 


1 Ashworth v. South-Eastern Ry. Co., = * Phillips v. London, &. Ry. Co., 42 
18 Q. B. 104. L. T. Rep. N. . 6. 
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been about 5,000/. a year. He then proceeded as follows: “ But then 
it is said that is too much, because some of these are large payments 
which have come from nine clients, and in the nature of things it is 
not likely that these sums will recur. This 1,300/. from one person in 
three years, that 400/. from another in two years, 360/. from another in 
two years, and nearly 500/. from another in three, all these and other 
sums are not likely to recur. Now, I do not see at all why the confi- 
dence of the gentlemen who make these large payments should dimin- 
ish, or their generosity either, and I do not quite see why, in the class 
of patients this gentleman had, people who send 1,000/ and 500/. and 
so on (5,000/. in one case) to their doctor, without inquiry, to pay for 
the number of visits that had been had, I do not see why the same 
gentleman should not pay 5,000/. overagain; . . . itis a lucky thing, 
if Dr, Phillips should recover, that his practice is among patients who 
do not care about money. . . . I really do not see why these should 
be the only nine people in the world who do these things, and who 
will continue to do them, and why, if they cease to do so, they should 
not be succeeded by others equally generous; but you must give it 
such weight as you think fit. Subject to that observation it comes to 
this, that it is about 5,000/. a year, and it has been an increasing 
practice. .. . There is no doubt that from that time in 1877 [the 
time of the accident] to this he has not earned a shilling, and for 
that some very considerable compensation is to be awarded by the 
company. Now then comes a far more important question, and that 
is, what is to be his future ?” 

He then commented on and compared the evidence given by the 
medical witnesses with regard to the condition of the plaintiff, and 
the opinions which they expressed as to the possibility of recovery. 
He then proceeded as follows: “Gentlemen, that really is the whole 
case. I do not know that I could usefully occupy your time any 
further. I have placed before you the principles upon which you 
ought to give this compensation. I have placed before you, as far as 
I can, the law which you are to take into consideration in granting 
that compensation, and now I leave it to you, under all the circum- 
stances of the case, to give such fair and reasonable compensation to 
Dr. Phillips as you think he deserves, I do not mean morally, but as 
you think the circumstances of the case warrant you in giving. Of 
course, in awarding that compensation you will be mainly influenced 
by the view you take of the probability of his being able in eighteen 
months’ or two years’ time, or possibly even in less, or it may be 
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more, to resume the lucrative practice which certainly, for a time, 
beyond all question, he has been deprived of by the action of the de- 
fendants. I thjnk I may direct you to be good enough to find for the 
plaintiff, and your duty is to say what amount of damages, under the 
circumstances, you will give.” 

As to expenses, he directed the jury to give what they thought 
fair and reasonable, adding: “If you think that he was put to any 
extra expense, that his living, his journeys, or his carriages or horses 
were seriously increased, or that he was put to expense by the action 
of the company, that is an element that you ought to take into your 
consideration. He puts it at 1,000/, and you will say, upon the 
whole, whether you think that is too much or too little.” 

The jury found a verdict for the plaintiff for $80,000 damages, and 
& new trial was refused by the appellate courts. 

If the wrong and the legal damage are not known by common ex- 
perience to be usually in sequence, and the damage does not accord- 
ing to the ordinary course of events follow from the wrong, they are 
not sufficiently conjoined, or concatenated as cause and effect, to sup- 
port an action.’ If the damages would not have followed the wrong 
if other, independent circumstances had not intervened, for which 
the defendant is not responsible, the damage cannot be said to be 
the proximate result of the wrong, or so connected therewith as to 
uphold a recovery therefor? But a wrong-doer is responsible for 
all the consequences that ensue in the ordinary and natural course 
of events, although those events are brought about by the interven- 
ing agency of others, provided the intervening agency was set in 
motion by the primary wrong-doer, or the acts causing the damage 
were the necessary or legal and natural consequences of the original 
wrongful act.2 The most frequent and apt illustration of this rule 
relating to the concatenation of cause and effect is to be found in 
the Squib Case In that case, the defendant threw a lighted squib 
into the market-house, in a market-place, during a fair, and the 
squib fell upon a gingerbread-stall, and the stall-keeper, to protect 
himself and his wares, threw the squib across the market-house, 
where it fell upon another stall, and was again thrown off, and ex- 
ploded near the plaintiff's eye and blinded him; and it was held that 
the original thrower was responsible in damages for the injuries sus- 


1 Lord CAMPBELL in Gerhard v. Bates, § Addison on Torts (Wood's ed.), 18. 
2 El. & Bi. 490. 4 Scott v, Shepherd, 8 Wils. 408. 


8 Hoey o Felton, 11 C. B. n. a. 146. 
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tained by the plaintiff through the intervening agency of the others. 
“ All the injury,” said De Grey, C. J., “ was done by the first act of 
the defendant. That, and all the intervening acts of throwing must 
be considered as one single act. It is the same as if a cracker 
had been flung which had bounded and rebounded again and again 
before it had struck out the plaintiff's eye.” In an early American 
case,' the defendant, having had a quarrel with a boy in the street, 
took up a pickaxe and pursued the boy, and the latter ran for safety 
into a wine-shop and upset a cask of wine. The pursuer of the boy 
was held responsible for the wine. So if while a person is riding a 
horse, another person whips it, in consequence of which, it runs 
away and runs over some other person or damages his property, he 
who whipped the horse is responsible for the injury, and not the 
person who rode the horse? These rules are time-honored and in- 
disputable, and are universally applied, except in cases where the 
courts cut adrift from principles. In the case of personal injuries 
received by passengers through the negligence of a railway company, 
they are especially applicable, and necessary to secure to the injured 
party his just rights. Ifa passenger is, through the negligence of a 
carrier, left at the wrong station late at night, whereby he is com- 
pelled to walk a long distance to reach his place of destination, and 
during his attempt to reach his place of destination, contracts a se- 
vere cold, or is lamed by the exertion, it is the rankest nonsense to 
say that there is no such immediate connection between the wrong 
and the injury as to entitle the passenger to recover therefor; and 
the tendency of the courts, both English* and American, is to hold 
that such injuries are sufficiently connected with the wrong to be 
the subject of damages. Thus in a Maryland case® in an action 
brought by a husband and wife to recover damages for personal inju- 
ries to the wife, caused by the negligence of the defendants, the wife 
having testified that shortly after the injury complained of, a cancer 
was developed at the place on her person where she was injured, 


1 Vandenburgh 0. Truax, 4 Den. (N. 61 Md. In Lange v. Wagner, 62 Md. 
Y.) 464. 810, 88 Am. Rep. 380, in an action ona 

% Gibbons v. Pepper, 2 Ld. Raym. 88. bond given on an injunction restraining 

* McMahon v. Fied, 45 L. T. nN. 8 the erection of a stable, it was held that 
881. injury done to the plaintiff's cows by ex- 

4 Brown o. Chicago, &c. R. R. Co., 64 posure to the weather, and the consequen- 
Wis. 842; Baltimore City Pass. R. R. tial diminution of their flow of milk was 
Co. v, Kemp, 61 Md. ; Drake v. Reily, 98 a proper item of damage. Seo also Waller 
Penn. St. 493. v. Midland Ry. Co, 12 Ir. L. T. 145. 

§ Baltimore City BR. BR. Co. v, Kemp, 
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and medical testimony having been offered on both sides of the 
question, whether the cancer was the result of the injury, — it was 
held that it was for the jury to determine as a matter of fact 
whether the cancer did result from the injury received; and in 
determining this question they were required to consider all the 
circumstances and coincidences of the case, in connection with the 
testimony of the professional witnesses; that if the jury believed 
from all the evidence before them that the cancer was the natural 
and proximate consequence of the blow inflicted by the negligent 
act of the defendant, it would properly form an element to be con- 
sidered in awarding damages for the pain and injury suffered by the 
female plaintiff; and that the fact that she may have had a tendency 
or predisposition to cancer, could afford no proper ground of objection 


to her claim.) 


1 See also Milwaukee, &. R. R. Co. ». 
Kellogg, 94 U. 8. 469; Houston, &c. 
R. RB. Co. v. Fredericka, Tex. Sup. Ct., 
1882. In the Maryland case last cited, 
Auvey, C. J., said: ‘*The question is, 
whether the production of cancer, as the 
twsult of any injury received by the negli- 
gence of the defendants, under the circum- 
stances ot this case, be too remote a con- 
sequence from such negligence, to form an 
element of damage to the plaintiff. If it 
be not, then clearly the court below com- 
mitted no error in refusing the second 
prayer of the defendants. It is not simply 
because the relation of cause and effect 
may be somewhat involved in obscurity, 
and therefore difficult to trace, that the 
principle obtains, that only the naturel 
aud proximate results of a wrongful act 
are to be regarded. It is only where there 
may be a more direct and immediate suffi- 
cient cause of the effect complained of, 
that the more remote cause will not be 
charged with the effect. If a given result 
can be directly traced to a particular 
cause, as the natural and proximate effect, 
why should not such effect be regarded by 
the law, even though such cause may not 
always, and ander all conditions of things, 
produce like results? It is the common 
observation of all, that the effects of per- 
sonal physical injuries depend much upon 
the peculiar conditions and tendencies of 
the persons injured; and what may pro- 
duce bnt slight and comparatively unia- 

VOL. 11, — 38 


jurious consequences in one case, may pro- 
duce vonsequences of the most serious and 
distressing character in another. And 
this being so, a wrong-doer is not per- 
mitted to relieve himself from responaibil- 
ity for the consequences of his act, by 
showing that the injury would have been 
of less severity if it had been inflicted upon 
any one else of a large majority of the 
human family. Hence the general rule 
ia, that in actions of tort like the present 
the wrong-doer is liable for all the direct 
injury resulting from his wrongful act; 
and that too although the extent or special 
nature of the resulting injury could not, 
with certainty, have been foreseen or con- 
templated ag the probable result of the act 
done. If therefore the jury believed, from 
all the evidence before them, that the can- 
cer in the breast of Mrs. Kemp was the 
natural and proximate consequence of the 


’ blow received on her breast, by the negli- 


gent act of the defendants, it would prop- 
erly form an element to be considered in 
awarding damages for the pain and injury 
suffered by her. If by the blow received 
a severe contusion had been produced, re- 
sulting im an ordinary tumor or open ulcer, 
we suppose no question would have been 
raised as to the right of the plaintiff to 
show such results of the injury received, 
as indicating the extent of the injury and 
the degree of suffering endured. Why 
should a different rule be applied to this 
case! That the female plaintiff may have 


s 
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In Wisconsin! a doctrine strictly in consonance with that ex- 
pressed in the Maryland case is held. In the case last cited the 
plaintiffs, husband and wife, were passengers on the defendant’s rail- 
road. Through the negligence of the train-employés they were put 
off the train before they reached the station of their destination, in 
the dark, where they were unacquainted; and consequently they 
walked along the track, in the dark, a distance of three miles to the 
station to which the defendant had contracted to carry them. Asa 
consequence of this walk the female plaintiff, being pregnant at the 
time, suffered a long illness and prostration, resulting in a miscar- 
riage.2 The defendant appealed, on the ground, amongst other 
things, that the negligence of its employés was not the proximate 
cause of the plaintiff’s sickness and miscarriage. The court, how- 
ever, held otherwise, saying: “The rules which limit damages in 


had a tendency or predisposition to cancer, 
can afford no proper ground of objection. 
She in common with all other people of 
the community had a right to travel or he 
carried in the cars of the defendants, and 
she had a right to enjoy that privilege 
without incurring the peril of receiving a 
wrongful injury that might result in in- 
flaming and developing the dormant germs 
of a fatal disease. It is not for the defend- 
ants to say that because they did not, or 
could not iu fact, anticipate such a result 
of their negligent act, they must therefore 
be exonerated from liability for such con- 
sequences as ensued. They must be taken 
to know, and to contemplate, all the 
natural and proximate consequences, not 
only that certainly would, but that prob- 
ably might flow from their wrongful act. 
The defendants must be supposed to know 
that it was the right of all classes and con- 
ditions of people, whether diseased or 
otherwise, to be carried in thcir cars, and 
it must also be supposed that they knew 
that a personal injury inflicted upon any 
one with predisposition or tendency to 
cancer, might and probably would, de- 
volop the disease. See case of Stewart v. 
City of Ripon, 38 Wis. 584. The defend- 
ants have cited and relied upon the case 
of Hobbs v. London & South-Western Ry. 
Co., L. R. 10 Q. B. 111; 11 Eng. Rep. 
181, as maintaining a doctrine difforent 
from that just stated by us. But in 
several respects that case is quite different 


from this. In the first place, that was an 
action upon contract, seeking a recovery 
fora breach thereof. There a passenger, 
who had been set down with his wife at a 
wrong station, sought to recover from the 
railway company damages for a cold which 
his wife had taken*in consequence of the 
exposure in having to walk home in the 
rain. And it was held that the loss so 
occasioned was not so connected with the 
breach of contract as that the carrier 
breaking the contract would be liable. As 
said by the court, the catching cold by 
the plaintiff’s wife was not the immediate 
and necessary effect of the breach of con- 
tract, or was not such an effect as could 
fairly be said to have been in the contem- 
plation of the parties. But we suppose, 
with Mr. Mayne, in his work om Damages, 
p. 73 (Wood's ed.), that that case would 
have been differently decided, if instead of 
putting the plaintiff down safely at the 
wrong place, the company had by their 
negligence caused any personal injury to 
him. Without therefore intimating that 
we should accept the decision as an an- 
thority in any case, we think it has no di- 
rect application to the case before us.” 

1 Brown »v, Chicago, &. R. R. Co., 54 
Wis. 342. 

2 See aleo Fitzpatrick v. Great-Western 
Ry. Co. 12 U. C. Q. B. 645, where pre- 
mature confinement resulting from an 
injury was held to constitute a ground of 
action. 
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actions of tort, so far as any general rules can be established, are 
in many respects different from those in actions on contract. The 
general rule is that the party who commits a trespass or other 
wrongful act is liable for all the direct injury resulting from such 
act, although such resulting injury could not have been contemplated 
as a probable result of the act alone! These cases, and many more 


1 Eten v. Luyster, 60 N. Y. 252; Hill 
o. Winsor, 118 Mass. 251; Lane v. Atlantic 
Works, 111 id. 186; Keenan v. Cavanangh, 
44 Vt. 268; Little ». R.R. Co., 66 Me. 
239; Collard o. R. R. Co., 7 H. & N. 79; 
Hart v. R. R. Co., 18 Met. 99-104; Wel- 
lington v. Downer Kerosene Oil Co., 104 
Mass. 64; Metallic Compression Casting 
Co. v. R, R. Co., 109 id. 277, 12 Am. 
Rep. 689 ; Salsbury ». Herchenroder, 106 
Mass, 458; 8 Am. Rep. 354; Perley ». 
RR. Co., 98 Mass. 414; Kellogg v. R. R. 
Co., 26 Wis, 223; 7 Am. Rep. 69; Patten 
v. R. R. Co., 32 Wis. 524, and 36 id. 413; 
Williams v, Vanderbilt, 28 N. Y. 247; 
Ward v. Vanderbilt, 84 How. Pr. (N. Y.) 
144; Bowas v. Pioneer Tow Line, 2 Sawy. 
(U.S.C. C.) 21. In Stewart r. Ripon, 38 
Wis. 584, it was held that ‘‘the public 
streets and sidewalks of a city are for the 
use of the sick and infirm, and those with 
organic predisposition to disease, as well 
as for that of the healthy and robust ; and 
the corporation is chargeable with knowl- 
edge that persons of the former classes 
constantly travel its highways, and that a 
bodily injury to such from a defective 
highway may be greatly aggravated by 
their diseased condition. If therefore the 
diseased condition of the plaintiff's arm 
would not have occurred but for his orcania 
tendency to scrofula, still the defendant's 
negligence must be regarded as the proxi- 
mate cause of the whole injury.” In Oliver 
v. La Valle, 36 Wis. 592, the ‘plaintiff, 
who was a marriel woman, and pregnant, 
was riding with her brother, and when 
crossing a defective bridge in a public 
highway the team broke throngh the 
bridge. The plaintiff jumped from the 
wagon and assisted her brother in an at- 
tempt to extricate the team. Failing in 
this, at the request of her brother she ran 
some distance to obtain more assistance. 
The result of her fright and exertions was 
a miscarriage. She brought an action 
against the town, and the principal dam- 


ages proved on the trial were the conse- 
quences of such miscarriage. It was held 
that such damages were the proximate 
result of the negligence of the town, and a 
verdict and judgment therefor were ens- 
tained.” In Eten v. Luyster, 60 N. Y: 
258, the court held that where the defend- 
ants tore down and destroyed a building 
built by them, in which the plaintiff 
had a sum of money in a box, which 
was lost in the removal, the plaintiff was 
not bound to gather up the fragments of 
his scattered and broken chattels, but was 
at liberty to leave them where the defend- 
ants placed them, looking to them for 
their value; that the plaintiff was entitled 
to recover for all losses occasioned by the 
trespass, including the destruction of the 
building, the loss of the money, and the 
value of the unexpired term; that although 
the money was kept in an unusual place, 
and the defendants may not have suspected 
its presence, yet that they were liable for 
its loas, which was the direct result of 
their acts. But in Pullman Palace Car 
Co, v. Barker, 4 Col, 344, 34 Am. Rep. 89, 
the defendant’s palace car, in which plain- 
tiff was sleeping, was burned, through the 
negligence of defendant’s servants. The 
burning was so rapid that she had not time 
to properly clothe herself, and she left it 
in her stocking feet. In doing so she was 
compelled to stand for a short time on the 
platform of another car, and caught a 
severe cold which caused a cessation of her 
menses and resulted in a long period of 
illness. The court said (p. 347); ‘‘ Con- 
ceding that the appellee was compelled on 
account of the smoke and flames to leave 
the car in the half-clad condition she did, 
the exposure to the cold was the direct and 
neceasary result of the appellant’s negli- 
gence. Her subsequent illness however 
was not the result of the exposure, but the 
result of the exposure in her then condi- 
tion.” This case was expressly disap- 
proved in Brown ». Chicago, &0, R. RB 
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which might be cited, clearly establish the doctrine that one who 
commits a trespass or other wrong is liable for all the damages 


Co., ante, — the court saying: ‘There is, I 
think, but one case cited by the learned 
counsel for the appellant which appears to 
be in direct conflict with this view of the 
case, except those which relate to the 
breaches of contract, and that is the Pull- 
man Palace Car Co, v. Barker, 4 Col. 344. 
This case is, we think, unsustained by an- 
thority, and is in direct conflict with the 
decisions of this court in the cases of Stew- 
art r. Ripon, and Oliver v. La Valle, supra. 
This decision is, it seems to me, supported 
by the principles of neither law nor ha- 
manity. It in effect says, that if an in- 
dividual unlawfully compels a sick and 
enfeebled person to expose himeelf to the 
cold and storm to escape worse conse- 
quences from his wrongful act, he cannot 
recover damages from the wrong-loer be- 
cause it was his sick and enfeebled condi- 
tion which rendered his exposure injurious. 
Certainly such a doctrine dors not com- 
mend itself to those kinder feelings which 
ere common to humanity, and I kuow of 
no other case which sustains its conclu- 
sions.” In Murdock v. Boston, &. R. BR. 
Co., 138 Mass. 15,—an action of damages 
Sor breach of contract to carry the plaintiff 
as a passenger from Springfield to North 
Adama, — it appeared that the plaintiff 
bought e ticket at Springfield which en- 
titled him to be curried to North Adams; 
that the defendant's conductor refused to 
raceive the ticket, and when the train ar- 
rived at Pittsfield, the conductor, who was 
a railroad police-officer, arrested the plain- 
tiff for evading his fare and delivered him 
into the custody of two police-officers of 
Pittsfield, who detained him during the 
night in the place of detention provided 
for arrested persons. The presiding judge 
ruled that the plaintiff waa entitled to re- 
cover damages for this arrest and imprison- 
ment, for indignities which the plaintiff 
claimed that he suffered at the hands of 
the Pittsfield police-officers, for his mental 
suffering, and for sickness produced by a 
cold caught while confined. The court in 
review said: ‘‘The distinction between the 
rules of damages applicable in actions of 
contract and of tort appears to have been 
overlooked at the trial, We are of opinion 


that too broad a rule was adopted in this 
case. Damages for a breach of a contract 
are limited to such as are the natural and 
proximate consequences of the breach, such 
as may fairly be supposed to enter into the 
contemplation of the parties when they 
made the contract, and such as might na- 
turally be expected to result from its viola- 
tion. The detention of the plaintiff during 
the night, his discomforts in the place of 
detention, the cold which he took by the 
dampness of the cell, and the indignities 
he suffered from the police-officers of Pitts- 
field, were not the immediate comsequences 
of the breach of the defendant's contract 
to carry the plaintiff to North Adams. 
They were the results of intervening causes, 
not the primary but the secondary effects 
of the breach of contract, and are too re- 
mote to come within the rule of damages 
applicable in an action of contract. Hobbs 
v. London & South-Western Ry. Co., L. R. 
10 Q. B. 111. The plaintiff's remedy for 
these wrongs, if proved, is by an action of 
tort. The defendant was not required to 
be ready to meet and contest these ques- 
tions under a declaration alleging a breach 
of a contract to carry the plaintiff to North 
Adams.” In Hobbs v. London, &. Ry. 
Co., L. R. 10 Q. B. 111, the plaintiff, with 
his wife and two children, took tickets to 
H. on the defendants’ railway. They were 
set down at E. It being late at night, the 
plaintiff could not get a wagon nor accom- 
modation at an inn. They bad therefore 
to walk five or six miles on a rainy night, 
and the wife took cold, was laid up in bed 
for some time and was unable to assist her 
husbend. The jury found 82. for incon- 
venience in having to walk home, and 20/. 
for the wife's illness and its consequences. 
The court held the 8/. recoverable, but not 
the 207. The circumstances in Indiana- 
polis, &c. R. R. Co. v. Birney, 71 Ill. 391, 
were very similar to those in the Hobbs 
case, except that in the latter the plaintiff 
‘‘had the option to remain five or six hours 
and take the next train, or procure a horse 
or a horse and carriage;" and the opinion 
is based on the ground that his exposure 
was voluntary and unnecessary. 
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which legitimately flow directly from such trespass or wrong, 
"gh sepsis damages might have been foreseen by the wrong-doer 
or not.” 

In a New York case? the defendant contracted to carry the plain- 
tiff from New York to San Francisco, via Nicaragua; but in conse- 
quence of the wrecking of the vonnecting vessel on the Pacific coast, 
he was detained several weeks on the Isthmus, where he contracted 
& local fever, which disabled him for a long time after his return to 
New York, and this injury was held to constitute a good ground of 
recovery. Ina recent case in the United States Supreme Court,? 
where an injury to a passenger upon a railway produced insanity, and 
while laboring under it he committed suicide, it was held that the in- 
jury was the result of his own act and was not the proximate cause 
of his death.‘ Damages for bodily and mental pain and suffering 


1 Pullman Palace Car Co. v. Barker, 4 
Col. 844, 84 Am. Rep. 89; McMahon »v. 
Field, 7 Q. B. Div. 591; Lange v. Wagner, 
52 Md. 310; 86 Am. Rep. 380. The case 
of Hobbe v. London, &. Ry. Co., L. RB. 
10 Q. B. 111, is severely criticised in Mc- 
Mahan »v. Field, 44 L. T. n. 8. 175, and 
also in Wilson v. Newport Dock Co., L. RB. 
1 Ex. 177. 

2 Williams v. Vanderbilt, 28 N. 
217. 

§ Scheffer v. Washington, &. R. R. 
Co., 105 U. 8. 249. In Houston, &c. 
R. BR. Co. v. Leslie, 57 Tex. 88, it was 
held that a disease directly induced by 
the injury is an element of damage al- 
though such result is unusual. 

4 Mitter, J., said: ‘The Circuit 
Court sustained the demurrer on the 
ground that the death of Scheffer was 
not due to the negligence of the railroad 
company in‘ the judicial sense which made 
it liable under the statute. That the 
relation of such negligence was too remote 
as a cause of death to justify recovery, 
the proximate cause being the suicide of 
the decedent — his death by his own im- 
mediate act, In this opinion we concur, 
Two cases are cited by counsel, decided 
in this court, on the subject of the remote 
and proximate causes of acts where the 
liability of the party sued depends on 
whether the act is held to be the one or 
the other; and though relied on by 
plaintiffs in error, we think they both 


Y. 


sustain the judgment of the Circuit Court. 
The first of these is that of Insurance Co. 
ov. Tweed, 7 Wall. (U. 8.) 44. In that 
case 8 policy of fire insurance contained 
the usual clause of exception from liability 
for any loss which might occur ‘by 
means of any invasion, insurrection, riot, 
or civil commotion, or any military or 
usurped power, explosion, earthquake or 
hurricane.’ An explosion took place in 
the Marshali warehouse which threw down 
the walls of the Alabama warehouse, — 
the one insured, situated across the street 
from Marshall warehouse, — and by this 
means, and by the sparks from the Eagle 
Mill, also fired by the explosion, facilitated 
by the direction of the wind, the Alabama 
warehouse was burned. This court held 
that the explosion was the proximate 
cause of the loss of the Alabama ware- 
house, because the fire extended at once 
from the Marshell warehouse, where the 
explosion occurred. The court said that 
no new or intervening cause occurred 
between the explosion and the burn- 
ing of the Alabama warehouse. That 
if a new force or power had intervened, 
sufficient of itself to stand as the cause of 
the misfortune, the other must be consid- 
ered as too remote. This case went to the 
verge of the sound doctrine in holding the 
explosion to be the proximate cause of the 
lose of the Alabama warehouse ; but it 
rested on the ground that no other proxi- 
mate cause wasfound. In the case of Mil- 


‘ 


1238 RAILWAYS AS CARRIERS OF PASSENGERS. [CHAP, XVII. 


induced by the injury, according to its intensity and duration, are 
proper elements, and are necessarily so immeasurable, and incapable 
of strictly accurate estimation, that they are left largely to the dis- 
cretion of the jury. But unless physical injury ts connected with the 
mental pain there can be no recovery therefor, as the latter alone 
does not constitute either a ground of action or an element of 
damage, unless accompanied by circumstances of malice, insult, or 
inhumanity. In a note to Mayne on Damages ® we said: “ But we 
do not apprehend that the rule has any such force as to enable a 
person to maintain an action where the only injury is mental suffer- 
ing, as might be thought from a reading of the loose dicta and state- 
ments of the court in some of the cases. So far as I have been able 
to ascertain the force of the rule, the mental suffering referred to is 
that which grows out of the sense of peril, or the mental agony at the 
time of the happening of the accident, and that whtch 1s incident to 


waukee & St. Paul R. R. Co. v. Kellogg, 94 
U.S. 469, the sparks from a steam ferry- 
boat of the company had set fire to an 
elevator, and the sparks from the elevator 
had set fire to Kellogg’s sawmill and lum- 
ber-yard, which were from three to four 
hundred feet from the elevator. The 
court below was requested to charge the 
jury that the sparks from the steamboat, 
as a cause of the fire of the mill and lum- 
ber, were too remote. Instead of this the 
court submilied to the jury to find ‘ whether 
the burning of the mill and lumber was 
the result naturally and reasonably to be 
expected fromthe burning of the elevator; 
whether % was a result which under the 
circumstances would not naturally follow 
from the burning of the elevator; and 
whether it was the result of the continued 
effect of the sparks from the steamboat, with- 
out the aid of other causes not reasonably to 
be expected.’ The Supreme Court affirmed 
this ruling, and in commenting on the dif- 
ficulty in ascertaining in exch case the line 
between the proximate and remote causes 
of a wrong for which a remedy is sought, 
says: ‘It is admitted that the ruling is 
difficult. But it is generally held that in 
order to warrant a finding that negligence 
or an act not amounting to wanton wrong 
is the proximate cause of an injury, it 
must appear that the injury was the nat- 
ural and probable consequence of the neg- 


ligence or wrongful act, and that it ought 
to have been foreseen in the light of the 
attending circumstances.”" To the same 
effect is the language of the court in 
McDonald »v. Snelling, 14 Allen ( Mass.), 
294. 

! Phillips o. South-Western Ry. Co., 
L. R. 4 Q. B. Div. 406 ; Morris ». Chica- 
go, &c. R. R. Co., 45 Iowa, 29. 

2 Quigley v. Central Pacific BR’ R. Co., 
11 Nev. 350 ; Illinois Central R. R. Co. 
v. Sutton, 53 Ill. 397 ; Johnson v. Wells, 
6 Nev. 224 ; Indianapolis, &. R. R. Co. 
v. Stables, 62 Ill. $13 ; Gulf, &. R. R. 
Co. v. Levy, Tex. Sup. Ct. 1888. The last 
case oveitules So Relle », Western Union 
Tel. Co., 55 Tex. $10, in which it was 
held that damages for mental suffering in- 
duced by a failure to seasonably deliver a 
telegram might form the basis of an action. 
Referring to this case, in the case cited 
above, StayToN, J., said: ‘* We sre ree 
ferred to the case of So Relle v. W. U. 
Tel. Co., 55 Tex. 310, as an authority for 
the proposition that an action for mental 
suffering alone may be maintained. The 
opinion in that case does not seem to con- 
tain the proposition necessary to sustain 
this action ; but we are of the opinion that 
it cannot be sustained upon the principle, 
nor upon the authority of adjudicated 
cases."’ 


* Wood's Mayne on Damages, 74. 
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and blended with the bodily pain incident to the injury, and the appre- 
hension and anxiety thereby induced, In no well-considered case has 
it ever been held that mental anguish alone, unaccompanied by an 
injury to the person, afforded a ground of action ;”! and this has been 
cited by the courts of several States with approbation. The age and 
occupation of the injured person,” the value of his services, that is, 
the wages which he has earned in the past, whether he has been em- 
ployed at a fixed salary® or as a professional man, are proper to be 


1 Canning v. Williamstown, 1 Cush. 
{Mass.) 452; Joch v. Dankwardt, 85 IIL 
$33 ; Lyuch v. Knight, 9 H. L. Cases, 
577, 598 ; Johnson v. Wells, Fargo, & Co., 
6 Nev. 225 ; Freese v. Tripp, 70 Ill. 503; 
Meidell v. Anthis, 71 id. 241; Blake », 
Midland Ry. Co., 10 Eng. L. & Eq. 442. 

2 Whalen v. St. Louis, &. R. R. Co., 
60 Mo. 823. « 

3 Simonson v. Chicago, &. R. R. Co., 
49 Iowa, 87; McIntyre », N. Y. Central 
R. RB. Co., 87 N. Y. 287 ; Grant v. Brook- 
lyn, 41 Barb. (N. Y.) 381; Kline v. Kan- 
sas, &c. R. R. Co., 50 Iowa, 656. Mere 
speculative profits are not to be consid- 
ered ; damages in cases of personal injury 
may be awcertained by the reduction of 
plaintiff's earning powers, mental or physi- 
cal, and therefore reference should be had 
to his business at the time of the accident. 
Penn. R. R. Co. v. Dale, 76 Penn. St. 47. 
In Arkansas it was held that a passenger 
who is injured by the negligent running 
of a train, or on account of an insufficient 
platform at which he is landed, is entitled, 
as damages, to compensation for the bodily 
injury sustained, the pain suffered, the ef- 
fect of the injury on his health, according 
to its degree and probable duration, the 
expenses of his sickness resulting from 
the injury, and of attempting to effect a 
cure, and the pecuniary loss sustained by 
reason of inability to attend to his busi- 
ness or profession. St. Louis, &c. R, R. 
Co. v. Cantrell, 37 Ark. 519 ; Pittsburgh, 
&c. R. R. Co. v. Andrews, 39 Md. 329; 
Mackoy v. Missouri Pacific R. R. Co., 
18 Fed. Rep. 236. In a Missouri case the 
trial court, in an action for personal injur- 
ies, instructed the jury thot if they 
should find for plaintiff, they should 
allow, ‘first, the expenses incurred by 
plaintiff in attempting to cure himself 


of his injuries; second, his loes of 
time ; third, his bodily pain and suf- 
fering and mental anguish,” etc., etc. It 
was held that this instruction, while not 
as definite and precise as it might have 
beeu, was not open to the objection that 
it assumed that plaintiff had incurred ex- 
pense, lost time, and endured bodily pain, 
etc., and the judgment should not be re- 
versed for the mere want of precision. 
Klutts ». St. Louis, &. R. BR. Co., 75 Mo. 
642. Ina Georgia case the suit being by 
an infant child for damages from wounds 
and bruises that were cured in a few 
months, and froin the loss of the sense of 
hearing, alleged to have been a conse- 
quence of the injury, a charge on the 
measure of damages in the terms follow- 
ing was substantially correct: ‘There 
is no known rule of law by which wit- 
nesses can give you the amount in dol- 
lars and cents as the amount of injury, 
but this is left to the enlightened con- 
science of an impartial jury. This does 
not mean that juries can arbitrarily enrich 
one party at the expense of the other, nor 
that they should act unreasonably through 
mere caprice. But it authorizes you to 
give ressonable damages when the proof 
shows that the law authorizes it. But the 
jury should exercise common-sense and 
Jove of justice, and, from a desire to do 
right, fix an amount that will fairly com- 
pensate for the injury received.” Davis 
v. Central R. R. Co., 60 Ga. 329. The 
fact that the salary of a person sustaining 
personal injury throngh the negligence of 
another is continued by his employer dur- 
ing the time he is disabled cannot mitigate 
the damages that the injnred party may 
recover in an action therefor. Ohio, &. 
R. R. Co. v Dickerson, 59 Ind. 317. 
Where a passenger is wrongfully put off a 
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considered! He is entitled to recover for the disabling effect of the 
injury upon his capacity to earn, not only up to the time of the trial 


train at a flag-station at midnight in a 
wintry storm, a great distance from his 
starting-point and destination, and in at- 
tempting to walk to the next station falls 
through a cattle-guard and is injured, it is 
proper to submit to the jury the question 
as to whether the conduct of the conduc- 
tor in putting him off was wanton, reck- 
less, and oppressive, and therefore the 
proper subject of exemplary damages. 
Evans v. St, Louis, &c. R. R. Co., 11 Mo. 
App. 463 ; Kansas Pacific R. R. Co. v. Kes- 
sler, 18 Kan. 523. Where an employé of 
a railway company in enforcing a valid 
Tule of the company, ina case to which he 
in good faith believes it to apply, without 
wantonness, indignity, or insult, ejects a 
passenger from a train, exemplary dam- 
ages are not recoverable therefor. Fitz- 
gerald v. Chicago, &. R. R. Co., 50 Iowa, 
79. If the malicious act of the agent is 
ratified by the railroad company, it may 
be hekt liable for exemplary damages. 
Hays v. Houston & G. N. R. R. Co., 46 
Tex. 272; Graham v. Pacific R. R. Co., 
66 Mo. 536. Where a passenger was 
ejected wrongfully from a train, and while 
leaving the car slipped and was injured, it 
was held that the injury resulting from the 
slipping was too remote for recovery. 
Williamson ». Grand Trank R. R. Co,, 
170. C. 0. P. 615. An aggravated con- 
dition of hernia caused by the cars run- 
ning off the track, whereby the plaintiff was 
shocked, and thus damaged, was held a 
proper element of damage. Houston, &c. 
R. R. Co. v. Shafer, 54 Tex. 641. Where 
the question was whether the child of 
deaf and dumb parents was deprived of 
the sense of hearing by an injury received 
at the hands of the defendant, when it 
was under two months of age, it was de- 
volved on the plaintiff to show that the 
child was not deaf before the injury, or 
was not born deaf. A charge to the jury 
that ‘if the evidence be equally balanced 
for plaintiff and defendant on any con- 
tested point, they should tind that part of 
the case in favor of the defendant,” was 
not erroneous in view of the special facts. 
Davis v. Central R. R. Co., 60 Ga. 329. 
In an action aguinst a railway company 


for personal injury to a passenger, the jury 
in assessing the damages may take into 
their consideration, besides the pain and 
suffering of the plaiutitf, and the expense 
incurred by him for medical and other 
necessary attendance, the loss he has sus- 
tained through his inability to continue a 
lucrative professional practice. Phillips 
v. London & South-Western Ry. Co., L. BR. 
6 C. P. Div. 280. 
1 Phillips v. South-Western Ry. Co., 
L. R. 5 Q. B. Div. 78; New Jersey Ex- 
Co. v. Nichols, 34 N. J. L., 484. 
In Nash v. Sharpe, 19 Hun (N. Y.), 365, 
Pratt, J., says: ‘‘ It seems to be settled 
that in an action for loss of services, evi- 
dence of the nature and extent of the par- 
ty’s business, or how much he was earning 
from his business, or realizing from fixed 
wages, is proper upon the question of 
.”’ Masterton v. Mount Vernon, 
58 N. Y. 891; McIntyre vo. N. Y. Cen- 
tra] R. RB. Co., 87 N. Y. 287; Walker o. 
Erie R. R. Co., 68 Barb. (N. Y.) 260. 
In Holmes v. Halde, 74 Me. 28, 43 Am. 
Rep. 567, in an action to recover for per- 
sonal injuries sustained by the defendant’s 
negligence, where the plaintiff claimed 
damages for loss of business as a physi- 
cian, it is not error to instruct the jury 
that the plaintiff is not prohibited from 
recovering damages for loss of business as 
& physician, although he has no such de- 
gree from a public medical institution as 
would entitle him to maintain an action 
for professional services. Lipsy, J., said : 
“If by the injuries received the plaintiff 
was deprived of his capacity to perform 
his ordinary labor, or attend to his ordi- 
nary business, the loes he sustained there- 
by is an element of damages. The true 
test is what his services might be worth 
to him in his ordinary employment or 
business. It is not what sum he might 
legally recover for such services, but what 
he might fairly be expected to receive 
therefor. What he had previously been 
receiving for hia services in his business 
is proper evidence on this point. A cler- 
fyman who has no fixed salary, but is 
dependent entirely upon voluntary con- 
tributions for his compensation for his 
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but for all probable future disability in that respect.! If the injury 
is of such a character as of itself establishes the incapacity of the 
plaintiff to labor, —as, if it involves the loss of an arm, leg, or 
amounts to a permanent physical disability, no evidence of the 
effect of the injury upon the earning capacity of the plaintiff is 
necessary.? But if the injury is not necessarily permanent, its prob- 
able effect upon the person injured must be shown; as possible con- 
sequences are too uncertain and speculative to constitute an element 


of damage. ® 


services, as in some of our churches, may 
have an income, and if by an injury he is 
deprived of his capacity to perform his 


duties, might lose that income, and suffer 61 


as much loss as if he was receiving a sal- 
ary fixed by contract ; and still he could 
pot enforce the payment of anything from 
his church or society. The plaintiff was 
practising his profession as a physician. 
If he had received no medical degree or 
license, still he was not pursuing a busi- 
ness in violation of law. The law would 
afford him no remedy for the collection of 
his charges for his services, but if his 
patients voluntarily paid him therefor, so 
that he was receiving an income of a cer- 
tain amount for his services, that was the 
measure of the value of his capacity to 
render them, and might be fairly considered 
as evidence tending to show that he would 
receive similar compensation in the future. 
This question was fully considered in 
England in the recent case, Phillips v. 
London & South-Western Ry. Co., 42 
L. T. Rep. (y. 8.) 6. The plaintiff was 
a physician, and brought his action fora 
personal injury by which he was incapaci- 
tated from attending to his business. At 
the trial he proved that before the injury 
he had been receiving large special fees in 
the nature of gratuities from wealthy pa- 
tients, which with his regular charges 
gave him an income of about five thou- 
sand pounds per yeur. The jury rendered 
a verdict for the plaintiff for sixteen 
thonsand pounds. The case was taken to 
the court of appeal, and one of the ques- 
tions was whether the jury was properly 
permitted to consider the special fees in 
estimating the value of the plaintiffs busi- 
ness, and the court held that it was a 
proper matter for their consideration.” 


But it may bo shown that the practice 
of a professiona) man is unlawful. Jacques 
v. Bridgeport Horse R. R. Co. 41 Conn. 


1 Houston, &. R.R. Co, x. Boehm, 57 
Tex. 152. 

8 Texas, &, RB. R. Co. v. O'Donnell, 
58 Tex. 27. 

® In Jewell v. Union Passenger R. R. 
Co., Penn. Sup. Ct., 1883, 40 Leg. Int. 36, 
it was held in an action of damages for 
personal injury by negligence, that no 
damages will be allowed for any specula- 
tive or merely possible consequences of 
the wound in the absence of evidence that 
the result will become more serious ; as in 
case of an injury to one eye, and the barely 
possible result of inflammation extending 
to the other. The court said : ‘* The cor- 
nea of the plaintiff's eye was cut in three 
places, in the lower, outer, and quarter, 
below the line of vision, and the iris be- 
came attached to the lower branches of 
the corneal injury. The power of the eye 
is permanently weakened, but its condi- 
tion has remained unchanged for the last 
twenty months, while subjected to the 
severest tests, and during this time the 
plaintiff has been able to work from eleven 
o'clock, P. M., till seven o'clock, A. M. As 
the measure of damages in this case is 
compensation only, the verdict transcends 
the proper limits, unless we believe that a 
more serious impairment or an entire loss 
of vision will follow as a direct conse- 
quence of the plaintiff's injury. The ad- 
herence of the iris may cause inflamma- 
tion, which will affect the interior of the 
eye, and may aggravate an inflammation 
produced by any cause, and the logs of its 
sight follow. The other eye, to some ex: 
tent, is exposed to the same risk, because 
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Neither the poverty nor the wealth of the plaintiff can be shown, 
to affect the damages, nor the number of persons who are dependent 
upon him for support,’ except in cases where the circumstances 
are such as entitle the plaintiff to exemplary damages. In some 
of the cases it is held that it is uot competent to show that 
the plaintiff’s habits of intemperance are such as to affect his 
earning capacity. But the soundness of this rule is doubtful, and 
upon principle there is no reason why evidence of that character 
which directly bears upon the actual loss to the plaintiff from the 
injury should not be permitted to be shown. In those cases where 
the injury is the result of gross negligence, or the wilful misconduct 
of the defendant’s agents, the plaintiff, in addition to his actual 
damages, is entitled to such exemplary damages as the jury see 


fit to give, to prevent a recurrence of such injuries.* 


of the danger of sympathetic inflamma- 
tion. If an allowance should be made for 
such results in the assessment of damages, 
the verdict ia not too large. They are pro- 
per elements of damage if they are fairly 
probable, and not merely possible. Upon 
the trial there was very little testimony 
directed to this point, and none that in 
our judgment furnishes a just ground for 
a belief that the plaintitfs injury will be- 
come more serious than it now is. Demon- 
stration on such a subject is not to be ex- 
pected, but something more than a mere 
speculation as to possibilities is required. 
If the plaintiff can furnish satisfactory 
evidence on this point he will have an op- 
portunity of doing so if he elects to try 
the case again.” 

1 Ballou v. Farnam, 11 Allen (Muas.), 
78; Kansas, &e. R. R. Co. v. Painter, 9 
Kan. 620; Malone v. Hamley, 46 Cal. 
409 ; Baltimore, &c. R. R. Co. v, Shipley, 
31 Md. 368; Pittsburgh, &c. R. R. Co. v. 
Powers, 74 Ill. 341; Penn. B. R. Co. ». 
Books, 57 Penn. St. 839. 

? Baltimore, &. R. R. Co. v. Boteler, 
38 Md. 568. 

? Philadelphia, &. R. RB. Co. v. Quig- 
ley, 21 How. (U. S.) 202; Hopkins ». 
Atlantic, &. R.R Co., 86 N. H. 9; Bel- 
knap v, Boston, &. R. R. Co., 49 N. H. 
858 ; Lyon v. Hancock, 85 Cal. $72; 
Maysville, &. R. R. Co. v. Herrick, 13 
Bush (Ky.), 122; Western Union Tel. Co. 
v. Kyser, 91 0.8, 495; Milwaukee, &. 


R. R. Co. v. Arms, 91 U. S. 489; Kan- 
gas Pacific R. R. Co. v. Cutter, 19 Kan. 
83; McKinley v. Chicago, &. R. R. Co., 
44 Iowa, 314; Malecek v. Tower Grove 
R. R. Co.,57 Mo. 17. In Kansas, &c. R. R 
Co., 18 Kan. 528, of a verdict for $820, the 
jury specifically returned that $800 of it 
was given as exemplary damages. The 
court sustained the verdict. See also 
Goddard v. Grand Trunk R. R. Co., 57 
Me. 203; Foote v. Nichols, 28 Ill. 486; 
Devine v. Rand, 38 Vt. 621; Hanson v. 
European, &. R. R. Co., 62 Me. 84; 
Beale v. R. R. Co., 1 Dill. (U. S. C. C.) 
568 ; Edleman v. St. Louis Transfer Co., 
8 Mo. App. 503; Perkins v. Missouri, 
&c. R. R. Co., 55 Mo. 201; Hanck ». 
Ridgway, 33 Ill. 473; Kennedy v. North 
Missouri R. R. Co., 36 Mo. 851; Penn. 
R. R. Co. v. Zebe, 83 Penn. St. 318 ; Mil- 
waukee, &c. R.R. Co. v. Arms, 910. 3 
489; Baltimore, &c. Turnpike Co. v. 
Boone, 45 Md. 344; Philadelphia, &c. 
R. R. Co. v. Larkin, 47 Md. 155; New 
Orleans, &c. R. R. Co, v. Hurst, 36 Miss. 
660 ; Maysville R. R, Co. v. Herrick, 13 
Bush (Ky.), 122; Pleasants ». North 
Beach R.R. Co., 84 Cal. 594; Union 
Pacific R. R. Co. v. Hanse, 1 Wyo. 27; 
Atkinson v. Erie R. R. Co., 38 N. J. I. 
854; Kentucky, &c. R.R. Co. x. Dill, 4 
Bush (Ky.), 593. Where a party who is 
rightfully on a railroad car, and has paid 
his fare, is unlawfully expelled, he is en- 
titled to recover more than nominal dam- 
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It was at one time regarded as improper to hold the principal 
liable for the wilful or malicious acts of his agents, and conse- 


ages, even though he sustains no pecuniary 
loss or actual injury to his person. Chi- 
cago, &c. R. R. Co. v. Chisholm, 79 Il. 
584. But where, owing to a misunder- 
standing, a lady was not permitted to 
travel upon a return excursion ticket, and 
she left the train aud took the next one, 
upon which her ticket was recognized, it 
was held that a verdict of $1,000 damages 
was excessive. Goins «. Western R. R. 
Co., 59 Ga. 426. In an action for wrong- 
ful expulsion of a passenger, he is entitled 
to recover for loss of time, expenses while 
delayed, the cust of another ticket and a 
fair compensation for the indignity put 
upon him. Quigley v. Central Pacific R. R. 
Co., 5 Sawyer (U.S.C. C.), 107. But 
in @ suit against a railway company for 
expelling the plaintiff froin its car, where 
there is nothing to authorize the recovery 
of vindictive damages, and no actual dam- 
age is shown, a judgment for $750 will not 
be sustained. Pittsburgh, &c. R. R. Co. 
o. Dewin, 86 Il]. 296. So where the plain- 
tiff purchased a ticket at Elko for San 
Francisco, and was ejected from the cars 
within half a mile from Elko, without sus- 
taining any bodily injuries, the conductor 
using no more force than was necessary lo 
eject him, was delayed one day and had 
to buy another ticket at an expense of 
$40.50, it was held that a verdict of $5,000 
was 80 excessive as to indicate passion and 
prejudice upon the part of the jury. Quig- 
ley v. Central Pacific R. R. Co., 11 Nev. 
350. So where a passenger is wrongfully 
expelled from the cars, and it appears that 
while there was a sharp scuffle, some blows 
given, and some blood drawn, there were 
no broken limbs or bones, no permanent 
injury or disfiguration, no long confine- 
ment, no protracted pain and suffering, no 
heavy expenses for medicine, nursing, or 
physician, little loss of time, not to ex- 
ceed a day's delay, and no circumstances 
of outrage and insult independent of the 
actual expulsion, — it was held that a ver- 
dict awarding $5,000 was excessive. Mis- 
souri, &c. R. R. Co. v. Weaver, 16 Kan. 
456. So where a passenger was wrong- 
fully removed from a parlor-car for 4 
Tefusal to pay his fare, by one of the de- 


fendant’s conductors, who was acting in 
good faith, and the only unnecessary vio- 
lence consisted in seizing him, while stand- 
ing upon the ground, and pulling him 
from the car while he was holding on to 
the rail by one hand, thereby wrenching 
him and injuring his tinger, so that subee- 
quently a felon appeared, from which he 
suffered two weeka, and the judge charged 
that compensatory damages only could be 
allowed, —it was held that a verdict for 
$3,000 was exceasive, and should be set 
aside. Cox v. New York Central, &. R: R. 
Co., 11 Hun (N, Y.), 621. So where a 
verdict is given on conflicting evidence 
contrary to 8 strong intimation from the 
court, and assessing against a corporation 
damages at $850 for injuries to the plain- 
tiff's feelings and a slight pinching of his 
hands in ejecting him from a car for al- 
leged non-payment of fare, — it was held 
not sufficient to show that the jury was 
actuated by passion and prejudice. Ham- 
ilton v. Third Ave. R. R. Co., 40 N. Y. 
Superior Ct. 376. Mental anguish aris- 
ing from the nature and character of the 
assault is a proper element of compensa- 
tory damages, and the outrage and indig- 
nity which have accompanied an injury 
are to be estimated as well as its physical 
effects, even in cases where exemplary 
damages do not lie. McKinley v. Chicago, 
&c. R. R. Co., 44 Iowa, 314. Corporations, 
like natural persons, are liable in exem- 
plary damages when the facts of the case 
are of a churacter to warrant them. Male- 
cek v. Tower Grove, &c. R. R. Co., 57 Mo. 
17. Where the testimony showed that 
the train upon which the deceased was 
riding a8 a passenger was thrown from the 
track, and that thereby the deceased re- 
ceived the injuries from which he died, 
and failed to show any unusual speed or 
want of care in the management of the 
train, or by any direct evidence the cause 
of the train’s being thrown from the track, 
and disclosed as the only evidence of neg- 
ligence on the part of the company the 
fact that some of the ties at and near the 
place of the accident were rotten, and it 
appeared that the company had a suitable 
and competent peraon in charge of the 


‘ 
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quently exemplary damages were not recoverable against a cor- 
poration for the acts of its servants, unless it was shown that 
it authorized or had ratified the act! But, since it is now almost 
universally held that the master is liable for the wilful and even 
malicious acts of his servants in the line of his duty, the rule which 
is now generally held in the better class of cases, that exemplary 
damages may be given against a corporation for injuries inflicted by 
its servants wilfully or maliciously, and whether authorized or rati- 
fied by it or not, seems to us to be consistent and just ;* especially 


track at that place as section-boss, and 
that he was from time to time, and as fast 
ashe deemed necessary for the safety of 
the track, replacing the old and rotten 
ties with new and sound ones, — it was 
held that no case was shown for exemplary 
damages. Kansas Pacific R. R. Co. 
Cutter, 19 Kan. 88. Ina New York case 
the plaintiff’s injury was caused by a 
train running into a river through the 
open draw of a bridge, a few minutes after 
six o'clock in the morning. The bridge- 
tender, it was shown, could neither read 
nor write, but it was not made to appear 
that the accident was in any degree at- 
tributable to that fact. Evidence tending 
to show inattention on the part of the en- 
gineer was also given. The court charged 
the jury : “If you find from the evidence 
that the conduct of the engineer, or the 
conduct of the railroad company in the 
employment of a bridge-keeper who could 
neither read nor write, amounted to such 
a reckless indifference to human life as to 
constitute wilful and malicious miscon- 
duct, then you may be justified in giving 
exemnplary damages. It was held error. 
Brooks v. New York, &. R. R. Co., 30 
Hun (N. Y.), 47. A passenger in a rail- 
way car who has been injured in a collis- 
ion caused by the negligence of the em- 
ployés of the company is not, as a general 
rule, entitled to an action against the 
company to recover damages beyond the 
limit of compensation for the injury ac- 
tually sustained. Exemplary damages 
should not be awarded for such injury un- 
less it is the result of wilful misconduct of 
the employés of the company, or of that 
reckless indifference to the rights of others 
which is equivalent to an intentional vio- 
lation of them. Milwaukee, &. R. RB. 


Co, v. Arms, 91 U. 8, 489; Western 
Union Tel. Co. v. Eyser, 91 U. 8. 495. 
The absence of slight care in the manage- 
ment of a train, or in keeping a railroad in 
repair, is gross negligence ; and to enable 
@ passenger to recover punitive damages 
for a personal injury, it is not necessary to 
show the absence of all care, or reckless 
indifference to the safety of passengers, or 
intentional misconduct on the part of the 
agents and officers of the company. Puni- 
tive damages are recoverable if the proof 
shows that the company failed to use such 
diligence in keeping its bridge in repair as 
careless and inattentive persons usually 
exercise in the preservation of the same, 
or of business of like character. To author- 
ize the recovery of punitive damages it is 
necensary to show a state of case — wilful 
neglect — quasi criminal in its nature. 
Maysville and Lexington R, R. Co. ». 
Herrick, 13 Bush (Ky.), 122. 

1 Hays v. Houston, &. R. R. Co., 46 
Tex. 272; Hogan v. Providence, &. 
R.R. Co., 8 B. I. 88; Ackerson 9, 
Erie R. R. Co., 838 N. J. L. 254; Towns- 
end v. N. Y. Central, &c. R. R. Co., 56 
N. Y. 295 ; Great Western R. R. Co. ». 
Miller, 19 Mich. 805; Hill v. New Or 
leans, &. R.R. Co., 11 La. An. 292; 
Milwaukee, &c. R.R. Co. 0. Finney, 10 
Wis. 888; Wnde v. Thayer, 40 Cal. 578; 
Edelmann v. St. Louis Transfer Co., 3 Ma. 
App. 503. 

§ Goddard ». Grand Trunk R. R. Co., 
57 Me. 202; Hopkins v. Atlantic, &c. 
R. B. Co., 86 N. H. 9; Haley v. Mobile, 
&. R. R. Co., 7 Baxter (Tenn.), 289; 
New Orleans, &. R. R. Co. v. Bailey, 4¢ 
Miss, 395; Gasway v. Atlantic, &. R. R. 
Co., 58 Ga. 216; Pittsburgh, &c, R. R. 
Co. v. Slusser, 19 Ohio St. 257; Quigley » 
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when the action is for personal injuries received by a passenger, to 
whom the company owes a contract duty; and in some of the States 
such damages are provided for by statute! The fact that the plain- 
tiff has an accident insurance policy should have no effect upon the 
damages; *nor the circumstance that he has a large income inde- 
pendent of his earnings.® 

In an action by a parent for an injury to a child, hia recovery is 
limited to the loss of service present and prospective during minority, 
and the expense of medical attendance and nursing, but nothing is 
allowed for the pain and suffering of the child, physical or mental 
For an injury to the wife, a husband's recovery is limited to the loss 
of services and comfort, and expenses of medical attendance and 
nursing. If the husband and wife join in the suit, then the wife's 
pain and anguish of mind forms an element of damage. An action 
by a parent for an injury to his minor child does not preclude a re- 
covery by the child also, But in an action by the child when his 
parents are living, he can recover nothing for loss of time during 
minority, but only for the pain and suffering of body and mind, and 
prospective damages where the injury is likely to prove permanent.® 

Sec. 318. Injuries received on the Sabbath. — In Massachusetts,® 
and some of the other States, under statutes prohibiting labor and all 


Central Pacific R. R. Co., 11 Nev. 350; 
Baltimore, &c. T. Co. v. Borne, 45 Md. 
344; Philadelphia, &. R. R. Co. v. Larkin, 
47 Md. 155; Milwaukee, &. R. R, Co. v. 
Arms, 91 U. 8. 489; Kansas, &c. R. R. 
Co. v. Kessler, 18 Kan. 523; Chicago, &c. 
R. R. Co. v. Bryan, 90 Ill. 126; Evans v. 
St. Louis, &c. R. R. Co., 11 Mo. App. 463. 
In some States the right to such damages 
is made to depend upon the express or im- 
plied ratification of the act by the com- 
pany. Graham v. Pacific R. R. Co., 66 
Mo. 586; Hays v. Houston, &. R. R. Co., 
46 Tex. 272. 

1 Houston, &. R. R. Co. v, Cowser, 57 
Tex. 298. 

2 Baltimore, &c. R. R. Co. v. Wight- 
man, 29 Gratt. (Va.) 481; Bradburn ». 
Great Western Ry. Co., L. R. 10 Exchq. 
1; Harding v. Townsend, 43 Vt. 586; 
Pittsburgh, &c. R. R. Co. v. Thompson, 
56 Il. 188. 

§ Phillips v. London, &c. Ry. Co., L. R. 
5 C. P. Div. 280. 

4 Cregin v. Cross Town R. R. Co., 75 
N. Y.192; Oakland RB. RB. Co. ». Fielding, 


48 Penn. St. 820; Penn. R. R. Co. v. Zebe, 
$3 Penn. St. 318; Penn. R. R. Co. v, 
Butter, 57 Penn. St. 885; Covington St. 
R. R, Co. ». Packer, 9 Bush (Ky.), 455; 
Houston, &c, R. R. Co. v. Miller, 49 Tex. 
$22; Hopkins v. Atlantic, &c. R. R. Co., 
86 N. H. 9; State v. Baltimore, &. R. R. 
Co., 34 Md. 84; Gilligan v. New York, 
&. R. R. Co., 1 E. D. 8. (N. Y. C. P.) 
453; Traver v. Eighth Ave. RB. R. Co., 6 
Abb. Pr. (N. Y.) N. 8. 46. 

& Wood's Master and Servant, 449. 

® Day v. Highland St. R. R. Co., 136 
Muss, In this case it was held that a 
horse-car run on Sunday for the purpose of 
accommodating the pablic generally and 
earning money from whoever may see fit 
to travel upon it, is in violation of the 
Lord's Day Act, although some of the pas- 
sengers are lawfully travelling; and the 
conductor is both laboring and travelling 
in violation of the Lord's Day Act; and is 
without remedy for a personal injury sus- 
tained in such occupation. The court 
said: ‘‘It is not within our province to 
determine the wisdom or expediency of the 
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secular employment upon the Sabbath, it is held that no recovery 
can be had of a railway company for an injury received by @ pas- 
senger upon its trains upon that day, or by an employé who is 
injured while engaged in running its cars. But this doctrine, even 
under the Massachusetts statute is generally regarded as strained, 
unwarranted, and unjust. It:is so generally a matter of public con- 
venience and necessity that street-cars, and even steam-care should 
be run upon the Sabbath that it is regarded as a work of neces- 
sity ;1 and uo attempt to prevent it is made, even in Massachusetts. 


Jaw, or how far there has been a change in 
public sentiment in relation to the proper 
mauner of observing the Lord’s Day. 
These considerations are for the Lrgis- 
lature. We can only take the law as it is 
written and apply it according to its ob- 
vious meaning and the inteution of the 
Legislature. We do not intend to decide 
that a horse-car may not be so rah on 
Sunday as to cotne within the exception of 
the statute and be employed in a work of 
neceasity or charity. We only decide that 
in this case there was no evidence which 
would warrant a jury in finding that this 
car was run from consideration of necessity 
or charity, and that the jury should have 
been so instracted. We cannot hold that 
the mere fact that some of the passengers 
on the car were lawfully travelling ren- 
dered the running of the carlawful. Com- 
monwealth 2. Sampson, 97 Muss. 407; 
Commonwealth v. Josselyn, id. 411. The 
plaintiff was engaged in performing his 
ordinary duties as conductor of a horse- 
car, and in performing those duties he was 
doing labor or work. Though he was 
travelling, he was primarily laboring, and 
his travelling was merely an incident of 
the kind of work in which he was engaged. 
The car being run in violation of law, he 
was both laboring and travelling on the 
Lord’s Day in violation of law. The ques- 
tion then arises whether his violation of 
law contributed to cause his injury. The 
general principles applicable to the case 
ere well settled in this commonwealth. 
The question has more frequently arisen 
in cases of travelling, doubtless for the 
reason that travelling is the more common 
form in which the statutes for the observ- 
ance of the Lord’s Day are violated, or for 
the reason that in travelling a person is 


more exposed to injury than in laboring. 
It has been uniformly held in numerous 
decisions, fron. Bosworth v. Swausey, 10 
Met. (Mass.) 363, to Davis ». Somerville, 
128 Mass. 594, 35 Am. Rep. 399, thata 
person travelling on the Lord's Day in 
violation of law cannot recover in an action 
against a city or town for injuries sustained 
from a defect in a highway. This is not 
because the liability of a city or town fora 
defect in a way is imposed by statute, or 
because a city or town stands in any dif- 
ferent position from an individual or other 
corporation, but only because the act of 
travelling, which is the act prohibited, 
necessarily contributes to cause the jnjary. 
The act of travelling in violation of law on 
the Lord’s Day, with no evidence of any 
other negligence, has been held to be neces- 
sarily contributory to the injury sustained 
by the plaintiff, in Stanton v. Metropolitan 
R. R. Co., 14 Allen (Mass.), 485; Smith 
v. Boston & Maine R. R. Co., 120 Masa 
490; 21 Am. Rep. 538; Lyons v. Desotelle, 
124 id. 387; and Bucher v. Fitchburg 
R. R. Co., 181 id. 156, 41 Am. Rep. 216.” 

1 In Commonwealth ov. Louisville & 
Nashville R. R. Co., 80 Ky. 291, 44 Am. 
Rep. 475, it was held that running railway 
trains on Sunday is a work of necessity. 
The court said: ‘‘ Railroad companies, as 
carriers of passengers, furnish at this day 
almost every accommodation to the travel- 
ler that is to be found in the hotels of the 
country. His meals, as well as sleeping 
apartments, are often furnished him; and 
to require the train when on its line of 
travel to delay its journey that the passen- 
ger may go to a hotel to enjoy the Sabbath, 
where the same labor is required to be per- 
formed for him aa upon the train, or to 
require him to remain on the train and 
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Public convenience and necessity are thus permitted to override the 
statute ; yet the courts, adopting a narrow construction, hold that a 


there live as he would at the hotel, would 
certainly not carry out the purpose of the 
law; and besides, the necessity of reaching 
his home or place of destination must nec- 
essarily exist in so many instances as to 
make it indispensable that the train should 
pursue its way. So of the trains trans- 
porting goods, merchandise, live stock, 
fruits, vegetables, etc., that by reason of 
delay would work great injury to parties 
interested. A private carriage in which is 
the owner or his family, driven by one who 
is employed by the month or year to the 
eburch in which the owner worships, or to 
the house of his friend or relative on the 
Sabbath, is not in violation of the statute. 
8o in reference to the use of street-railroads 
in towns and cities on the Sabbath day. 
Those who have not the means of provid- 
ing their own horses or carriages travel 
upon street-cars to their place of worship, 
or to visit their friends and acquaintances; 
and such is the apparent necessity in all 
such cases that no inquiry will be directed 
as to the bnsiness or destination of the 
traveller, whether on the one car or the 
other, nor will an inquiry be directed as to 
the character of the freight being trans- 
ported. Nor will the person desiring to 
hire the horse from the livery-stable be 
compelled to disclose the purpose in view 
in order to protect the keeper from the 
penalty of the law. Such employments 
are necessary, and not within the inhibi- 
tion of the statute. The common-sense as 
well as the moral sentiment of the country 
will suggest that the merchant who cells 
his goods, or the farmer who follows his 
plough, or the carpenter who labors upon 
the building, or the saloon-keeper who 
sella his liquors on Sunday, are each 
and all violating the law by which it is 
made penal to follow the ordinary avoca- 
tions of life on Sunday. The ordinary 
usages and customs of the country teach 
us that to pursue anch employments on 
the Sabhath is wrong. Every man can 
realize the distinction between pursuing 
sich avocations and that of transporting 
the traveller to his home, or the pursuit of 
such employnients as must result from the 
necessary practical wants of trade.” See 


State v. Baltimore & Ohio R. R. Co., 15 
W. Va. 862, 36 Am. Rep. 808. In Smith r. 
New York, Susquehanna, & Western R. R. 
Co., 47 N. J. L. 7, @ statute prohibiting 
travelling on Sunday except for necessity or 
charity, permits any railroad company to 
run one passenger train each way on Sunday 
for the accommodation of the citizens of 
the State. It was held that travel on such 
trains, although not for necessity or char- 
ity, is lawful. Brastry, C. J., observed: 
“T think it plain that this exceptive 
clause has the effect to give, not only to 
the company the right to run the specified 
trains on Sundays, but also confers the 
right upon the citizen to use such trains 
for ordinary travel. It is hy this construc- 
tion alone that the clause can be rescued 
from a liability to the charge of being 
nugatory and absurd. It would seem un- 
deniable that it was the legislative intent 
either to authorize the common use of 
the trains in question or to sanction the 
doing of this business by these companies 
founded almost entirely on perpetually 
recurring violations of law. Unless, by 
intendment, it is to be understood that 
quoad the trains in question, the citizen 
was absolved from the penalty denounced 
against travelling on Sunday, the boon 
granted to the railroads would, in sub- 
stance, be the privilege of running their 
trains provided they carried no passengers 
in them. I say this, in substance, would 
be the effect of the concession, for the class 
of persons who would use such means of 
transit in works of necessity or charity 
would be comparatively so limited that 
their contributions to the expenses of run- 
ning the trains could huve no appreciable 
effect. The alternative is alone presented, 
to hold that general travel, to the extent 
in question, is permitted, or that the priv- 
ilege granted in the proviso is utterly use- 
lexs and vain, Nothing is perceived in 
this act in its application to its subjects 
that seems to lead to the adoption of the 
latter branch of this alternative. The 
language of the proviso itself is general. 
The Sunday trains are to be run for the 
‘accommouation of the citizens of this 
State,’ — that is, for their accommodation 
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person who avails himself of this public convenience, whether from 
necessity or otherwise, does so at his peril, and assumes all the risks 
of the negligent conduct of such trains. In other words, it is held 
that a person by travelling upon a railway-car upon the Sabbath is 
guilty of contributory negligence, as, if he had not been travelling 
contrary to the statute, he would not have been injured.’ But this 
doctrine is generally repudiated by the courts in those States where 
similar statutes exist. In New York® a person who was injured 


for all ordinary purposes, and not in the 
exceedingly restricted sense to accommo- 
date them when engaged in works of neces- 
sity or charity. Besides, this provision is 
a remedial provision. It was passed in 
the year 1873 in the form of « supplement 
to the law relating to vice and immorality. 
The only conceivable defect existing in 
the old law, which it can be supposed this 
supplement was designed to amend, was 
its total prohibition of general trave) on 
Sundays, —a prohibition which, if rigidly 
enforced, would have put an end to all 
travel on the designated days in or through 
this State, and thus, in a measure, placed 
in trammels the inter-communication be- 
tween the various parts of the country. 
It will be thus observed that if the inter- 
pretation of this proviso, which is claimed 
for the defence in this case, be correct, 
then we have here a remedial act whowe 
tendency is not in any degree amendatory 
or corrective. In short, standing on such 
ground, we have here a legislative act that 
was intended to be useless to the com- 
panies to which the privilege was given, 
useless to the citizens of this State, and 
useless to the country at large, Sucha 
construction is opposed to all the usual 
legal rules applicable to this subject. The 
legislative intention must control, and from 
the nature and purpose of this proviso 
it was the evident design to permit the 
use, in ordinary travel, of these specified 
trains.” In Gulf, &. R. R. Co. v. Levy, 
(Tex. ) 1 Tex. L. Rev. 344, it was held that 
the transmission on Sunday of a telegram 
announcing the death of the sender’s wife 
and child, and soliciting ‘‘ help,” was a 
work of necessity and charity. The court 
said: ‘It is claimed that the contract to 
send the message was illegal, because made 
and executed on Sunday. There was error 


in this respect ; the petition and evidence 
show a case in which the acts which the 
appellant contracted to perform were neces- 
sary to secure decent burial to the deceased 
wife of the appellee, and the presence of 
parents. The court might and ought to 
have instructed the jury that the contract 
to do things necessary to such an end, was 
a contract to do a work of necessity and of 
charity, and therefore valid.” 

1 See opinion of Durrex, C. J., in 
Baldwin v. Barney, 12 R. I. 392, in which 
he ably combats this doctrine. Ina recent 
case in Massachusetts, — Wallace v. Merri- 
mac River Nayv., &c. Co., 134 Mass. 95, 45 
Am.Rep. 301, — the courts held that there 
can be no recovery from the owners ofa 
steamboat for running down a yacht upon 
the Sabbath, unless it was wantonly or 
maliciously done by those iu charge. It is 
somewhat difficult to understand how the 
wantonness or malice of the act can affect 
the civil liability of the parties so as to 
strip the act of the yacht-owners in run- 
ning their yacht upon the Sabbath, of its 
unlawful character, or render them less 
obnoxious to the charge of contributory 
negligence. 

3 Platz v. Cohoes, 89 N. Y. 219, 41 
Am. Rep. 286. In this case it was held 
that the fact that the plaintiff was trav- 
elling at the time of the accident on Sun- 
day in violation of the statute was no 
defence to an action against the city 
for the injury. The statute forbidding 
unlawful travelling on Sunday prescribes 
a@ penalty for its violation, but it goes no 
farther, and there is no principle upon 
which it can be held that the right to 
maintain an action in respect of special 
damage resulting from the omission of 
defendant to perform a public duty is 
taken away because the person injured was 
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while travelling upon the Sabbath, by reason of defects in the streets, 
was held entitled to recover therefor from the municipal corporation 
whose duty it was to keep the streets in repair; and in an earlier 
case! the same rule was applied in favor of a passenger upon a 
railway train run upon the Sabbath, who was injured through the 
negligence of the servants in charge of it. The same doctrine has 
been held in the United States Supreme Court,? and in numerous 
State Courts ;? and it may be said that the circumstance that an 


at the time disobeying a positive law. 
Danrorts, J., said : ‘‘ The courts are re- 
quired to coustrue a penal statute strictly, 
and having before him for judgment an 
alleged violation of the Sunday law, Lord 
MANSFIELD said: ‘If the act of Parlia- 
meut gives authority to levy but one pen- 
alty there is an end of the question, for 
there is no penalty at common law.’ 
Crepps v. Durden, Cowp. 640. In Carroll 
v. Staten Island R. R. Co., 58 N. Y. 126, 
an action by a passenger against @ carrier 
for injuries, it was held that the fact that 
the plaintiff was at the time travelling 
contrary to statute was no defence. The 
Sunday law received a similar construction 
in Phila., &c. BR. R. Co. v. Phila., &c. St, 
R. R. Co., 23 How, (U. 8.) 209, the court 
holding that the offender, the plaintiff in 
the action, was liable to the fine or pen- 
alty imposed thereby and nothing more. 
To the same effect is Baldwin v. Barney, 
12 R. I. 892. The plaintiff's act in trav- 
elling was not contributory negligence. 
The traveller is not declared to be a tres- 
passer upon the streets, nor could defend- 
ant close them up against her. Travel 
does not usually result in injury, and can- 
not be regarded as the immediate cause of 
the accident, and of such only the law 
takea notice. At common law plaintiff's 
act was not unlawful, and plaintiff was 
under its protection and might resort to it 
against a wrong-doer by whose act she was 
injured. See Steele v. Burckhardt, 104 
Mass. 59; Welch v. Wesson, 6 Gray 
(Mass.), 505; Norris v. Litchfield, 85 
N. H. 271. See also Schmidt v. Hum- 
phrey, 48 Iowa, 652; Sutton v. Wauwa- 
toga, 29 Wis. 21 (a case similar to the one 
at bar); Dillon Mun. Corp., § 778 ; Baily 
v. Mayor, &c. 8 Hill (N. Y.), 681. There 
are authorities in conflict with the case at 
VOL. Il. — 34 


bar. See Johnson v. Irasburgh, 47 Vt. 28 ; 
Holcomb v. Danby, 51 id. 428 ; Bosworth 
v. Swansey, 10 Met. (Mass.) $33; Jones 
v. Andover, 10 Allen (Mass.), 18; Smith 
v. Bost. & Me. R. R. Co., 120 Mass. 490. 
But see, in harmony with the case at bar, 
Merritt v. Earle, 29 N. Y. 115; Wood »v. 
Erie RB. R. Co., 72 id. 196. Also Cooley 
on Torts, § 157, Whart. Neg., § 331.” 

1 Carroll v. Staten Island, R. R. Co., 
58 N. Y. 126; 17 Am. Rep. 221; Wood 
v. Erie KR. R. Co., 72 N. Y. 196 ; Merritt 
v. Earle, 29 N. Y. 115. 

2 Phila., &. R. R. Co. v. Phila., &c. 
Steam Tow Boat Co., 23 How. (U. 8.) 209. 

3 Mahoney v. Cook, 26 Penn. St. 342; 
Norris v. Litchfield, 35 N. H. 271; Ba- 
ker v. Portland, 68 Me. 199; 4 Am. Rep. 
274; Sutton v. Wauwatosa, 29 Wis. 21 ; 
Kerwhacker v. C. C. & C. R. R. Co., 3 
Ohio St. 172. In Opsahl v. Judd, 830 Miun. 
136, in an action for the death of a pas- 
senger on defendants’ steamboat, through 
their negligence, it was held that the fact 
that the accident cansing death took place 
on Sunday while the defendants were vio- 
lating the law in carrying passengers was 
not a defence on the ground that the intes- 
tate was particeps criminis, To such an 
objection it is a sufficient answer that the 
defendants on that day occupied the rela- 
tion of common carriers of passengers, and 
their general obligation to use such care 
and diligence as the law enjoins is not 
limited by the contract with the passen- 
gers, nor with the person who engaged the 
use of the boat and the services of the 
crew for that day, but is governed by con- 
siderations of public policy. That the 
undertaking was unlawful does not touch 
the question. 68 .N. Y. 184; Jacobus vo. 
R. R. Co., 20 Minn. 180. As remarked 
by the court in that case, ‘‘any relaxation 
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injury is received by a person who is travelling upon a railway train 
upon the Sabbath does not deprive him of his remedy, if injured 
through the negligence of the railway company. 


of the rule as to duty or liability natur- 
ally tends to bring about a corresponding 
relaxation of care and diligence on. the 
part of the carrier.” The suggestion that 
if the deceased had not joined the excur- 
sion he would have escaped, may perhaps 
serve to enforce a valuable lesson which 
finds a sanction in law and morals, but as 
between him and the defendants he was 
rightfully on the boat. His presence did 
not (in a proper sense) contribute to or 
cause the accident; and in such cases 
wrong-doers, though answerable to the 
State or parties injured by them for their 
own acts, are entitled to the protection of 
the laws against the wrongful acts or cul- 
pable negligence of others. Carroll v. 
Staten Island R. R. Co., 58N. Y., 186. In 
Philadelphia, &c. R. R. Co. v. Lehman, 56 
Md. 209, 40 Am. Rep. 415, under the 
Maryland statute which forbids all persons 
to “ work or to do any bodily labor on the 
Lord's day, commonly called Sunday,” 
and provides that no person shall com- 
mand or willingly suffer any of his ser- 
vants to do any manner of work or labor 
on that dey—works of necessity and 
charity always excepted — and prescribes 
a small penalty for a breach of the 
statute, — in an action to recover damages 
for delay in transporting cattle which were 
delivered to the defendant railroad com- 
pany, @ common carrier by a connecting 
line, for transportation, it appeared that 
the defendant had arrangements with the 
connecting line for the immediate trane- 
portation of cattle received on Sunday. 
Upon demurrer to the complaint it was 
held that the Sunday statute had no ap- 


plication to the case; that according to 
the principles uf the common law applica- 
ble to common carriers, the defendant 
having accepted the stock to be trans- 
ported over its road in the usual course of. 
transit, it at once became its duty to for- 
ward the same without unnecessary delay 
or detention ; that its obligation was to 
carry according to its public profession, 
and the conveniences at its command. 
And if injury were sustained by reason of 
any neglect of this duty, or other wrong- 
ful act in the carrying and delivery of the 
cattle, the fact of their having been re- 
ceived to be carried or having been carried 
on Sunday could afford no excuse to the 
defendant, or exoneration from liability ; 
that the carrying forward of the cattle by 
the defendant on Sunday was not illegal ; 
it was fairly and justly a work of neces- 
sity, and therefore excepted from the oper- 
ation of the statute. Johnson v. Midland 
R R. Co, 4 Exch. 367; Powhatan 
Stearnboat Co. v. R. R. Co, 24 How. 
(U. S.) 247, 258 ; Carroll v. Staten Island 
R. R. Co., 68 N. Y. 126; Flagg ov. Mill- 
bury, 4 Cush. (Mass.) 248. That even 
upon the supposition that the plaintiffs 
were violating the law in having their 
cattle transported on a Sunday, the de- 
fendant could not avail itself of such in- 
fraction of the law by the plaintiffs, as a 
defence to an action for the consequences 
of a wrong or negligence of its own. 
Phil., Wilm., & Balt. R. R. Co. ». Steam 
Towboat Co., 28 How. (U. 8.) 209; Ma- 
honey v. Cook, 26 Penn. St. 342; Sutton 
yp. Wauwatosa, 29 Wis. 21: Carroll rv. 
Staten Island R. R. Co., 58 N. Y. 126. 
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Sxo. 819. Negligence, what is: Contrib- | Sxc. 8322. Damages, in Action by Parent 


utory Negligence, etc. for injury to child, compensa- 
$20. Injuries to Trespassers on Track, tory only, 
ete. : Children. ' $23. Duty of Travellers at Highway- 
$21, Children injured by dangerous crossings. 
Agencies, left exposed in Pub- 324. Frightening Teams, 
lic Places. 825. Liability for Injuries while run- 
ning Trains on road of an- 
other Company. 


Sec. 319. Negligence, What is: Contributory Negligence, etc.— 
Negligence may be defined as a want of due care; and the degree of 
care required in a given case depends upon the consequences likely 
to ensue if such care is not observed. It is sometimes, indeed gen- 
erally, said that the standard of care to be observed is such as a pru- 
dent man, in view of the circumstances, would observe ;! but this rule 
by no means affords a sure test for determining whether negligence 
exists in a given case ornot. The question, rather, seems to be, what 
ought to have been done or omitted under the circumstances ? and, did 
the defendant do what he ought not to have done, or omit to do that 
which he ought to have done? And the answer to these inquiries, it 
would seem, will afford a sufficient test of liability in a given case.? 
But the difficulty is in determining by what standard the questions 
are to be solved; for if we leave the jury to answer these inquiries 
according to their own notions of the species of care which should 
have been observed, it is obvious that in a majority of cases great 
injustice would be done, because their ideas might be such as to re- 
quire either a too small or a too high degree of care, and the ques- 
tion of liability would depend wholly upon their peculiar notions in 


1 Ditvon, J., in Stout v. Sioux City, say that negligence is the want of due care 
&c, R. R. Co., 2 Dill. (U. 8. C. C.) 294; according to the circumstances. Marcott 
Baltimore, &c. R. BR. Co. ¢. Jones, 95U.8. o. Marquette, &. R.R. Co., 47 Mich. 1; 
439, Jamison ¢. San Jose, &. R. R. Co., 55 
2 Philadelphia, &. R.R. Co. . Stinger, Cal. 598, j 
78 Penn. St. 219. In this case the court 
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this respect. Therefore, while, as we previously stated, the rule 
that a person should exercise such care as a prudent man in view 
of the circumstances would observe, does not afford an infallible test 
in all cases, yet it does seem to be the nearest approach to accuracy 
which can be given; because, without it, there is no other standard 
than the peculiar notions of the triers themselves. Mr. WHARTON, 
in his excellent treatise upon Negligence, has attempted to formulate 
a more accurate definition of the term; but with all due respect to 
his learning and ability, it seems to us that the adoption of his 
definition would result in serious confusion, and disastrously to the 
interests of parties in cases involving questions of negligence. He 
says:! “ Negligence, in its civil relations, is such an inadvertent im- 
perfection by a responsible buman agent, in the discharge of a legal 
duty, as produces, in an ordinary and natural sequence, a damage to 
another.” But the difficulty with his definition is, that it is beyond 
the comprehension of most jurors, and affords no standard for deter- 
mining in a given case whether or not this “inadvertent imper- 
fection” exists. Upon the whole we are inclined to prefer the 
definition given by ALDERSON, B.,? that “negligence is the omission 
to do something which a reasonable man, guided by those considera- 
tions which ordinarily regulate the conduct of human affairs, would 
not do,” or, as is said by one of our own eminent jurists, “an owis- 
sion to do something which a reasonable, prudent man, guided by 
those considerations which ordinarily regulate the conduct of human 
affairs, would do; or doing something which a prudent or reasona- 
ble man would not do, under all the circumstances surrounding the 
particular transaction,” as stating the rule most generally applied. 
Whichever of these definitions we adopt, it is evident that there is 
no absolute rule as to negligence which will cover all cases, but that 
each case stands upon its own peculiar circumstances.* 

It will be understood, of course, that actionable negligence involves 
the breach of a legal duty, and is actionable only when it results in 
injury to others ;° that is, that it must appear, in order to sustain 
an action for negligence in a given case, not only that the defendant 


1 Wharton on Negligence, § 8. &. R. R. Co. v. Spearen, 47 Penn. St. 
* In Blyth». Birmingham Water Works 305; Norfolk, &. RB. RB. Co. ». Ormsby, 
Co., 11 Exchq, 784. 27 Gratt. (Va.) 881; New York, &c. R. R. 
% Diuton, J., in Stout v. Sioux City, Co. ». Lockwood, 17 Wall (U, 8.) 857. 
&. BR. R. Co., ante. § Coagrove v. N. Y. Central R. R. Co, 
* Finlayson v. Chicago, &. RR. Co, 18 Hun (N. Y.), 829. 
1 Dill. (U. 8. ©. C.) 5791; Philadelphia, 
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was negligent, but also that the injury complained of was the result 
of such negligence, and was not brought about by inevitable causes, 
or the fault of the plaintiff? Contributory negligence on the part of 
the plaintiff is, when it proximately contributes to the infliction of the 
injury, a bar to an action, because a person cannot be permitted to 
rush upon an apparent danger, and then, because an injury ensues to 
him, be allowed to saddle the other party with the pecuniary conse- 
quences of an injury which his own want of care has brought upon 
him® But if the damage is not the necessary, or ordinary, or likely 


1 Johnson v. Hudson River R. R. Co., 
20 N. Y. 78; Chicago, &. R. R. Co. v, 
Rend, 6 Brad. (Ill.) 243; Barringer v. 
N. Y. Central R. R. Co., 18 Hun (N. Y.), 
$98. 

3 Wildes v. Hudson River R. R. Co., 24 
N. Y. 480, 40 id. 51. 

8 Baltimore, &c. R. R. Co. v, Whitacre, 
$5 Ohio St. 627; Cleveland, &c. R. R. Co. 
©. Elliott, 28 Ohio St. $40; Pendleton St. 
R. R. Co. v. Stallman, 22 Ohio St. 1; 
Cleveland, &. R. R. Co. v. Terry, 8 Ohio 
St. 570; Hearne v. Southern Pacific R. R. 
Co., 50 Cal. 482; Fleming v. Western 
Pacific, &. R, R. Co., 49 Cal. 253; Need- 
ham v, San Francisco, &c. R. R. Co., 37 
Cal. 419; Murphy v. Deane, 101 Mass. 
455; Toledo, &. R. R. Co. v. Goddard, 25 
Ind. 186; Bellefontaine, R. R. Co. »v. 
Hunter, 83 Ind. 835; Fowler v. Baltimore, 
&c. R. R. Co., 18 W. Va. 679; Wabash, 
&c. R. R. Co. v. Thompson, 10 I]. App. 
271; Jeffrey v. Keokuk, &. R. R. Co., 56 
Iowa, 646; Louisville & Nashville R. R. 
Co. v. Burke, 6 Cold. (Tenn.) 45; Nash- 
ville, &c. R. R. Co. v. Carroll, 6 Heisk. 
(Tenn. ) 347; Owen v. Hudson River R. R. 
Co., 35 N. Y. 516; 2 Bos. (N. Y.) 374; 
McKeon », Citizens’ R. R. Co., 43 Mo, 
405. Under this rule, in case of the in- 
jury by « backing train, of a person on 
a hand-car on the track, though the jury 
were instructed that if the injured party 
was guilty of negligence, which contrib- 
uted to the accident, the defendant was 
not liable, yet it was error to add in con- 
nection that very slight negligence on the 
part of the injured party would not pre- 
vent a recovery. Cnatawisaa R. R. Co. »v. 
Armstrong, 49 Penn. St. 186. The negli- 
gence which disables the plaintiff from 
recovering must be negligence which directly 


or by natural consequence conduces to the 
injury. The question of negligence in a 
particular case is one of fact for the jury. 
Richmond ». Sacramento Valley R. R. Co., 
18 Cal. 351; Central R. R. Co. v. Moore, 
24.N. J. L. 824. Where there is mutual 
negligence and the negligence of both the 
company and the owner of the cattle was 
the proximate cause of the injury, no action 
can be sustained. And where the negli- 
gence of the plaintiff is proximate, anid 
that of the defendant is remote, no action 
can be sustained. But where the negli- 
gence of the defendant is proximate and 
that of the plaintiff is remote, the defend- 
ant will be held liable if the injury could 
have been prevented by the exercise of 
reasonable care, Stucke v. Milwaukee, &c. 
R. R. Co., 9 Wis. 202; Indianapolis, &c, 
R. R. Co. v. Caldwell, 9 Ind. 897. Any 
negligeuce, however slight, on the part of 
the injured person, if proximate, or contrib- 
uting to the injury, would prevent a re- 
covery in an action therefor. Potter ». 
Chicago, &c. R. R, Co., 21 Wis. 372. 
Where the injury complained of by the 
plaintiff is the result of his own negligence 
or fault, or of the negligence or fault of 
both parties, without intentional wrong on 
the part of the defendant, no action can 
be maintained. The question of contri- 
butory negligence is one of fact for the 
jury, under proper instructions from the 
court. Williams ¢t. Michigan Central R.R. 
Co., 2 Mich. 259 ; Memphis & Charleston 
R. R. Co. vo, Whitfield, 44 Miss. 466. 
Where both parties are at fault, neither 
can recover, Reeves v. Delaware, Lacka- 
wanna, &. R. R. Co., 80 Penn. St. 454. 
The judge's charge that no fanlt of the 
plaintiff could excuse the defendant unless 
it had some effect to produce the collision, 
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result of such contributory negligence, but is due to some wholly 
unlooked-for and unexpected event, which could not reasonably have 


disapproved. Colegrove v. New York & 
New eve R. R. Co, 20 N. ¥. 492; 
Colegrove v. Harlem & New Haven R. R. 
Co., 6 Duer (N. Y.), 882. Upon a hear- 
ing in damages after a demurrer to a decla- 
ration charging an injury by the negligeuce 
of the defendant, the defendant may show, 
for the purpose of reducing the damages to 
a nominal sum, that the plaintiff was 
guilty of negligence directly contributing 
to the injury. Daily v. N. Y. & New 
Haven R. R. Co., 82 Conn. 356. In the 
case of a fatal injury it is not necessary in 
the first instance to disprove contributory 
negligence in the deceased. If negligence 
appears from the plaintiff's testimony, the 
defendant may rest upon it. Love of life 
and the instinct of preservation being the 
hiyhest motive for care, they will stand 
for proof of it till the contrary appear. 
Cleveland & Pittsburgh R.R. Co. v. Rowan, 
66 Penn. St. 893. In actions under the 
statute, against a railroad company, for 
damages for the death of a person caused by 
the negligence of the defendant, the negli- 
gence of the deceased, in order to defeat 
the action, must have been the direct and 
proximate, and not the indirect and re- 
mote, cause of the death. Meyer wv. Peo- 
ple’s R. R. Co., 43 Mo. 523. It is error to 
charge the jury that if the plaintiff, by his 
own fault, has contributed to his injury, 
the defendant must then show that he was 
without fault himself, and that no man 
can be shown without fault, unless he has 
done all in his power to avoid the injury. 
Pendleton Street R. R. Co. ». Stallman, 
22 Ohio St.1. In an action for negligence, 
the plaintiff may by circumstantial evi- 
dence show that there was no contributory 
negligence. Thus this may be inferred by 
the jury from the fact that his intestate 
was injured in the night, while doing his 
duty as a brakeman on the defendant's 
train, by the breaking of a ladder attached 
to his car. (See note reviewing decisions 
on unexplained casualties, 10 Abb. (N. Y.) 
N. Cas. 205~210.) Jones v. New York 
Central, &. R. R. Co., 10 Abb. (N. Y.) 
N. Cas. 200. Contributory negligence is 
matter of defence, and the plaintiff in an 
action of negligence is not bound affirma- 


tively to show that he was free from negli- 
gence, Buesching v. St. Louis Gas-light 
Co., 73 Mo. 219, 39 Am. Rep. 603. But 
as will be seen this rule is denied in several 
States. The fact that the complaint showed 
that plaintiff's intestate knew of a danger- 
ous place in the highway, into which he 
fell and was killed, was held not suffi- 
cient to overcome, or make nugatory, the 
explicit averment that he exercised reason- 
able care and prudence. But in such case, 
in order to entitle the plaintiff to recover, 
he must offer evidence to show that de- 
ceased was free from contributory negli- 
gence. Toledo, Wabash, &. R. R. Co. v. 
Brannagan, 75 Ind. 490. Upon the prop- 
osition stated in the text see also State 
v. Baltimore, &c. R. R. Co., 24 Md. 84; 
Frech o. Philadelphia, &. R. R. Co., 39 
Md. 574; Beers v. Housatonic R. R. Co., 
19 Conn, 566; Neal v. Gillett, 23 Conn. 
566; Knight v. Pontchartrain R. R. Co., 
23 La. An. 462; Aurora Branch R. R. Co. 
v. Grimes, 18 TIL 585; Lake Shore, &c. 
R. R. Co. v. Miller, 25 Mich. 274; Grippen 
». N. Y. Central R.R. Co., 40 N. ¥. 34; 
Moore v. Central R. R. Co., 24 N. J. L. 
268; Runyon v. Cent. R.R.Co., 25N. J. L. 
556; Memphis, &. R. R. Co. v. Whitfield, 
44 Miss. 466; Baltimore, &c. R. R. Co. v. 
Whittington, 80 Gratt. (Va.) 805; Balti- 
more, &c. R. R. Co. v. Sherman, 30 Gratt. 
(Va.) 602; Richmond, &. R. R Co. v. 
Anderson, $31 Gratt. (Va.) 812; Memphis, 
&c. R. R. Co, v. Copeland, 61 Ala. 876; 
Government St. R. R. Co. v. Hanlon, 53 
Ala. 70; Harlan v. St. Louis, &., R. R. 
Co., 65 Mo. 22; Le Barron v. Joslin, 41 
Mich. 818; Lang v, Halliday Creek R. R. 
Co., 42 Iowa, 677 ; Wright v. Hlinois, &c. 
T. Co., 20 Iowa, 195 ; Murphy 0. Chicago, 
&e. R. R. Co., 88 Towa, 539; O'Keefe v. 
Chicago, &c. R. R. Co., 32. Iowa, 467; 
Canlin v. Chicago, &. R. R. Co., 37 Iowa, 
816; Evansville, &. R. R. Co. v. Lowder- 
milk, 15 Ind. 120; Evansville, &c. R. R. 
Co. v. Hiatt, 17 Ind. 102; State ©. Phila- ° 
delphia, &. R. R. Co., 47 Md. 76; Pitts- 
burgh, &. R. R. Co. v. Andrews, 39 Md 
829; Bannon v. Baltimore, &. R. R. Co., 
24 Md. 119; Manly v. Wilmington, &. 
R. R. Co., 74.N. C. 655; Pittsburgh, &. 
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been anticipated or regarded as likely to occur, such contributory neg- 
ligence is too remote to be set up asa bar to the action. Thus, if the 
customer of a banker, who is desired to keep his check-book locked 
up, nevertheless negligently leaves it on his table, and thus enables 
his servant to get possession of it, and tear out a check and forge his 
master’s signature to it, and commit a fraud upon the bankers, this 
will not enable the bankers to throw the loss upon their customer, 
as being the result of his negligent keeping of his check-book, for it 
could not reasonably have been anticipated that the power of obtain- 
ing a check would induce a servant to commit a forgery.! 

In all cases where negligence on the part of the plaintiff is re- 
motely connected with the cause of injury, the question to be deter- 
mined is whether the defendant, by the exercise of ordinary care and 
skill, might have avoided the injury. If he could have done so, the 
remote and indirect negligence of the plaintiff cannot be set up as 
an answer to the action? Thus, where the plaintiff negligently left 
his donkey in a public highway, tied together by the forefeet, and 
the defendant carelessly drove over and killed the ass, with his horses 
and wagon in broad daylight, the animal being unable to get out of 
the way of the wagon, it was held that the misconduct of the plain- 
tiff in leaving the ass in the highway was no answer to the action 
for although the ass might have been wrongfully there, still the 
defendant was bound to go along the road with care, and at such a 
pace as would be likely to prevent mischief. “Were this not so, a 
inan might justify the driving over goods left in a public highway, 
or even over a man lying asleep there, or the purposely running 
against a carriage going on the wrong side of the road.”® Contribu- 


R. R. Co. ». Krichbaum, 24 Ohio St. 119; 
State v. Grand Trunk R. R. Co., 58 Me. 
176; Klein v. Crescent City R. R. Co., 23 
La. An. 729; Kelly v. Hendrie, 26 Mich, 
255; Conlin v. Charleston, 15 Rich, (9. 0.) 
201. 

1 Bank of Ireland v. Trastees of Evans's 
Charity, 5 H. L. C. 411; Taylor v. Gt. 
Ind. Penins., 28 Law J. Ch. 285; id. 714; 
Donaldson ». Gillott, L. R. 8 Eq. Ca. 274; 
Johnston v. Renton, L. R. 9 Eq. Ca. 181; 
Re United Service Co., L. R. 6 Ch. App. 
212. 

§ Greenland v. Chaplin, 5 Exch. 248. 

® Davies v. Mann, 10 M. & W. 549; 
Mayor of Colchester v. Brooke, 7 Q. B. 376. 
A passenger on a Brooklyn and New York 


ferry was thrown down and iujured by the 
shock of the striking of the boat agninat 
the bridge. He was standing near the 
chain. It was held that, as ordinarily one 
could so stand without danger, the ques- 
tion of contributory negligence was for the 
jury. Gannon v. Union Ferry Co., 29 
Hun (N. Y.), 631. In a Pennsylvania 
case a gas-pipe underground, near a sewer, 
had a defect in it, and the gas escaped into 
the sewer. The city engineer, in charge of 
the sewer, knowing that there was a leak- 
age, entered the sewer with a lighted lamp, 
when an explosion took place, and he was 
injured, and brought suit against the gas 
company. It was held that the gas com- 
pany’s negligence was the proximate, and 
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tory negligence on the part of the plaintiff, therefore, will not disen- 
title him to recover damages, unless tf was such that but for that 


not the remote cause of the injury, but 
that the plaintiff was guilty of coutribatory 
negligence. il City Gas Co. v. Robinson, 
99 Penn. St. 1. Where a horse is frightened 
at the noise of steam escaping from an en- 
gine, and the owner of the horse, instead 
of leading the horse away, leads him toward 
the engine, and he becomes unmanageable, 
and rears and falls backward aud breaks 
his neck, the owner is guilty of contriba- 
tory negligence. Louisville & Nashville 
R. R. Co. v. Schmidt, 81 Ind. 264. A. 
sued B, for injuries sustained by reason of 
his horses running away, frightened by a 
steam-engine placed in the street by B. 
The jury gave a general verdict for plain- 
tiff. It was held that this was not incon- 
sistent with special findings that A.'s horses 
hod run away before; that the engine 
was likely to frighten horses not easily 
frightened, and that plaintitf saw the en- 
gine in time to avoid danger, but appre- 
hended none, — none of these facts showing 
contributory negligence. Turner 2, Bu- 
chanan, 82 Ind. 147; 42 Am. Rep. 485. 
The mere fact that a traveller knew a 
turnpike to be dangerous, was held not 
necessarily to make him chargeable with 
contributory negligence in travelling over 
it. Henry County Turnpike Co. v. Jack- 
son, 86 Ind. 111, 44 Am. Rep. 274. Where 
the plaintiff, a farmer, fastened defendant's 
stallion with an ordinary halter in the 
same part of a barn with a mare and geld- 
ing belonging to the plaintiff, which were 
similarly fastened, with no barrier between 
them, and the stallion broke loose and in- 
jured the gelding, it was held that the plain- 
tiff was guilty of contributory negligence. 
Milne v, Walker, 59 Iowa, 186. An in- 
struction that ‘‘if the plaintiff knowingly al- 
lowed his horse to be upon and to frequent 
the depot and station grounds of the defend- 
ant, where it was not required to fence, and 
where there was danger of the horse being 
struck by the trains of the defendant, he is 
guilty of contributory negligence, and can- 
not recover in this action,” — that is, for 
double damages, under Iowa Code, § 1289, 
— was held properly refused. Miller. Chi- 
cago & Northwestern R. R. Co., 59 Towa, 
707. The question of contributory negli- 


gence is one of fact for the jury. Ramsay 
v. Rushville & Milroy Gravel Road Co., §1 
Ind. 394. In a case before the United 
States Circuit Court the plaintiff arrived 
at midnight by a train at a depot. The 
exit from the depot-grounds lay across the 
main track of the railroad. The plaintiff 
entered a hotel wagou; the driver under- 
took to cross the track while a train was ap- 
proaching; the plaintiff jumped from the 
wegon and wasinjured. I€ was held that the 
questions of uegligence and contributory 
negligence were for the jury, but that, as 
matter of law, the railroad company could 
not escape liability because of the negli- 
gence of the driver of the team, nor because 
the plaintiff, frightened, jumped. Haff r. 
Minneapolis & St. Louis KR R. Co., 14 
Fed. Rep. 558. A workinan, employed in 
removing ballast from a vessel, found, on 
attempting to leave the vessel to go to 
dinner, that the ladder ordinarily in place 
on the vessel’s side had been remored. He 
went aft, and used a ladder temporarily 
placed there, and which was insecurely 
fastened, and which fell, so that he.was in- 
jured. The missing ladder had been re- 
moved hy his fellow-workmen, and placed in 
the hold for their use there. The workmen 
had been notified not to use the ladder aft. 
Tt was held, in a libel against the vessel, 
that the injared man was negligent, and 
that his negligence contributed to his in- 
jury. The Privateer, 14 Fed. Rep. 872. 
In an action for personal injuries occa- 
sioned to a woman sixty-seven years old, 
by being knocked down by a horse and 
wagon while crossing a street on some flag- 
stones at a point where the street forms ea 
junction with two other streets, all much 
travelled, in the compact part of a city, 
the fact that, before attempting to cross, 
and while crossing, she did not look up or 
down the street, but straight ahead, is not 
conclusive evidence of a want of due care, 
but the question is rightly submitted to 
the jary. Shapleigh ». Wyman, 134 Mass. 
118. In an action against a city to recover 
damages for a fall caused by ice upon a 
sidewalk, it appeared that the plaintiff saw 
the ice three days before and avoided it; 
but he testified that, when he fell, the side- 
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negligence, the misfortune could not have happened ; nor if the defend- 
ant might, by the exercise of care on his part, have avoided the conse- 
quences of the neglect or carelessness of the plaintif{! The rule may 
be said to be well established that a person cannot recover for an 
injury resulting from the mere negligence of another, if he directly 
contributed to the injury by his own want of care;* but the negli- 
gence of the plaintiff, in order to excuse the negligence of the de- 
fendant, must have been such that, except for his “co-operating 
fault,” the injury would not have happened to him? The fact that 
he was negligent, and in fault, is not enough; his fault must have 
immediately contributed to the injury, or have been the proximate 
cause thereof. If the injury would have happened if his want of care 
had not contributed thereto, the person whose negligence immediately 
inflicted it will be liable therefor.‘ 

What is negligence in a given case is necessarily a mixed ques- 
tion of law and fact. When there is no dispute about the facts, the 
question as to what is proper care may be a question of law; but if 
there is any dispute as tu the facts, and the liability of the defend- 
ant depends upon the finding of the facts, and is at all doubtful, the 
question must always be submitted to the jury. If the facts are 
such that a verdict for the plaintiff could not be sustained, the 


question is one of law and should be determined by the court.5 


walk was crowded, and he did not see the 
ice. It was held that the question of con- 
tributory negligence was for the jury. 
Thomas v. New York, 28 Hun (N. Y.), 
110. Upon the trial of an action to recover 
damages for a fire in plaintiff’s woods, the 
court refused to charge that if, after the 
discovery of the fire by the plaintiff, he 
neglected to use reasonably practicable 
Means to suppress it, he could recover no 

It was held that the charge 
shonld have been given. Hoglev. N. Y. 
Central, &. R. R. Co., 28 Hun (N. Y.), 
863. 

1 Tuff o, Warman, 5 C. B. n. 8. 585. 
Scott v. Dublin & Wicklow Ry. Co., 11 
Irish C. L. 896, Addison on Torts (Wood's 
edn.) 41, 

4 Newhouse. Miller, 85 Ind. 463; Cen- 
tral R. R. Co. v. Moore, 24 N. J. L. 824; 
Beers v. Housatonic R. R. Co., 19 Conn. 
566; Runyon »v. Central R. R. Co., 25 Neds 
L. 556; Heil v. Glanding, 42 Penn. St. 
493; West v. Martin, 81 Mo. 875; Win- 


ship v. Enfield, 42 N. H. 147; Noyes v. 
Morristown, 1 Vt. 353; Lindsey v. Dan- 
ville, 45 id. 72; Stitis o. Gusey, 71 Penn. 
St. 489. 

8 Wilds v. Hudaon River R. R. Co., 24 
N. Y. 480; Callahan ». Warne, 40 Mo. 
131; Williams v. Mich. Central R. R. Co., 
2 Mich. 259. 

4 Lindsey v. Danville, 45 Vt. 72; New- 
house v. Miller, 85 Ind, 468; Brown »v, 
Elliott, 45 How. Pr. (N. Y.) 182; Beiseigel 
ov. N. Y. Central R. R. Go., i4 Abb. Pr. 
(id.) 42; Walsh v. Mississippi, &c. Co., 52 
Mo. 434; Sutton v. Wauwatosa, 29 Wis. 
21; Sleeper v. Sandown, 52 N. HN. 244, 

6 Fehr v. N. Y. Centra) R. R. Co., 49 
N. Y. 47; Baltimore, &c. R, R. Co. v. 
State, 30 Ind. 866; Rudolphy v. Fuchs, 44 
How. Pr. (N. Y.) 155; Barton v. St. Louis, 
&c. R. R. Co., 52 Mo. 253; Dickens »v. 
N. Y. Central R. R. Co., 1 Abb. (N. Y. 
App.) 504; Bernhard v. R. & 8. R. R. Co., 
1 id. 181; Cook v. N. Y. Central R. R. 
Co., 1 id. 432; Jetho v. N. Y. & Harlem 
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Negligence on the part of the defendant, or such a state of facts 
as warrants a presumption thereof, must be proved by the plaintiff; 
and having proved this, and the injury as the natural and proximate 
result thereof, if the defendant seeks to avoid liability on the ground 
of the contributory negligence of the plaintiff, the burden of estab- 
lishing it is upon him, except when it is established by the plaintiff's 
own witnesses? or plainly appears from the nature of the injury and 
its cause. The acts of the plaintiff must have proximately contrib- 
uted to the injury, in order to defeat a recovery. If they only re- 
motely contributed thereto, his remedy remains. Thus, where a 
passenger upon a street-car was himself guilty of a want of care, but 
it did not contribute to the accident whereby he was injured, or only 
remotely contributed to it, he will not thereby be prevented from re- 
covering damages from the company, when the negligence of the 
company was the proximate cause of the injury. The rule that the 
plaintiff cannot recover, if his own wrong, as well as that of the de- 
fendant, has conduced to the injury which he has sustained, is always 
confined to cases where his wrong or negligence has immediately or 
proximately contributed to the result§ And even though the plain- 
tiff may have been guilty of negligence, and that negligence may, in 
fact, have contributed to the accident, yet if the defendant could, by 
the exercise of ordinary care and diligence, have avoided the mischief 
which happened, the plaintiff's negligence will not excuse the de- 
fendant.® And where a jury found, specially, facts which, under an 
instruction given by the court, would entitle the defendant to a ver- 
dict, as showing contributory negligence, it was held that a general 
verdict in favor of the plaintiff should have been set aside.” 

When contributory negligence is relied on as a defence to an action 
to recover damages for personal injuries, if it is shown that they were 
inflicted recklessly, wantonly, or intentionally, such defence is vi- 
RR. Co., 2 id.-458. See Kay v. Pennsyl- 5 Meeks v. Southern Pacific R. R. Co., 


vania R. R. Co., 65 Penn. St. 269; Mark 66 Cal 513; Meyers v. Chicago, Rock 
v. St. Paul, M. & M. R.R.Co., Minn. 8.C. Island, & Pacific R. RK. Co., 59 Mo. 223. 


(Decided June 12, 1884.) 8 Richmond & Danville R. R. Co. ». 
1 R, R. Co. v, Gladman, 15 Wall. Anderson, $1 Gratt. (Va.) 812; Meyers 

(U. S.) 401. v. Chicago, &c. R. R. Co., 59 Mo. 228; 
? Robinson v. N. Y. Central, &c. R. R. Chicago & Alton R. R. Co. ». Becker, 76 

Co., 65 Barb. (N. Y.) 146. Ill. 25 ; Tanner v. Louisville & Nashville 
® Van Lien v. Scoville Mfg. Co., 14 B.R. Co., 60 Ala. 621. 

Abb. (N. Y.) Pr. Nn, 8. 74. " Baird o. Chicago, Rock Island, & 


‘ Thirteenth & Fifteenth Street Pas- Pacific R. B. Co., 65 Iowa, 121. 
senger R. R. Co, v. Boudrou, 92 Penn, St. 
475. 
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tiated and overcome.! But in order to avoid the defence of contrib- 
utory negligence, it is not necessary that the wrongful act of the 
defendant, or its agents and servants, should be wanton and inten- 
tional.2 Where the question depends on a number of circumstances, 
from which different minds may arrive at different conclusions as to 
whether there was contributory negligence or not, the question ought 
to be submitted to the jury under proper instructions® But it be- 
comes a question of law when the facts are clearly settled. 

It cannot be laid down as a rule of law that a less degree of care 
is required of a woman than of a man; and an instruction to that 
effect is erroneous. The rule of reasonable care and prudence knows 
nothing of sex.5 As a rule in most of the States, contributory negli- 


1 Cook v. Central R. R. & Banking Co. 
of Georgia, 67 Ala. 533. 

2 Tanner v. Louisville, &. R. R. Co., 
60 Ala. 621. 

8 Marietta & Cincinnati R. R. Co. v. 
Picksley, 24 Ohio St. 654; McNarra ». 
Chicago & Northwestern R. R. Co., 41 
Wis. 69; McHugh v. Chicago & North- 
western R. R. Co., 41 Wis. 75; Peun. 
R. R. Co. v. Fortney, 90 Penn. St. 328; 
Kansas Pacific R. R. Co. v. Ward, 4 Col. 
30 ; Corcoran v. New York Elevated R. R. 
Co., 19 Hun (N. Y.), 868; Nehrbas v. 
Central Pacific R. R. Co., 62 Cal. $20. 

* Fernandes v. Sacramento City R. RB. 
Co., 52 Cal. 45; Delaware, Lackawanna, 
&. R. R. Co. », Toffey, 88 N. J. L. 625; 
Bonnell ». Delaware, Lackawanna, &c. 
R. R. Co., 89 N. J. L. 189; Penn. BR. R. 

Co. v. Righter, 42 N. J. L, 180. 
'  § Hassenyer v. Michigan Central R. R. 
Co., 48 Mich. 205, 42 Am. Rep. 470. 
In this case, Cootgy, J., said: ‘The 
plaintiff in error was sued by the adminis- 
trators of Louisa Hasseneyer to recover 
damages for the negligence of its agents 
and servants whereby her death was 
caused. The case comes up on alleged 
errors in the admission and rejection of 
evidence, and in instructions given or 
refused, The decedent was killed at the 
crossing of the railroad with Burdick 
street, one of the principal streets in the 
village of Kalamazoo, on the 20th day of 
December, 1878. She was a girl thirteen 
years of age, and was proceeding along the 
street with a small pail of milk in her 
hands. The morning was somewhat cold 


and stormy. As she approached the rail- 
road track a train was passing in one di- 
rection, and its bell was being rung, 
From the other direction an engine was 
backing up several cara, and its bell was 
also being rung. It was by this train that 
the girl was struck and killed. There was 
a flagman at the crossing, and no negli- 
gence seems attributable to him. The 
brakeman on the backing train was upon 
the ground, walking along by its side to 
guard against accidents, but did not notice 
the girl until she had been thrown to the 
ground and killed. No one saw the girl 
when she was struck, and the place where 
she was lying when first seen was outside 
the limits of the street. With a single 
exception we think no error was committed 
to the prejudice of the party now com- 
plaining. The exception is found in the 
instructions to the jury respecting the de- 
gree of care required of the decedent to 
avoid the danger to which she fell a 
victim. It was contended for the plain- 
tiff below that the law did not require tho 
same degree of care of a child as of an 
adult person, and the court so instructed 
the jury. This was unquestionably cor- 
rect. Railway Co. ». Bohn, 27 Mich. 
503. But it was also insisted that the 
law did not expect or require the same de- 
greo of care and prudence in a woman as 
in a man ; and the court gave this instruc- 
tion also. It is presumable therefore that 
the jury in considering whether the deced- 
ent was chargeable with contributory 
negligence made not only all proper allow- 
ances on account of her immature years, 
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gence is a matter of defence, and the burden of proving it is upon 


the defendant.! 


but farther allowance on account of sex, 
No doubt the difference in sex has much 
to do with the application of legal prin- 
ciples in many cases. Police regulations 
with the utmost propriety sometimes make 
distinctions between men and women, in 
the conduct required of them under the 
game circumstances, and the unwritten 
law is in some particulars more indulgent 
to the one sex than the other. Words 
and conduct which in the presence of 
men might be condemned for bad taste 
only, in the presence of women may be 
punishable as criminal indecency, and a 
crime of violence committed upon the one 
would be condemned Jess severely by pub- 
lic opinion and punished less severely by 
the law than the same crime committed 
upon the other. And no doubt also the 
Jaw ought, under all circamstances where 
they become important, to make allow- 
ances for any differences existing by nature 
between men and women, and also for any 
that grow out of their different occupa- 
tions, modes of life, education, and ex- 
perience. A woman, for example, driving 
a horse on a highway may be presumed 
somewhat wanting in the ‘amount of 
knowledge, skill, dexterity, steadiness of 
nerve, or coolness of judgment, — in short, 
the same degree of competency ' which 
we may presume in a man; and the person 
meeting her under circumstances threaten- 
ing collision should govern his own con- 
duct with some regard to her probable 
deficiencies, Daniels v. Clegg, 28 Mich. 
83, 42. In Snow v. Provincetown, 120 
Mass. 580, a question of contributory 
negligence was made against a young 
woman, who in attempting to pass a cart 
in a public way, which had commenced 


1 Carter v. Columbia & Greenville 

R. RB. Co., 19 S. C. 20; Pittsburgh, Cin- 

‘ cinnati, &c. R. R. Co. v. Noel, 77 Ind. 110; 
Central R. R. Co. v. Brinson, 64 Ga. 475 ; 

Randall ». Northwestern Telegraph Co., 

54 Wis. 140; Paducah & Memphis R. R. 

Co. v. Hoehl, 12 Bush (Ky.), 41; Ken- 

tucky Central R. R. Co. v, Thomas, 79 

Ky. 160; Robinson v. Western Pacific 


But in some of the States the plaintiff, in an action 


backing toward her, accidentally fell over 
an embankment and was injured. The fol- 
lowing instruction by the trial judge to 
indicate the degree of care required of the 
plaintiff, was held unexceptionable: ‘Care 
implies attention and caution, and ordinary 
care ia such a degree of attention and 
caution as a person of ordinary prudence 
of the plaintiff's sex and age would com- 
monly and might reasonably be expected 
to exercise under like circumstances.’ This 
no doubt is true. But while the anthori- 
ties permit all the circumstances to be 
taken into the account, age and sex among 
the rest, in determining the degree of care 
to be reasonably required or looked for, 
no case, so far as we know, has ever laid 
it down as a rule of law that less care is 
required of a woman thanofa man. Sex is 
certainly no excuse for negligence, — Fox 
v. Glastenbury, 29 Conn. 204, — and if we 
judge of ordinary care by the standard of 
what is cominonly looked for and ex- 
pected, we should probably agree that a 
woman would be likely to be more pru- 
dent, careful, and particular in’ many 
positions and in the performance of many 
duties than a man would. She would, for 
example, be more vigilant and indefatig- 
able in her care of a helpless child ; she 
would be more cautious to avoid unknown 
dangers ; she would be more particular to 
keep within the limits of absolute safety 
when the dangers which threatened were 
such as only great strength and courage 
could venture to encounter. Of a given 
number of persons travelling by cars, 
several men will expose theinselves to 
danger by jumping from the cars when 
they are in motion, or by standing upon 
the platform, where one woman would do 


R. R. Co., 48 Cal. 409; MacDougal ». 
Central R. R. Co., 12 Am. & Eng. R. R. 
Cas. 143 (Cal.) ; Chadbourne v. Delaware, 
Lackawanna, &. R. R. Co., 6 Daly (N. Y. 
C. P.), 215; Penn. R. R. Co. v. Weber, 
76 Penn. St. 157; Savannah & Memphis 
R. R. Co. v. Shearer, 68 Ala, 672; Kan- 
- Pacific R. R. Co. v. Pointer, 14 Kan. 
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founded upon negligence, must show that he was free from contribu- 
tory negligence! But the general rule is that in suits for injuries 
from negliyence, as in other civil actions, all issues of fact are to be 
determined upon the preponderance of evidence ; and it is not neces- 
sary that the defendant’s negligence should be proven beyond a rea- 
sonable doubt? ‘Where one, in the face of great danger, and obliged 
to choose between two hazards, makes such choice as a person of 
ordinary prudence and care placed in the same situation might make, 
and is thereby injured, the fact that if he had chosen the other haz- 
ard he would have escaped.injury will not relieve the one by reason 


the same; and a man driving a team 
would be more likely to cross in front of 
an advancing train than a woman would, 
In many such cases a woman's natural 
timidity and inexperience with dangers in- 
clines her to be more cautious ; and if we 
naturally and reasonably look for greater 
caution in the woman than in the man, 
any rule of law that demands less must be 
unphilosophical and unreasonable. Sup- 
pose for instance that 2 man and a woman 
standing together upon the platform of a 
moving car are accidentally thrown off and 
injured, could any rule of law be justified 
which would permit a jury to award dam- 
ages to her bnt not to him, upon the 
ground that the law expected and required 
of him the higher degree of care? Or 
may the woman venture upon an unsafe 
bridge from which the man recoils, under 
the protection of such a discrimination t 
or trust herself to a fractious horse, ex- 
pecting, if she shall chance to be injured, 
the tenderness of the law will excuse her 
with a verdict of such care as was reason- 
ably to be expected, when it would pro- 
nounce a man foolhardy # We think not. 
No person of any age or sex is chargeable 
with legal fault, who when placed in a 
position of peril does the best that can be 
done ander the circumstances. Voak 2. 
Northern Central R, R. Co., 75 N. Y. 
320. Even this statement indicates a 
more rigid rule than the law will justify, 
for the legal requirement is only the ob- 
servance of ordinary care; and while in 
laying down rules that are of general appli- 
cation, it is no doubt better to employ 
general terms, lest they be supposed 
applicable to particular classes only, — 
Tucker v. Henniker, 41 N. H. 317, — yet 


when the actor is a woman, an instruc- 
tion that she is bound to observe 
the conduct of a woman of common 
and ordinary prudence cannot be heid 
legally erroneous because of being thus 
special. Bloomington v. Perdue, 99 III. 
829. Women may enter upon and follow 
any of the occupations of life ; they may 
be surgeons if they will, but they cannot 
as such claim any privilege of exemption 
from the care and caution required of men. 
A woman may be engineer of a locomotive 
if she can obtain the employment, but the 
Jaw will expect and require of her the 
same diligence to avoid mischief to others 
which men must observe, The rule of 
prudent regard for the rights of others 
knows nothing of sex. Neither can sex 
excuse any one for the want of ordinary 
care when exposing one's self to known 
and obvious perils. If it was apparent 
that the error of the judge did not mis- 
lead in this case, we might affirm the 
judgment. But that fact is not apparent, 
No one witnessed this accident ; the ques- 
tion of due care is involved in doubts, and 
the erroneous ruling may have been con- 
trolling. It follows that there must be s 
new trial.” 

1 Hart v. Hudson River Bridge Co., 80 
N. Y. 622; Patterson v. Burlington, &. 
R. R. Co., 38 Iowa, 279; Nelson v. Chi- 
cago, &c. R. R. Co., 88 Towa, 564; Mit- 
chell v. Chicago & Grand Trank R. RB. Co. ; 
12 Am. & Eng. R. R. Cas. (Mich.) 163 ; 
Michigan Central R. R. Co. v. Coleman, 
28 Mich. 440; Walsh v. Oregon R. R. & 
Navigation Co., 10 Oreg. 250. 

* Quaife v. Chicago & Northwestern 
R. R. Co., 48 Wis. 513. 
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of whose negligence he was put in jeopardy! Where the neglect of 
.the injured party is seen by the employés of the railway company in 
time to prevent injury from such negligence, their failure to exercise 
care to prevent the injury will render their employer liable.* 

The doctrine of contributory negligence, as applied to the liability 
of railroad companies for their own negligence, is that the party 
seeking legal redress must not only show his adversary to be in 
the wrong, but must also prove that no negligence of his own has 
tended to produce or increase the injury. In other words, in order 
to prevent a recovery, the plaintiff's negligence must proximately con- 
tribute to the injury. If the sole immediate cause of the injury was 
the defendant's negligence, the plaintiff can recover, notwithstanding 
previous negligence of his own. Where the negligence of the defend- 
ant is proximate, and that of the plaintiff remote, the action will be 
sustained, though the plaintiff is not entirely without fault.2 While 
a railroad company is bound to manage its road and machinery with 
the utmost care and vigilance, the freedom from negligence which is 
required of a plaintiff involves only that ordinary prudence and at- 
tention which sensible men are accustomed to give in similar cases. 
In Georgia, under the Code, — providing for the apportionment of 
damages in actions against railroad companies for personal injuries 
resulting from negligence on the part of such companies, — the rule 
is that if the plaintiff, by the exercise of ordinary care, would have 
avoided the consequences to himself of the defendant’s negligence, 
he cannot recover at all; but in cases where, by ordinary care, he 
could not have avoided the consequences of the defendant's negli- 


1 Haff v. Minneapolis & St. Lonis 
R. R. Co., 14 Fed. Rep. 558 ; Schultz ». 
Chicago & Northwestern BR. R. Co., 44 
Wis. 688 ; Mark v. St. Paul, Minneapolis, 
& Manitoba R. R. Co., 12 Am. & Eng. 
R. R. Cas, (Miun.) 86 ; Moore v. Central 
R. R. Co. of Iowa, 47 Iowa, 688. 

2 Morris »v. Chicago, Burlington, & 
Quincy R. R. Co., 45 Towa, 29; Harlan 
v. St. Louis, &. R. R. Co., 65 Mo, 22; 
Yarnall o. St, Louis, Kansas City, &. 
R. R. Co., 75 Mo. 575; Karle v. Kaneas 
City, &c. R. R. Co., 55 Mo. 476; Little 
Rock, &. R. BR. Co. v. Parkhurst, 86 
Ark. 871; Kansas Pacific R. R. Co. 9, 
Cranmer, 4 Col. 624; Healey v. Dry 
Dock, &c. R. R. Co., 46 N. Y. Superior 
Ct. 478 ; Cook v. Central R. R. & Bank- 


ing Co. of Georgia, 67 Ala. 583 ; Bunting 
v. Central Pacific R. R. Co., 16 Nev. 277 ; 
Chicago, &. BR. R. Co. v. Johnson, 103 
TIL 612. 

§ Mississippi, &c. R. R. Co. v. Mason, 
51 Miss. 234; Kline ». Central Pacific 
R. R. Co., 87 Cal. 400 ; Needham v. San 
Francisco, &. R. R. Co., 87 id. 409; 
Johnson v. Canal, &. R. R. Co., 27 La. 
An. 58 ; Meyer v. People’s R. R. Co., 483 
Mo, 528 ; Kennayde », Pacific R. R. Co., 
45 Mo. 255; Manly v. Wilmington, &c. 
R. R. Co., 74 N.C. 655 ; Cleveland, &. 
R. R. Co, v. Filiott, 28 Ohio St. 340. 

« Cook v. New York, &. R. R. Co, 1 
App. Abb. Dec. 482. But eee Lake Shore, 
&c. RB. R. Co. v. Miller, 25 Mich. 274. 
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gence, the circumstance that the plaintiff may have, in some way, 
contributed to the injury sustained, will not entirely relieve the 
defendant, but that the damages shall be apportioned according to 
the amount of default attributable to each.! 

The doctrine of comparative negligence, as applied by the courts 
of Dlinois in actions against railway companies for injuries caused 
by their negligence, is that there must be fault on the part of the 
defendant and no want of ordinary care on the part of the plaintiff; 
and when both parties are at fault, the plaintiff may in some cases 
recover, — as, where it appears that his negligence is slight and that 
of the defendant gross. And this rule holds even where the slight 
negligence of the plaintiff in some degree contributed to the injury. 
If the defendant has been guilty of a higher degree of negligence, 
slight negligence on the part of the plaintiff does not absolve the 
defendant from the use of all reasonable efforts to avoid the injury? 
This rule is not that where there is negligence on both sides, the 
mere preponderance against the defendant will render him liable; 
but that, although the plaintiff may have been guilty of some negli- 
gence, still, if it is slight as compared with that of the defendant, he 
may recover; but be cannot recover, unless the negligence of the 
defendant clearly and largely exceeds his.’ The doctrine of compar- 
ative negligence does not seem to have gained any considerable foot- 
hold, except in Georgia and Illinois. 

Sec. 320. Injuries to Trespassers on Track, etc.: Children. — A 
railway company owes no duty to a trespasser upon its track or 
premises other than that which every person owes to another, not 
to do him wilful or malicious injury. If a person can be easily 
seen lying upon the track, in season to stop the train, the company 
is not warranted in running him down simply because he has no 
business there, but is bound to use due care to stop the train, and 


1 Mascon, &. R. R. Co. v. Johnson, 38 
Ga, 409. 

2 Chicago, &. RB. R. Co. v. Gretzner, 
46 Tl). 74. 

8 Chicago, &. R. R. Co. v. Clark, 70 
Ill. 276; Illinois, &. R. R. Co. o. 
Middleworth, 48 IlL 64; Illinois, &. R. 
R. Co. ». Wren, id. 77 ; Illinois, &c. R. R. 
Co. v. McKee, id. 119; Chicago, &. 
BR. R. Co. v. Sweeney, 52 Ill. 825; Chi- 
cago, &. R. R. Co. o, Murray, 62 Ill. 
826 ; Illinois, &o. R. R. Co. v. Cragin, 71 
Il. 177; Toledo, &. RB. RB. Co. v. Mo- 


Ginnis, 71 Il]. 8346; Chicago, &c. R. R, Co. 
o. Mock, 72 Ill. 141; Illinois, &, R. R. Co. 
v. Hall, 72 Ill. 222; Rockford, &c. R. R. 
Co, v. Hillmer, 72 M1]. 235; Mlinois, &e. 
R. R. Co. ». Hammer, 72 Il. 847 ; Grand 
Tower Mfg. Co. v. Hawkins, 72 Ill. 386 ; 
Rockford, &c. R. R. Co. ©. Irish, 72 IIL 
404 ; Illinois, &. R. R. Co. ». Goddard, 
72 Ill. 567; Rockford, &c, BR. R. Co. v. 
Rafferty, 73 Til. 68. 

4 Bee, however, Kansas Pacific R. B 
Co, v. Pointer, 14 Kan. 87. 
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But if an adult person is moving 


along the track, it has a right to presume that he will heed the 
warnings of approaching danger, and therefore, is bound neither to 
stop nor slacken the speed of the train. The presumption as to the 
former is that he cannot help himself, while as to the latter the pre- 
sumption is that he both can and will? In a Connecticut case, the 


t Mulherrin v. Del., L., & W. R. R. 
Co., 81 Penn. St. 366; Houston, &. 
R. R. Co. v. Smith, 52 Tex. 178; Chicago, 
&e. R. R. Co. v. Kellarn, 92 Ill. 245; 
34 Am. Rep. 128 ; Kansas, &. R. R. Co. 
v. Fitzsimmons, 22 Kan. 686; 31 Am, 
Rep. 203 ; McCarty v. Delaware, &. R. R. 
Co., 17 Hun (N. Y.), 74; Gillis », Penn. 
R. R. Co., 59 Penn. St. 129; Rounds v. 
Delaware, &. R. R. Co., 64 N. Y. 129; 
Evanaville, &c. R. R. Co. v. Lowdermilk, 
15 Ind. 120 ; Penn. R. R. Co. v. Sinclair, 
62 Ind. 301; Lafayette, &c. R. R. Co. ov. 
Adams, 26 Ind. 76; Evanaville, &c. R. BR. 
Co. v. Hiatt, 17 Ind. 120; Lovett ». 
Salem, &. R. R. Co., 9 Allen (Mass.), 
557. But except where the injury is wil- 
fully inflicted, trespassers cannot set up a 
claim agninst the company for injuries 
received while trespassing on the track. 
Kansas Pacific R. R. Co. v. Ward, 4 Cal. 
30; Little Schuylkill Nav. R. & C. Co. 
v. Norton, 24 Penn. St. 465; Pittsburgh, 
&c. R. R. Co. v. Collins, 87 Penn. St. 
405 ; Philadelphia & Reading R. R. Co. v. 
Hummell, 44 Penn. St. 875; Mulherrin 
v. Delaware, &c. R. R. Co., 81 Penn. St. 
865 ; Rothe v. Milwaukee, &c. R. R. Co. 
21 Wis. 256; Illinois, &. R. R. Co. v, 
Hall, 72 Ill. 222; Illinois, &c, R. R. Co. 
v. Hetherington, 83 Ill. 510; Robertson 
vo. N. Y., &c. R. R. Co., 22 Barb. (N. Y.) 
191; Johnson v. Boston, &c. R. R. Co., 125 
Mass. 75; McKenna vo. N. Y. Central 
R. RB. Co., 8 Daly (N. Y. C. P.), 804; 
Van Schaick v. Hudson River R. R. Co., 
43 N.Y. 527 ; Cogswell v. Oregon, &e. 
R. B. Co., 6 Oreg. 417; Lang v. Halliday 
Creek R. R. Co., 42 Towa, 677; Osterlog 
v. Pacific R. R. Co., 64 Mo. 421; O'Don- 
nell ». Mo. Pacific R. R. Co., 7 Mo. App. 
190; Deville v, Southern Pacific R. R. 
Co., 5 Cal. 888 ; Burns v. Boston, &. RB 
B. Co., 101 Mass, 50. As general legal 
proposition, where both parties are guilty 
of gross negligence, the plaintiff cannot re- 


cover damuges sustained by the negligence 
of the defendant. Mason v. Missouri Pa- 
cific R. R. Co., 27 Kan. 83; 41 Am Rep. 
405. 

2 In Isabel v. Hannibal & St. Joseph 
R. R. Co., 60 Mo. 475, where an infant 
lying on the track was mistaken for a hog 
or dog, and no effort was made to stop the 
train, the company was held liable. And 
in Kast Tennessee, &. R. R. Co. vo. St. 
John, 6 Sneed (Tenn.), 524, where a train 
ran over a slave eight years old, asleep on 
the track, and visible a quarter of a mile 
distant, but mistaken for a coat of one of 
the laborers, the company was held liable, 
These cases go upon the principle that 
where a human life is involved, in the 
case of a possible doubt, it must be re- 
solved in favor of the preservation of the 
life; in other words, that under such cir- 
cumstances the train should be stopped, 
rather than involve the risk of taking a 
life ; and the wisdom of the doctrine is not 
doubtful Mulherrin v. Del., L. & W. 
BR. R. Co., 81 Penn. St. 366; Railroad Co. 
v. Miller, 27 Mich. 279; Indianapolis & 
Vincennes R. R. Co. ». McClaren, 62 Ind. 
566; Lake Shore & Michigan Southern 
R. R. Co. v. Miller, 25 Mich. 279. In 
Houston, Texas, &. R. R. Co. ». Symp- 
kins, 54 Tex. 615, 88 Am. Rep. 632, it 
was held that one who without authority 
enters upon a railway track, and while 
there becomes insensible from providential 
causes, and while in this state and ta 
plain view is injured by a train, may re- 
cover damages of the company, althongh 
the injury was not wanton or wilfal; but 
otherwise if his insensibility was in con- 
sequence of his voluntary intoxication. 
In Baltimore, &. R. R. Co. o. State, 88 
Md. 542, the court laid down the rule as 
follows : ‘‘ If a man does imprudently and 
incautiously go on a railroad track, and 
is killed or injured by a train of cara, the 
compeny is responsible unleas it has used 
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court laid down the rule applicable to insensible or unintelligent 
living objects upon a railway track. In that case the action was 


reasonable care and caution to avert it, 
provided the circumstances were not such 
when the party went on the track as to 
threaten direct injury, and provided that 
being on the track he did vothing, posi- 
tive or negative, to contribute to the im- 
mediate injury.” In Weymire v. Wolfe, 
52 Iowa, 583, the court suid: “If a per- 
son lies down upon a railroad track in a 
state of helpless intoxication, the company 
will not be justified in running a train 
over him if it can be avoided in the exer- 
cise of reasonable care after the person is 
discovered in hia exposed condition.” In 
Little Rock, &c. R.R. Co, v. Parkhurst, 
36 Ark. 871, the decedent, walking on 
the defendant's track while drunk, was 
run over. The court charged that al- 
though he was in fault in being on the 
track, yet if the defendant's agents could 
by the exercise of reasonable diligence 
have seen him in time to avoid the acci- 
dent, ‘‘the failure to use such diligence 
ulone must be considered the proximate 
cause of the accident.’”’ This was reversed, 
the court observing that although the de- 
fendant was negligent in not having a 
light and lookout, ‘“‘yet the deceased’s 
own negligence in being voluntarily on 
the track, and from intoxication unable to 
get out of the way of the train, was the 
proximate cause of hisdeath.” In Laverenz 
v. Chicago, &c. R. R. Co., 56 Towa, 689, 
it was said : “It is trne that where a per- 
son voluntarily goes upon a railroad track 
where there is an unobstructed view of 
the track, and fails, without excuse, to 
look or listen for danger, as matter of law 
he is not entitled to recover. He must 
take the chances of injury from an ap- 
proaching train upon himself, unless the 
persons in charge of the train sec his 
danger in time fo avert it.” Carlin ». 
R. R. Co., 37 Iowa, 316 ; Benton e. RR. 
Co., 19 id. 492; Lang v. R. R. Co. 49 
id. 469; Artz o. RR. Co., $4 id. 158. In 
Moore v. Pennsylvania R. R. Co., 99 Penn. 
St. 301, an intelligent boy, ten years old, 
was walking on the ends of the sleepers 
of defendant’s track laid in « public street 
in a populons neighborhood ; there was 
an ample sidewalk on each side of the 
VOL. 11. — 86 


track; he was struck and killed by « 
rapidly passing train. A nonsuit was sus- 
tained, two judges dissenting. The court 
said: ‘*Of course, in such circamstances, 
he was a trespasser, and not only put him- 
self in peril by his rashness, but also en- 
dangered the safety of any passing trains 
and the lives of passengera. We have so 
frequently held that in such circumstan- 
ces there can be no recovery, that it is un- 
necessary to quote the authorities. As 
the testimony was entirely undisputed it 
was the duty of the court to pasa upon it, 
which they did by directing a nonsuit. 
In this there was no error. The circum- 
stance that the trespasser in this instance 
wes a boy ten years of age cannot affect 
the application of the rule. The defend- 
ant owed him no greater duty than if he 
had been an adult. They are not subject 
to an obligation to take precautions 
against any class of persons who may walk 
on and along their tracks. In Phila., &c. 
R. R. Co, o. Hummell, 44 Penn. St. $76, 
the rule was applied to the case of a child 
seven years old. And 80 also in the latest 
case of the kind that has been before us, — 
Cauley v. Pittsburgh, &. R. R. Co., 98 
Penn. St. 498, — the rule was in no wise 
relaxed, although the person injured was 
a boy of tender years. In the first of 
these cases we used the following lan- 
guage, having reference to the facts in 
evidence: ‘But if the use of a railroad 
is exclusively for its owners or those act- 
ing under them ; if others have no right 
to be upon it; if they are wrong-doers 
whenever they intrude, the parties law- 
fally using it are under no obligations to 
take precautions against possible injuries 
to intruders upon it. Ordinary care they 
must be held to, but they have a right to 
presumes and act on the presumption that 
thoes in the vicinity will not wiolate the 
laws ; will not trespass upon the right of a 
clear track ; that even children of a tender 
age will not be there; for thongh they are 
personally irresponsible, they cannot be 
upon the railroad without a culpable vio- 
lation of duty by their parents o1 guar- 
dians. Precaution ts a duty only so far as 
there is reason for apprehension. No one 
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for running down and killing the plaintiff’s cattle. The court said: 
“ A remote fault in one party does not of course dispense with care 
in the other. It may even make it more necessary and important, 
if thereby a calamitous injury can be avoided, or an unavoidable 
calamity essentially mitigated. Common justice and common ha- 
manity demand this, and it is no answer for the neglect of it to 
say that the complainant was first in the wrong, since intention 
and accidents are to a greater or less extent incident to human 
affairs. Preventive remedies must therefore always be proportioned 
to the case in its peculiar circumstances, — to the imminency of the 
danger, the evil to be avoided, and the means at hand of avoiding it. 
And herein is no novel or strange doctrine of the law; it is as old as 
the moral law itself, and is laid down in the earliest books on juris- 
prudence, A boy enters a door-yard to find his ball or arrow, or to 
look at a flower in the garden; he is bitten and lacerated by a 
vicious bull-dog ; still he is a trespasser, and if he had kept away 
would have received no hurt. Nevertheless, is not the owner of the 
dog liable? A person is hunting in the woods of a stranger, or 
crossing a pasture of his neighbor, and is wounded by a concealed 
gun, or his dog is killed by some concealed instrument, or he is 
himself gored by an enraged bull; is he in all these cases remediless 
because he is there without consent? Or an intoxicated man is 
lying in the travelled part of the highway, helpless, if not uncon- 
scious ; must I not use care to avoid him? May I say that he has 
no right to encumber the highway, and therefore carelessly continue 
my progress, regardless of consequences? Or if such a man has 
taken refuge in a field of grass or a hedge of bushes, may the owner 
of a field, knowing the fact, continue to mow on or fell trees, as if it 
was not so? Or if the intoxicated man has entered a private lane 


can complain of want of care in another Md. 574; Mobile, &. R. R. Co ». 


where care ts only rendered necessary by his 
own wrongful act.’ That the company 
has a right to presume that an adult per- 
son in the apparent possession of his facul- 
ties will leave the track in season to 
avoid the train, see Lake Shore, &c. 
R. R. Co. o. Miller, 25 Mich. 274 ; Cogs- 
well v. Oregon, &c. R. R. Co., 6 Oregon, 
417; Telfer v. Northern R. R. Co., 30 
N. J. L. 188; Indianapolis, &. R. BR. Co. 
v. McClaren, 62 Ind. 566; Terre Haute, 
&. R. R. Co. v. Graham, 46 Ind. 239; 
Frech v. Philadelphia, &c. R. R. Co., 89 


Blakeley, 59 Ala. 471; Chicago, &c. R. R. 
Co. v. Lee, 68 Ill. 576; Chicago, &e. 
R. R. Co. v, Damrell, 81 Ill. 450; Tan- 
ner 0. Louisville, &c. R.R. Co., 60 Ala 
621; Needham vo. San Francisco, Xe. 
R. R. Co, 87 Cal, 409; Chicago, &. 
R. R. Co. v. Austin, 69 Ill. 426; Card ». 
New York, &c. R. R. Co., 50 Barb. 
(N. Y.) 89; St. Louis, &. R.R. Co. ov. 
Manly, 58 Il. 300 ; Herring v. Wilming~ 
ton, &. R. R. Co., 10 Ired. (N. C.) 402; 
Bemis v, Conn. & Pass. River R. R. Co., 
42 Vt. 8765. 
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or by-way, and will be run over if the owner does not stop his team 
which is passing through it, must he not stop them?” The doc- 
trine of this case has been approvingly cited by the courts, in several 
cases, and seems to us to define the true rule of duty and obligation 
resting upon railway companies as well as to persons lying upon 
their tracks, and young children, as to animals.! The rule may be 
said to be that a railway company is bound to keep a reasonable 
lookout for trespassers upon its track, and is bound to exercise such 
care as the circumstances require to prevent injury to them. If the 
person seen upon the track is an adult person, and apparently in 
the possession of his or her faculties, the company has a right to 
presume that he will exercise his senses and remove himself from 
his dangerous position ; and if he fails to do so, and is injured, the 
fault is his own, and there is, in the absence of wilful negligence on 
its part, no remedy against the company for the results of an injury 


brought upon him by his own recklessness.? 


1 Isbell vo. New York, &c. R. R. Co., 27 
Conn. 898. In Meeks o. Southern Pacific 
R. R. Co., 56 Cal. 513, 88 Am. Rep. 67, an 
infant, six or seven years old, lying in- 
sensible or asleep on a railway track, near 
n highway crossing, was injured by a train. 
He was perceived by the fireman and engi- 
neer in time to stop, but they supposed 
him a bunch of leaves or weeds, until too 
late. No warning signal was given. His 
parents had forbidden him to go on the 
track. It was held that a recovery was 
warranted. The court observed: “In our 
opinion, the doctrine of the cases of Need- 
ham »v. San Francisco, &c. R. R. Co., 37 
Cal. 409, Kline ». Central Pacific R. R. 
Co., id. 400, and the other cases in this 
conrt approving them, determines the 
question in the negative. Said the court in 
Needham v. San Francisco, &c. R. R. Co.: 
**No more in law than in morals can one 
wrong be justified or excused by another. 
A wrong-doer is not an outlaw, aguinst 
whom every man may lift his hand. 
Neither his life, limbs, nor property, are 
held at the mercy of his adversary. On 
the contrary, the latter is bound to con- 
duct himself with reasonable care and 
prudence, notwithstanding the fault of the 
former ; and if by so doing he can avoid 
injuring the person or property of the for- 
mer, he is liable if he does not, if by reason 
thereof injury ensues.” Referring to the 


rule adopted in New York, the court pro- 
ceeds; ‘The error of the New York courts 
lies in the fact that they ignore all dis- 
tinction between cases where the negli- 
gence of the plaintiff is proximate; and 
where it is remote, and in not limiting the 
rule which they announce, to the former.” 

3 Baltimore, &c. R. R. Co. o. State, 88 
Md. 542; Lake Shore, &. R. R. Co. v. 
Miller, 25 Mich. 279. Where a locomotive 
with cars attached is standing on a railroad 
track near « railroad station or other place 
where cars are frequently moved forward or 
backward, a person who goes upon the rail- 
road track, seeing the locomotive and cars, 
and knowing that they would, within a few 
minutes, be moved toward him, and walks 
upon the track away from the train with- 
out keeping watch of its movements, when 
there waa nothing to hinder him from see- 
ing the movements of the train in time to 
avoid danger, and when he could have 
gone in the same direction without walk- 
ing on the track, ts guilty of such negli- 
gence as will prevent his recovery for an 
injury caused by the carelessness or un- 
skilfnlness of the employés of the railroad, 
not amounting to wilfulness on their part. 
A person so walking upon a railroad track 
is not free from negligence if he omits to 
keep watch of the movements of the train, 
relying upon a rule or custom of the em- 
ployés of the railroad, to give a signal for 
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In & Michigan case} the court said, “If an engineer sees a team 
and carriage, or a man in the act of crossing the track, far enough 
ahead of him to have ample time, in the ordinary course of such 
movements, to get entirely out of the way before the approach of 
the engine; or if he sees a man walking along upon the track ata 
considerable distance ahead, and is not aware that he is deaf or 
insane, or from some other cause insensible of the danger; or if he 
sees a team or man approaching a crossing too near the train to get 
over in time, he has a right to rely upon the laws of nature and the 
ordinary course of things, and to presume that the man driving the 
team or walking upon the track has the use of his senses, and will 
act upon the principles of common-sense and the motive of self- 
preservation common to mankind in general, and that they will there- 
fore get out of the way,—that those on the track will get off, and 


the moving of the train. The expectation 
that such signal would be given does not 
relieve w person in such situation from 
constant watchfulness for his safety. Bal- 
timore & Ohio R. R. Co. v. Depew, 40 
Ohio St. — ; Richmond, &. R.R. Co. ». 
Anderson, 81 Cratt. (VYa.) 312. In this 
case BurKE, J., snid: ‘* Negligence is the 
gist of the action. If the injury which 
resulted in the death of the plaintiff's in- 
testate, was occasioned by the negligence 
of the defendant, and solely by sach negli- 
gence, there can be no doubt of the plain- 
titi’s right to recover damages for the 
injury; but if there was negligence on the 
part of the defendants and also on the part 
of the deceased, and the negligence of the 
latter contribnted to the injury, the right 
of recovery depends upon the circum- 
stances. Richmond, &. R. R. Co. gv, 
Morris, $1 Gratt. (Va.) 200; Northern 
Centra} R. R. Co. v. State, 17 Md. 8; Bal- 
timore & Ohio R. R. Co. v. State, 33 id. 542; 
Brown v. Hannibal & St. Joseph R. R. Co., 
50 Mo. R. 461; 11 Am. Rep. 420; Cen- 
tral R. R. & Bankin Co. v. Davia, 19 Ga. 
437 ; Isbell v New York & New Haven 
R. RB. Co., 25 Conn. 556; Macon & W. 
R. R Co. o. Davis, 18 Ga. 679; Herring 
v. Wil, & Raleigh R. R. Co., 10 Ired. 
(N. C.) 402; Balt. & Ohio R. R. Co, ». 
Sherman, 30 Gratt. (Va.) 602; Beltimore, 
&c. R. R, Co. v, Whitington, 30 id. 805. 
Bee also, holding the doctrine stated in 
the text, Terre Haute, &. BR. R. Co. 9. 


Graham, 95 Ind. 286; 48 Am. Rep. 719; 
Jeffersonville R. R. Co. ». Goldsmith, 47 
Ind. 48; Tonawanda R. R. Co. 7. Munger, 
5 Den. (N. Y.) 255. 

1 Lake Shore, &e, RB. B. Co. ». Miller, 
25 Mich. 279; Harris v. Whelhoer, 75 
N. Y. 169; Frech v. Phila. &c. R. R. Co., 
89 Md. 574; Cleveland, &. R. R. Co. vw. 
Terry, 8 Ohio 8t. 570; St. Louis, &a 
R. R, Co. v, Manly, 58 IIL 800; Schier- 
hold v. North Beach, &. R. R. Co, 40 
Cal, 447; Hlinois Central R. R. Co. ». 
Hutchinson, 47 Ill. 408; Poole v. North 
Carolina R. R. Co., 8 Jones (N. C.), $40; 
Herring v. Wilmington, &. R. R. Co., 10 
red. (N. C.) 410. But there is no pre- 
sumption that a young child or a drunken 
person will heed the signals of danger, and 
the engineer is bound to stop the train if 
he sees that they make no attempt to leave 
the track. Kenyon v. N. Y. Central R. R. 
Co., 5 Hun (N. Y.), 479: Sheridan ». 
Brooklyn, &c. R. R. Co., 86 N. Y. 39; 
Colt v. Sixth Ave. R.R. Co. 83 N. Y. 
Superior Ct. 189; Philadelphia, &c. R. BR 
Co. v. Spearen, 47 Penn. 8t. 800; Daniels 
v. Clegg, 28 Mich. 82; Robinson v. Cone, 
22 Vt. 213; Chicago, &. R. R Co. v. 
Dewey, 26 Ill. 255. Infirm persons have 
no business to expose themeclves upon 
railway track. Gonzales v. N, Y. Central 
R. R. Co., 88 N. Y. 440; Central R. BR. Co, 
v. Filder, 84 Penn. 8t, 226; Evansville, &o, 
R. R. Co. , Hiatt, 17 Ind. 102; Cogswell 
v. Oregon, &. R. R. Co., 6 Oreg. 417. 
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those approaching it will stop in time to avoid the danger; and he 
therefore has the right to go on without checking his speed until he 
sees that the team or man is not likely to get out of the way, when it 
would become his duty to give extra alarm by bell or whistle, and 
if that is not heeded, then, as a last resort, to check his speed or stop 
his train, if possible in time to avoid disaster. If, however, he sees 
a child of tender years upon the track, or any person known to him 
to be, or from his appearance giving him good reason to believe that 
he is, insane or badly intoxicated, or otherwise insensible of danger 
or unable to avoid it, he has no right to presume that he will get 
out of the way, but should act upon the belief that he might not, or 
would not, and he should therefore take means to stop his train in 
time. A more stringent rule than this,—a rule that would require 
the engineer to check his speed or stop his train whenever he sees a 
team crossing the track or a man walking on it, far enough ahead to 
get out of the way in time, until he can send ahead to inquire why 
they do not; or which would require the engineer to know the deaf- 
ness or blindness, or acuteness of hearing or sight, or habits of pru- 
deuce or recklessness, or other personal peculiarities, of all those 
persons he may see approaching, or upon the track, and more espe- 
cially of all those who may be approaching a crossing upon the high- 
way, though not seen, — any such rule, if enforced, must effectually 
put an end to all railroads as a means of speedy travel or trans- 
portation, and reduce the speed of trains below that of canal-boate 
forty years ago; and would effectually defeat the object of the 
legislature in authorizing this mode of conveyance. But how are 
railroad companies, or their engineers or employés, to know the 
personal peculiarities, the infirmities, personal character, or station 
in life, of the hundreds of persons crossing or approaching their 
track? By inspiration, or intuition? And if they do not know, 
then how and why shall the company be required to run their road 
or regulate their own conduct, or that of their servants, by such 
personal peculiarities of strangers of which they know nothing ? 
These questions suggest their own answers.” And this we believe, 
is an accurate statement of the duty of railway companies under 
the circuinstances referred to. 

In an Indiana case,! a charge to the jury, in an action to recover 
for an injury by a trespasser on the track, that there could be no 


1 Terre Hante, &. R. R. Co.v. Graham, fayette, &. RR. Co. o Huffman, 28 
95 Ind. 286; 48 Am. Rep. 719. In La- Jud. 287, the court said: ‘The complaint 
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recovery “unless it was wilfully, wantonly, and recklessly done,” 
was held erroneous, inasmuch as it conveyed an idea that there 
is a middle ground of liability between ordinary negligence and 
wilfulness upon which there might be a recovery notwithstand- 
ing the plaintiff's negligence, when really in order to entitle the 
plaintiff to a recovery, the injury must have been “ wilfully ” 
inflicted. , 
The same rule prevails as to persons trespassing upon railway 
bridges, and other parts of the road where they have no right to be, 
and where the company has no reason to expect that persons will 
go2 A person who enters upon the track or premises of a railway 


v 


is fatally defective. After admitting facts 
which show negligence of the plaintiff, 
contributing to the injury, it charges that 
the defendant in a wanton and careless 
manner ran said locomotive, etc. The 
worl ‘wanton’ does not mean wilful. 
It is defined by Webster as follows: ‘ Wan- 
dering ot roving in gayety or sport;’ 
‘licentious,’ ‘lewd,’ ‘extravagant,’ etc. 
The word adds no force to the charge that 
the act was done in a careless manner.” 
See also Jeffersonville, &c. R.R. Co. v. 
Bowen, 40 Ind. 545; Evansville, &c. R. R. 
Co. v. Wolf, 59 id. 89; Bellefontaine R. R. 
Co. v. Hunter, supra; Jeffersonville, &c. 
R. R. Co. ». Bowen, 49 Ind. 154; Johnson 
v. Boston, &c. R. R. Co., 125 Mass. 75; 
Heil v. Glanding, 42 Penn. St. 493; Gillis». 
Pennsylvania R. R. Co., 59 id. 129; Jeffer- 
sonville, &. R. R. Co. Goldsmith, 
supra; Illinois Central R. R. Co. v. God- 
frey, 71 Ill, 500; Peoria Bridge Assn. 9. 
Loomis, 20 id. 285. 

1 See also Baltimore, &. R. R. Co. o. 
Depew, 40 Ohio St.—. In Johnson 9. 
Boston & Maine R. R. Co., 125 Mass. 75, 
it was held that if a person buys a ticket 
which entitles him to a passage over a rail- 
road from A, to C., and stops at B., in- 
tending to resume his journey to C. the 
same day, leaves the station at B., and 
afterward, while on his way to the station 
of another railroad corporation near by, 
for the purpose of meeting his son, returna 
to the station which he had left, and is 
injured while crossing the tracks through 
the negligence of the railroad corporation 
which had sold him the ticket, when he 
might have crossed the railroad at a high- 


way crossing, he is a trespasser, and can- 
not, in the absence of evidence that the 
negligence was wilful, maintain an action 
for the injury, although the defendant's 
platforms extend between two highways 
crossing the track, and people have been 
accustomed to pass from the station on ons 
railroad to that on the other at that point 
without objection by the corporation, and 
although his ticket does not forbid stop- 
ping over at B. In Nicholson v. Erie 
R. R. Co., 41 N. Y. 525, the plaintiffs 
intestate was run over and killed by de- 
fendant’s cars while he was crosaing the 
track on their premises, not at a public 
crossing, but where persons had been accus- 
tomed to cross without objection. It was 
held that no action could be maintained. 
Gramlich ». Wurst, 86 Penn. St. 74; 27 
Am. Rep. 684; McAlpin v. Powell, 70 
N. Y. 126; 26 Am. Rep. 555; St. Louis, 
&c. R. R. Co. o. Bell, 81 Il. 76; 25 Am. 
Rep. 269; Keefe v. Milwaukee & St. Paul 
R. R. Co., 21 Minn. 207; 18 Am. Rep. 
393; Gray v. Scott, 66 Penn. St. 845; 5 
Am. Rep. 871; Severy v. Nickerson, 120 
Mass. 806; 21 Am. Rep. 514; Illinois Cen- 
tral R. R. Co. ©. Godfrey, 71 Ill. 500; 22 
Am. Rep. 112; Nicholgon v. Erie R. R 
Co., 41 N. Y. 525. 

2 In Mason v. Missouri Pacific R. R. 
Co., 27 Kan. 83, the plaintiffe wife was 
injured by a car of the defendant while she 
was attempting to walk over a trestle- 
work or bridge crossing a creek in a city. 
The bridge wes built exclusively for the 
railroad, and had no railings nor foot- 
planks, and was thirty feet above the 
water ; and although at the point in ques 
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by license is not a trespasser;! but the company owes him no 
special duty because he has been permitted to be there, beyond that 
which it owes to the public generally.2 The licensee has no reason 
to expect that the company will graduate the running of its trains 
to suit his purposes or convenience, and can only expect from it 


tion the track ran through lands platted 
for a public street, yet the street had not 
been graded nor improved, and the track 
was considerably elevated above the sur- 
face of the adjoining land. The court 
held that the exclusion of evidence to 
show a custom of foot-passengers to cross 
the bridge was not error, saying: ‘It 
cannot be well said that such trestle-work 
and bridge, as constructed, were either in 
law or in fact a public street. As there 
was no attempt to show that either the 
injured party or any other person was in- 
vited by the company to cross or travel 
upon the structure over the creek, or that 
the injured party was upon the structure 
with the consent of the company, the fact 
that other parties had crossed upon it did 
not make it less dangerous or less negli- 
gent for the wife of the plaintiff to attempt 
to do so. This is not a case where the 
legal right of the railway company and 
that of the public to use such trestle-work 
are about equal, The embankment and 
trestle-work are so much elevated above 
the street, and are so erected for the pur- 
pose of operating thervon cars and engines 
only, as to apparently forbid foot-passen- 
gers crossing the creek at this place; 
therefore we do not think that the rail- 
way company was bound to operate its 
cars with reference to foot-men undertak- 
ing the peril of attempting to step from 


tie to tie in crossing the long span over passe 


the stream, especially in view of the fre- 
quent running of the cars on the track of 
such trestle-work. Counsel for plain- 
tiff contends that as the bridge lay wholly 
within two of tle streets of the city of 
Wyandotte, called Front street and Wa- 
Was street, which cross each other at the 
point where the bridge crosses the creek, 
and as a street belongs to the public, from 
the centre of the earth to the heavens 
above, persons had the right to climb up 
the embankment, and to use the trestle- 
work asa public street of the city. Not 


so. The embankment and trestle-work 
were the property of the railway company. 
They were used for the purposes of the 
company in operating its cars and trains, 
and so built and constructed as to render 
any travel thereon perilous, even without 
the operation of cars upon the track. . . . 
The railway company was in full occupa- 
tion of it, and the public had no right to 
cross over such a dangerous structure, and 
knowing it to be unsafe for travel, to 
claim exemption from all negligence on 
their part, and charge the railway com- 
pany with the fruits of their own impra- 
dence. . . . Whenever a party infringes 
upon the rights of others, this negligence, 
or this wrong-doing, as the case may be, ab- 
solves others from using ordinary care and 
diligence toward such party. In brief, 
they are under no legal or moral obligation 
to be cautious and circumspect toward one 
who infringes upon their rights. Union 
Pacific R. R, Co. v. Rollins, 5 Kan. 167. 
A railway company has the exclusive 
right to occupy, use, and enjoy its railway 
tracks, bridges, and trestle-work, and such 
exclusive right is absolutely necessary to 
enable such a company to properly perform 
its duties, and any person going upon, or 
using or occupying the track or bridge of 
a railway company without the consent of 
the company, is held in law to be there 
wrongfully, and therefore to be a trea- 
tr. . » . Therefore the instruction 
that the railway company was liable only 
for such negligence so gross as to amount 
to wantonness was a correct declaration of 
the law to the jury.” See also Tennen- 
brock v. South Coast, &. R. R. Co., 59 
Ca]. 269. 

1 Harty v. N. Y. Central R. R. Co., 42 
N. Y. 468; Patterson v. Philadelphia, 
&c. R. R. Co., 4 Houst. (Del.) 103; 
Illinois, &c, R. R. Co. v. Hammer, 72 ILL 
$47. 

3 Hounsell v. Smyth, 7C. B. N. 8. 731. 
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such consideration and ordinary care as it owes to the general pub- 
lic and the licensee is bound to exercise the highest care to shield 
himeelf from injury.! 

Of course, this rule requires the company, where there is reason 
to apprehend that a person seen upon the track will not heed the 
signals of danger and take himself out of the way of the train, to use 
reasonable diligence to stop the train and avert the serious conse- 
quences likely to ensue from failure to do so; but this condition, as 
we have seen, does not apply, as a rule, except where it is observable 
that the person is not in possession of his faculties? or is so young 
that it cannot be reasonably expected that he will avoid the threat- 
ened danger. No higher degree of care is required of young children 
than might be expected from those of their age, and it is generally 
held that contributory negligence is not imputable to them;® and 


1 Matz v. N. Y. Central BR. RB. Co., 1 
Hun (N. Y.), 417; Nicholson #. Erie 
R. R. Co., 41 N. Y. 626; Illinois Central 
R. R. Co. v. Godfrey, 71 Iil, 500 ; Aurora 
Branch R. R. Co. v. Grimes, 18 Ill. 585 ; 
Shea v. Sixth Ave. R. R. Co., 62 N. Y. 
180; Steele v. Central R. R. Co., 43 
Towa, 109; Baltimore, &c. R. R. Co. ». 
Boliler, 88 Md. 568; Kay »v. Penn. R. R. 
Co., 65 Penn. St. 269; Hicka ». Pacific 
R. R. Co., 64 Mo. 680; Penn. R. R. Co. 
». Lewis, 79 Penn. St. 58; Bernhard 0. 
Rensselaer, &c. R. R. Co, 1 Abb. Ct. 
App. Dec. (N. Y.) 181; Lygo «. New- 
bold, 9 Exchq. 802. 

3 Ante, p. 1264. 

$ In Birge v. Gardiner, 19 Conn. 507, 
the defendant having set up a gate on his 
own land, by the side of a lane, through 
which the plaintiff, a child between six 
and seven years of age, with other children 
in the same neighborhood, were accus- 
tomed to pass from their places of residence 
to the highway, and vice versa, the plain- 
tiff, in passing along such lane, without 
the liberty of any one, put his hands on 
the gate and shook it, in consequence of 
which it fell on him and broke his leg ; in 
an action for this injury, the court in- 
structed the jury, that if the defendant 
was gnilty of negligence, he was liable for 
the injury, unless the plaintiff, in doing 
what he did, was guilty of negligence, or 
mishehavior, or of the want of proper care 
aud caution; and in determining this 


question, they were to take into considere- 
tion the age and condition of the plaintiff, 
and whether his conduct was not the re- 
sult of childish instinct and thoughtless- 
ness ; after a verdict for the plaintiff, it 
was held that the charge was unexception- 
able. And the court also held that the 
fact of the plaintiff ’s being s trespasser in 
the act which produced the injury com- 
plained of, wiil not necessarily preclude 
him from 4 recovery against a party guilty 
of negligence. Neal v. Gillett, 23 Conn. 
437 ; Norwich, &. RB. RB. Co., 26 id. 591; 
Bronson ». Southbury, 87 Conn. 199; 
Brown v. European, &. R. R. Co., 58 
Me. 884; Lynch w. Smith, 104 Maes. 
52; Elkins v, Boston, &. R. R. Co., 115 
Mass. 190; Washington, &. R. BR. Co. 
%. Gladman, 15 Wall, (U. S.) 401; Sioux 
City, &c. R. BR. Co. ». Stout, 17 id. 657; 
McMillan v. Burlington, &. RB. BR. Co., 
46 lowa, 231, An infant, to avoid the 
imputation of negligence, is bound only 
to exercise that degree of care which can 
reasonably be expected of one of its age. 
Byrne v. New York Central & Hudeon 
River R. R. Co., 88 N. Y. 620; 14 Han 
(N. Y.), 822; Rockford, Rock Island, 
& St Louis R. R. Co. o. Delaney, 82 
Ill. 198 ; Mobile & Montgomery R. B. Co. 
v. Crenshaw, 65 Ala. 566; Chicago & 
Alton R. R. Co. », Lammert, 12 Brad. 
(Ill.) 408 ; Dowling v. New York Central 
R. R. Co., 90 N. ¥. 670; Chicago & Alton 
BR. R. Co, ». Murray, 71 IL 601. Thus, 
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that, when seen upon the track a sufficient length of time in which 

to stop the train, the company is bound to do 80, or it will be charge- 
able with the consequences, But in this class of cases the question 
is for the jury whether the company was guilty of negligence in view 
of the circumstances! The degree of care required of a child, de- 


it has been held that an infant under six 
years of age is not of sufficient discretion 
to be guilty of contributory negligence, 
Bay Shore R. R. Co. v. Harris, 67 Ala 6. 
Generally, the question whether the capac- 
ity of a child is such that he can be 
charged with contributory negligence is 
ene of fact, which roust be determined by 
the jury. Moore v. Metropolitan R. R. 
Co., 2 Mackey (D. C.), 437. But where 
a child i is the plaintiff, whether the fault 
és that of the child or the negligence of 
the person having the care of the child, 
the doctrine of contributory negligence is 
by some of the cases held to apply. 
Hathaway v. Toledo, Wabash, & Western 
BR. R. Co., 46 Ind. 25; Toledo, Wabash, 
& Western R. R. Co. ov. Miller, 76 IL 
278, See also Higgins v. Jeffersonville, 
é&. BR R. Co., 52 Ind. 110. But the 
better rule is that negligence cannot be 
impated to a child not of sufficient capac- 
ity or discretion to understand the danger 
end guard against it. Pittsburgh, &. 
R. R. Co. v. Caldwell, 74 Penn. St. 421; 
Pennsylvania Co. v. James, 814 Penn. St. 
194; Government St. R. R. Co. ». Han- 
lon, 58 Ala. 70; Cleveland, &c. BR. R. Co. 
». Manson, 80 Ohio St. 451; Evansich v. 
G., C., & 8. F. R. B. Co., 57 Tex. 126, 
A child two years and ten months old 
cannot be guilty of contributory negli- 
gence. Neither is it bound by the neg- 
leet of its parents. Norfolk & Petersburg case 
R. RB. Co. o. Ormsby, 27 Gratt. (Va.) 
456. Bee also Government St. R. R. Co. 
e. Hanlon, 63 Ala. 70; Casey wv. N. Y. 
Central R. R. Co., 78 N. Y. 618: O'Mara 
@. Hudson River R. R. Co., 38 N. Y. 
445; McGovern v. N. Y. Central R. R. 
Co., 67 N. Y. 417; Reynolds o. N. Y. 
Central RB. R. Co., 68 N. Y. 248; Thur- 
ber v. Harlem, &c. B.R. Co., 60 N. Y. 
826; Haycraft v. Leake Shore, &. R. R. 
Co., 64 N. Y. 638 ; Costello v. Syracuse, 
&e. R. RB. Co., 65 Barb. (N. Y.) 92; 
Walter v. Chicego, &c BR. R. Co., 41 


Towa, 71; Daniels v, Clegg, 28 Mich. 32; 
Schmidt v. Milwaukee, &. BR. R. Co., 23 
Wis. 186; Boland ». Missouri R. RB. Co., 
36 Mo. 484; O'Flaherty v. Union BR. R. 
Co., 45 Mo. 70; Donahue v. Vulcan Iron 
Works, 7 Mo. App, 447; Ranch o, Lloyd, 
$1 Penn. St. 358; Philadelphia, &c. 
R. R. Co. v. Hassard, 75 Penn. St. 867 ; 
Penn. BR. R. Co. v. Kelly, 81 id. 872; 
Crissey v. Hestonville, &c. B. R. Co, 75 
Penn. St. 88; Oakland RR. Co. ». 
Fielding, 48 Penn. St. 820; Kay v. Penn. 
RB. R. Co., 65 Penn. St. 269 ; Glassey v. 
Hestonville, &. R. B. Co,, 57 Penn. St. 
172 ; Baltimore, &c. R. R. Co. »v. State, 
80 Md. 47; Baltimore City Pass. B. R. 
Co. v. McDonnell, 48 Md. 534; Chicago, 
&. R. R. Co. o. Becker, 84 Ill, 488; 
Rockford, &c. R. R. Co. v. Delaney, 82 
Til, 198; Chicago, &. BR. R. Co. o. 
Becker, 76 Ill. 25; Kerr o. Forque, 64 
IL 482. 
1 In Frick vo. St. Louis, &c. BR. RB. Co., 
75 Mo. 595, a child two years old was 
killed on a railroad, and it was held that 
the defendant was not entitled to an in- 
struction thet it is lieble only in case its 
servants failed to exercise ordinary care to 
prevent the injury after they became 
aware of the danger to which the plaintiff 
was exposed. The court eaid that the 
qualification in the last clause would be 
proper in the case of an adult, but not in 
case of @ child. Bee also, holding that 
there can be no recovery where negligence 
is not imputable to the company, as where 
the child could not be seen in season to 
stop the train, Phila., &. R. R. Co. v. 
Hummell, 44 Penn. St. 875; Phila., &. 
R. BR. Co. v. Long, 75 Penn. St. 257 ; 
Balger v. Albany R. R. Co., 42 N. y. 
459; Meyers v. Midland Pacific R. R. 
Co., '9 Neb. 819; Citizens’ Bt. R. R. Co. 
v. Carey, 56 Ind. 896; Penn. R. R. Ca. 
©. Morgan, 82 Penn. St. 184; Heston- 
ville, &c. R. R, Co. o. Connell, 88 Penn. 
St. 520; Chicago, &. R. RB. Co. v. Becker, 
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pends upon its age and intelligence, and it is a question for the jury 
in each case whether the care exercised by it in a given case was 


76 ID. 25. In another Missouri case, in 
an action by a parent for an injury re- 
ceived by his son upon a turn-table be- 
longing to a railroad, causing his death, 
it appeared that the son, aged six, was 
allowed to go to a circus in charge of 
hia sister, aged eleven, and was left by 
the latter near the circus-ground, neither 
she nor their mother knowing that there 
was a turn-table in the vicinity. It was 
held that the question of contributory 
negligence was properly left to the jury. 
A child playing with others upon an un- 
locked turn-table, which was under the 
control of a railroad and in a publio local- 
ity, was injured by another of the children 
revolving it. Children had been accua- 
tomed to play on it, and had been injured 
tothe knowledge of the company. It was 
held that the company was liable although 
not owning the turn-table. Nagel v. Mis- 
souri Pacifia R. R. Co., 75 Mo. 658; 42 
Am. Rep. 418. A boy,ten years old 
attempted to board a train while it was in 
motion. The train was not a passenger 
train, and in no event would the boy have 
had a right to get on it. There was no 
negligence on the part of any of the train- 
hands. It was held that a verdict for the 
boy in his suit against the company for an 
injury thus sustained should be set aside. 
Chicago & Alton R. R. Co. ». Lammert, 
12 Ill, App. 408. The company is not 
bound to keep guards stationed around its 
tracks, turn-tables, cars, &c., to keep 
children from getting injured upon them. 
Central Branch, &c. R. R. Co. v. Henigh, 
23 Kan. 347 ; Chicago, &c. R. R. Co. v. 
McLaughlin, 47 Il}. 265; Chicago, &e. 
R. R. Co. vo, Stamps, 69 Ill. 409. That 
a boy six years old was upon a rail- 
road track near a street-crossing doves 
not establish the fact of contributory 
negligence, although it is shown that 
the boy’s father saw him going toward 
the track a short time before he was 
struck by a train. Johnson »v. Chi- 
cago & Northwestern R. R. Co., 56 Wis. 
274. The negligence of a parent or other 
person rightfully having charge or control 
of an infant non sui juris is imputable to 
the infant. Fitzgerald v. St. Paul, Min- 


neapolis, &. R. R. Co. 29 Minn. 336; 
43 Am. Rep. 212. In £2 parte Stell, 4 
Hughes (U. 8. C.C.), 172, a child was 
seen upon a railroad track by the engineer 
of an approaching train, then 450 feet 
away. Everything possible was done to 
stop the train, but it could not be stopped 
within that distance. Common brakes 
were used on the train. It was held that 
there was no evidence of negligence to sub- 
mit to a jury. In another case before 
the same court, a lame boy, eight years 
old, climbed upon an engine as it was 
moving slowly through a city street. The 
engineer at once stopped the engine with 
ajerk, the fireman calling to the boy to 
hold on. The boy either lost his hold or 
jumped, and was killed. It was held that 
there was nothing to submit to a jury. 
Miles v. Atlantic, Mississippi, &. R. R. 
Co., 4 Hughes (U. 8. C.C.), 172. Ina 
New York case, the plaintiff's intestate, 
seven years old, and another boy, at- 
tempted to cross the track in front of a 
train. Two flagmen did everything in 
their power to stop the boys. The plain- 
tiff’s intestate fell on the track, and, al- 
though the flagmen tried to pull him off, 
he was struck and killed. The case was 
submitted to a jury, who found for the 
plaintiff. It was held that coutributory 
negligence was shown, and that a non- 
suit should have been entered. Wendell 


vt. New York Central, &c, R. R. Co, 91 


N. Y. 420. But in the case of a child 
of tender years, where the circumstances 
would justify an inference that he was 
misled or confused in respect to the ectual 
situation, and that his conduct was not 
unreasonable in view of those cireum- 
stances and his age, the question of con- 
tributory negligence is for the jury, al- 
though he may have omitted some pre- 
caution which in the case of an adult 
would be deemed conclusive evidence of 
negligence. Barry v. New York Central, 
&. R. R. Co., 92 N. Y. 289. In an 
action by a child less than two years old, 
for injuries received by being run over by 
& street-car, evidence that he and his 
aister, about three years old, frequently 
played in the street unattended was held 
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such as in view of the age and intelligence of the child it ought to 
have exercised.’ It is not enough to show that the child was upon 


incompetent. Smith o. Grand Street, 
Prospect Park, &c. R. R. Co., 11 Abb. 
(N. Y.) N. Cas. 62, Im a Pennaylvania 
case the defendant owned an abandoned 
and unenclosed brickyard, with an open 
and unguarded, but plainly visible, well 
in it, about 80 feet from the nearest high- 
way. The public were accustomed to 
cross the yard, but the paths were some- 
what distant from the well. The nearest 
dwelling-house was 300 yards distant. The 
lot was 8 common place of resort for chil- 
dren and adults. A boy eight years old 
was found drowned in the well, having 
evidently been fishing in it by daylight. It 
was held that no action would lie. Gilles- 
pie v. McGowan, 100 Penn. St. 144; 45 
Am. Rep. 365. In Alabama, the courts 
hold that a child under six years old can- 
not be guilty of contributory negligence. 
Bay Shore R. R. Co. v. Harris, 67 Ala. 6. 
In a Louisiana case, a municipal ordinance 
required drivers of street-cars to keep the 
boys off the cars. While a driver was at 
the rear of his car performing this duty, 
a child two years old placed itself inside 
the fore-leg of the mule drawing the car. 
The position of the child was such that 
the driver could have seen it only by 
stooping. He started up the mule, and 
the child was killed. It was held that 
there was no liability on the part of the 
company. Hearn v. St. Charles Street 
R. RB. Co., 84 La. An. 160. In Texas, a 
railroad company is liable for injuries sus- 
tained by a child seven -years old, while 
playing on the company's turn-table, 
which had been left unlocked and un- 
guarded near a public street, the company 
having knowledge that children were 
accustomed to play on the turn-table. 
Evansich v. Gulf, Colorado, &. R. R. Co., 
57 Tex. 126 ; 44 Am. Rep. 586. In another 
case atwo-yeats old child of the woman 
who boarded and kept the section-hands 
on a railroad undergoing construction, got 
on to the track, between which and the 
section-house was no fence, and was run 
over and its arm cut off. The preponder- 
ance of the testimony was to the effect 
that the engineer and train-hands used 
every precaution in looking out, in trying 


to stop the train, and to rescue the child, 
which was seen before it was struck ; but 
there was evidence from which the jury 
might have inferred that an insufficient 
lookout was kept. It was held that a ver- 
dict of $8,000 would not be disturbed. 
Texas & Pacitic RK. R. Co. v. O'Donnell, 
58 Tex. 27. 

1 In Pennsylvania a charge that: “If 
the boy (being on the track) bad sufficient 
judgment and discretion to know his dan- 
ger, and did not exercise the ordinary care 
that one of his age and maturity should, 
he was guilty of such negligence as would 
prevent him from recovering,” etc., was 
held proper. Pennsylvania R. R. Co, ». 
Lewis, 79 Penn. St. 38. In a Maryland 
case, where a boy, in attempting to pass 
under a car moving along the street, was 
run over and seriously injured, it was held 
that he was not entitled to recover dam- 
ages from the railway company for the in- 
jury sustained ; as the attempt to pass un- 
der the car while in motion was such an 
act of careleagsneas as amounted in law to 
contributory negligence. The child in 
this case was five years and nine months 
old. McMahon v. Northern Central R. R. 
Co., 89 Md. 438. In a New York case, 
while an engine-driver was backing his 
engine northerly across a street in Schen- 
ectady at the rate of two miles an hour, to 
take in water, the plaintiff, a boy under 
four years of age, ran easterly on the south 
side of the street towards the engine, ap- 
proached near to it, turned northerly, ran 
alongside and beyond it, then turned 
across the track in front of it, was struck 
by it and injured. It was held that the 
railway company was not liable. Schwier 
oe. New York Central & Hudson River 
R. Kk. Co., 15 Hun (N. Y.), 672. In an 
action against a railroad company for run- 
ning over a child which had strayed upon 
the track, it appeared that the child was 
seen by the engineer in time to avoid the 
collision, but was mistaken for something 
else ; and that by the exercise of a proper 
degree of care and caution, he might, after 
first observing the object, have discovered 
that 4 was a child in time to stop the train 
before the eccident occurred, It was held 
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the track, and was killed by a passing train or locomotive, but it 
must also be shown that it was killed or injured through the negligence 


that, although some negligence might have 
been attributable to those having charge 
of the infant, it was not the proximate 
canes of the casualty, and the compeny 
would be liable. Isabel v. Haunibal & 
8t. Joseph B. R. Co., 60 Mo. 475, Ine 
New York case the plaintiff, a girl in her 
seventeenth year, while croasing defend- 
aut’s tracka, five in number, at a street 
crossing, had passed over two tracks and 
wes standing near the third track awaiting 
the passege of an express train. She 
looked once up and down the track as she 
stopped. While she waited, an engine 
which approached without signal, ran 
Upon and injured her. It was held that 
the same degree of caution was not re- 
quired of her as of an older person, and 
the question whether she was negligent 
waa one for the jury. Haycroft v. Lake 
Shore, &. R. R. Co., 64 N. Y. 686, In 
a Pennsylvania case a boy ten years old, 
bright, intelligent, strong, healthy end of 
rather exceptional capacity, was sent by 
his parents upon an errand along a street 
fn a populous suburb of a city on which a 
railroad track was constructed. He was 
killed by @ passing train, moving at a very 
high rate of speed, without whistle or other 
signal. The only witness of the accident 
declared that he saw the boy 

upon the outer ends of the sleepers a sin- 
gle instant before he was struck. The 
etreet was of ample breadth and had suffi- 
cient sidewalks, and the errand upon which 
the boy was sent did not require him to 
cross the track at the point where he was 
killed. In an action by the boy’s parents 
against the railway company to recover 
damages for his death, the plaintiffs ad- 
duced evidence which showed the facts to 
be as above. The court awarded s non- 
suit on the ground of the boy’s contribu- 
tory negligence, and it was held that this 
was not error. Moore o. Pennsylvania 
R. R. Co., 99 Penn. St. $01. In a Cali- 
fornia case, an action was brought by the 
father to recover damages for loas of five 
children, ranging from five to sixteen years 
old, killed in a collision with @ train be- 
longing to defendant, The children killed 
were returning home from « May-day pic- 


nic, in a light wagon drawn by one gentle 
horse. The oldest, a girl of sixteen, was 
driving. Sho was acquainted with the 
highway over which she was pessing and 
with the point at which it was crossed by 
the track. Several persons in vehicles 
preceded her on the highway, end hed 
crossed over, the nearest one being some 
four hundred feet in advance; and she 
was followed by a boy thirteen years old, 
at a considerable distance in the rear. 
On the track, about three hundred end 
thirty-five feet from the point of crossing, 
was a covered bridge. On either side of 
the track, between the bridge and its in- 
tereection with the highway, were s num- 
ber of trees planted by the defendant, and 
which had attained such size, as accord- 
ing to some of the testimony, prevented — 
in connection with some of the neighbor- 
ing orchards — an approaching train from 
being seen by thove travelling the high- 
way, until the traveller should reach a 
point very close to the track. There was 
also evidence going to show that at the 


‘time of the accident the train was slightly 


behind time, and was running at the rate 
of from thirty-three to thirty-five miles an 
hour, whereas the rate at which the trains 
usually ran at that point was from twenty- 
five to thirty miles an hour, and there was 
some evidence tending to show that the 
bell was not rung nor the whistle blown. 
It was held that this evidence, especially 
that relating to the increased speed, under 
the circumstances, tended to show negli- 
gence on the part of the defendant, and it 
was for the jury to pass upon the effect of 
this testimony, which was sufficient to jus- 
tify the verdict. Nehrbasv. Central Pacific 
R. R. Co., 62 Cal. $20. Ina New York 
case, in an action for the negligent killing 
of plaintiff s intestate, the evidence showed 
that he was an intelligent boy thirteen 
years of age, living uear defendant's road, 
which he croseed daily. He was familier 
with the road and the manner of running 
the trains; the tracks (of which there 
were two) crossed the highway nearly at 
right angles, Upon the day of his death 
the boy was last seen going from achool at 
noon, toward the tracks, and about one 
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of the company ; and to establish this, it, must be shown that it could 
have been seen by the engineer a sufficient distance from the place of the 


hundred feet therefrom ; a moment there- 
after two trains, going in opposite direc- 
tions, passed each other at the crossing ; 
after the passage of the trains he was 
found dead in the cattle-guard between the 
tracks, At a point in the highway, ten 
feet from the crossing, the engine of the 
train by which, as the circumstances indi- 
cated, the deceased wag killed, could have 
been seen seventy-five feet distant. It 
was a fair day, with but little wind. As 
the evidence tended to show, no signal 
was given of the approach of the train by 
which he was killed. It was held that 
the proof was insufficient to sustain a ver- 
dict for plaintiff, as it did not warrant a 
finding that there was no negligence on 
the part of the deceased. Reynolds v. 
New York Central, &c. R. R. Co., 68 
N. Y. 248; Day v. Flushing, North Shore, 
&c. R. R. Co., 75 N. Y. 610. Ina Kon. 
tncky case it was held that a girl twelve 
years of ege must exercise what is to be 
regarded ag a reasonable precaution for 
one of her years for her own safety, and 
that it is her duty to take notice of 
the usual and customary signals given by 
trains on their approach at crossings. 
Paducah, &«, R. R. Co. vr. Hoehl, 12 Bush 
(Ky.), 41. In Pennsylvania it ie held 
that a child of the age of fourteen years 
is presumed to have sufficient capacity 
to be sensible of danger and to have 
the power to avoid it; and this presump- 
tion will stand until overthrown by clear 
proof of the absence of such discretion as 
in usual with children of that age. Nagle 
*. Allegheny Valley R. R. Co., 88 Penn. 
St. 35. In New York ina suit for dam- 
ages for alleged negligence causing the 
death of W., plaintiff's intestate, who was 
killed at a crossing on the defendant’s 
road, in the city of 8., it appeared that 
the deceased was a bright, active boy, 
seven years old, considered competent by 
his parents to go to school and on errands 
alone. He was in the habit of crossing 
the railway at the place where the acci- 
dent happened; he had been stopped 
while attempting to cross by the flagmen 
stationed at that point, and been before 
cautioned by them against attempting to 


cross in front of an approaching train. 
Shortly before the accident the deceased 
was standing near the flagman's shanty 
with » companion, on the street, fifty-one 
feet from where he was struck ; the ap- 
proaching train was in plain sight from 
the place where he stood, for a distance of 
abont five hundred feet from the crossing. 
The flagmen (two in number) had left the 
shanty and approached the track in the 
performance of their duty. The boys both 
started on @ run to cross in front of the 
train ; the flagmen shouted to them to 
stop and waved their flags ; one of the 
flagmen, who stood on the sidewalk ten or 
fifteen feet distant from the track on 
which the train was approaching, endea- 
vored to intercept the deceased, but he 
eluded him and reached the track, where 
he slipped and fell and was killed. It was 
held that a motion for nonsuit, on the 
ground of contributory negligence, was im- 
properly denied. Wendell v. New York 
Central, &. R. RK. Co, 91 N. Y. 420. 
But in the case of a boy nine years of 
age who waited on the westerly side of the 
defendant's road at a public crosaing until 
s long freight train, which was going in a 
southerly direction had passed, and then 
immediately attempted to run across the 
track, without looking along it to see 
whether another train was approaching, 
was struck by the locomotive of a passenger 
train, going north at a speed of about thirty 
or thirty-five miles an hour, and which 
could not be seen because of a curve just 
south of the crossing, which hid the tracks 
beyond it, and only about thirty-five rec- 
onds elapsed from the time the locomotive 
passed it until it struck the boy, — it was 
held that the court properly refused to 
nonsvit the plaintiff on the ground that 
the deceared had been guilty of contribu- 
tory negligence. Powell v. New York 
Central, &«. R. R. Co., 22 Hun (N. Y.), 
66, Ina Missouri cuse, a child two years 
old, while walking upon a railway track, 
was injured by the train backing over it ; 
there was evidence tending to show that 
no one on the train saw the child, and 
that if some one on the train had been on 
the lookout the accident could have been 
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disaster so that the train could have been stopped.' Children have no 
right to be upon the track of a railway, and it is coutrary to all the 


avoided. Jt was held that it was not 
error to refuse to instruct that defendant 
was not liable for the damages occasioned 
by the child being run over. Frick v. St. 
Louis, Kansas City, & Northern R. R. Co., 
5 Mo. App. 485. In a Kansas case, it ap- 
peared that the Atchison, Topeka, & Santa 
Fe R. R. Co. owned a side track about four 
hundred and fifty feet long, situated upon 
its own right of way, and pertially within 
the limits of Osage City, and near several 
dwelling-houses. It was not inclosed, and 
children occasionally played upon it. A 
coal-shaft was situated by the side of it, 
about three hundred feet from where it 
connected with the main track ; and from 
the coal-shaft toward the main track it 
descended to a point within about seventy- 
five feet from the main track, and then as- 
cended to the main track, 80 that cars 
loaded at the coul-shaft wonld descend of 
their own weight to the lowest point, or 
beyond it, but would finally settle at that 
point. One car was loaded at the coal- 
shaft and was allowed to ruu down the 
side track to the lowest point, where it 
settled and remained. Afterward another 
ear was loaded and allowed to run down 
against the standing car, and in so doing 
the plaintifl, who was a child two years 
old, was ruu over and injured. Whether 
the employés at the coal-shaft looked to 
see whether the track wag clear, is a dis- 
puted question of fact ; also, whether they 
could have seen the plaintiff, is likewise a 
disputed question of fact; and whether 
the plaintiff was under or behind the first 
car, is also a disputed question of fact. 
But supposing that the employés at the 
coal-shaft did not look before permitting 
the second car to move, and supposing 
that they could not have seen the plaintiff 
if they had so looked, it was then held 
that their acts did not constitute pegli- 
gence per se, for which the court could, as 
a matter of law, declare the railroad com- 
pany to be responsible. Atchison, Topeka, 
& Santa Fe R. R. Co. v. Smith, 28 Kan. 
541. In an Illinois case the deceased was 
® boy of the age of six or seven years, and 
it appeared that the defendant’s train, 
which ran over and killed him, was not 


running at an unusual rate of speed, or at 
a rate prohibited by the ordivance of the 
town; that the whistle was sounded at 
the proper place, and a bell kept continu- 
ously ringing until the crossing was passed 
where the accident occurred ; that the de- 
ceaned heard the whistle, and, in company 
with two other boys, started for the cross- 
ing; that the other two crossed over the 
track, and the deceased, in attempting to 
follow, when the engine was but about 
sixty feet from him, stumbled and fell 
upon the track, and that those in charge 
of the train used every exertion to check 
the train, which was a heavy freight train, 
but could not in time to avoid the acci- 
dent. It was held that a recovery could 
not be sustained. Chicago & Alton R. R. 
Co. v. Becker, 76 Ill. 25. Ina New York 
case, where the plaintiff's intestate was a 
boy ten years of age, the train which 
ran over him went over the crossing fol- 
lowed by a freight train. The bell on the 
freight train was ringing, and the flagman 
on the crossing was flagging it, paying no 
attention to the other. The first train 
was switched on to another track and 
backed up on the track the boy attempted 
to cross. There was no direct proof as to 
what precautions he took before crossing 
the track ; but it was held that the ques- 
tion of contributory negligence was prop- 
erly submitted to the jury, and that it was 
competent for them to infer that the boy, 
seeing the first train pass, supposed it was 
going on, and, his attention being at- 
tracted by the freight train, he did not 
observe that the first train had changed its 
direction, and was backing up. Barry ». 
N. Y. Central, &c. R. R. Co., 92 N. ¥. 
289. 

1 Frick ». St. Louia, &e. R. BR. Co., 75 
Mo. 595; Ex parte Stell, 4 Hughes (U.S. 
C. C.), 167. In Pennsylvania, the courts 
hold that except at public crossings, 
where the public has a right of way, & 
railway company has the exclusive right to 
its track, and it owes no duty to the father 
of a child of tender years trespassing 
thereon, nor to the child itself. Cauley v. 
Pittsburgh R. R. Co., 99 Penn. St. $98. 
Bat e railway company is responsible for an 
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principles underlying this branch of the law, to hold that the com- 
pany is bound to respond in damages for an injury to them, when 


injury to a child trespassing on its track, 
where the injury might have been prevented 
had the employts of the company used 
ordinary care in keeping an outlook. 
Texas & Pacific R. R. Co. v. O'Donnell, 68 
Tex. 27. Whilethe defendant's train was 
Tunning at an unlawful speed within the 
limits of a city, a boy nearly ten years 
of age attempted to cross the track in front 
of it, and in attempting to do so, was 
killed. The jury found that he was ina 
position to see the train before he rau upon 
the track, and that he had sufficient in- 
telligance to know the danger he was in- 
curring, but also found that, in the cir 
cumstances of the case, he could not have 
avoided the injury by the exercise of ordi- 
nerycare. There wasno evidence tending to 
show any neceasity for his crossing before 
the train should pass. It was held that 
the findings are inconsistent, and a judg- 
ment against the defendant must be re- 
versed. Haas v, Chicago, &. R. R. Co., 
41 Wis. 44. When a child, who was 
walking upon a railroad bridge, fell there- 
from as a train was passing over, it was 
held, in an action against the company by 
his administratrix, that it was not neces- 
sary for plaintiff to prove that the child 
was struck by the train to enable her to 
recover, but that the defendant was liable 
if the fal] was occasioned by the negligent 
acts of its employés, in the absence of 
negligence on the part of child. McMil- 
lan v. Burlington, &. R. R. Co., 46 Iowa, 
281. The fact that a boy has been warned 
to keep away from a depot as a place of 
danger does not necessarily constitute him 
@ trespasser in going there. He was in- 
jured by a projecting timber from a freight 
car. It was held that the liability of the 
railway company embraced a want of ordi- 
nary care, and was not confined to the re- 
sult of wanton acts. Hicks v. Pacific 
R. B. Co., 64 Mo. 430. A statutory pro- 
vision that ‘‘any corporation operating 4 
railway, that fails to fence the same agninst 
live-atock running at large, at all points 
where such right to fence exists, shall be 
liable to the owner of any stock injured or 
killed by reason of the want of such fence, 
or for the value of the property or damage 


caused, unless the same was occasioned by 
the wilful act of the owner or agent,” does 
not impose on the corporation the absolute 
duty of fencing, and it will not be liable 
for an injury caused to a child by reason 
of the absence of a fence alone, no other 
fault or negligence being charged. Wal- 
kenhauer v. Chicago, &. R. R. Co., 17 
Fed. Rep. 136; Walkenhauer v. Chicago, 
&e, R. R. Co., 8 McCrary (U.S. C. C.), 
553; Fitzgerald v. St. Paul, Minne- 
apolis, &o. BR. R. Co., 29 Minn, 336. 
But in a case before the United States 
Supreme Court recently decided but not 
yet reported, — Hayes v. Railroad Co., 31 
Alb. L. J. 82, — where a municipal ordi- 
nance, granting to a railroad the right of 
way through the city, requires it to main- 
tain suitable fences, and provides that 
upon the acceptance by the company of 
the benefit of the ordinance, covenants 
shall be executed by both parties, embody- 
ing its terms, the enactment is not merely 
a contract between the public corporation 
and the railroad, but a pusitive mandate 
for the benefit of the individual citizens, 
any one of whom is entitled to recover 
damages suffered by him through the neg- 
lect of the company to discharge the duties 
thus imposed. The ordinance requiring 
such sufficient walls and fences to be main- 
tained as would secure persons and prop- 
erty from danger, ‘‘ said structure to be of 
such height as the city council may direct,” 
it was held that the obligation to build 
sufficient fences was absolute. The right 
of the council was to give spevific direc- 
tions if it saw proper, and to supervise the 
work when done, if necessary ; but it was 
matter of discretion, and they were not re- 
quired to act in the first instance, nor at 
all, if they were satisfied with the work as 
executed by the railroad company. The 
plaintiff, a child, who was playing in a 
public park strayed upon the railway 
and was injured; it was held that it 
was a question of fact for the jury whether 
the absence of a fence was the cause of the 
mishap. It is not necessary, in order to 
charge the company with the responsibil- 
ity, that its negligence should be the 
efficient cause of the injury ; if the injury 
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they are there wrongfully, unless it could hawe prevented the snjury by 
the exercise of such care as ought to be observed by them tn view of the 


wonkd not have occurred but for such neg- 
ligence, that is enough. ‘The nature of 
the duty,’ said Cootry, J., im Taylor v. 
Lake Shore, &. R. R. Co., 45 Mich. 74, 
40 Am. Rep. 457, ‘and the benefits to 
be accomplished through its performance, 
must generally determine whether it is 
a duty to the public in part or exelu- 
sively, or whether individuals may claim 
that it is a duty imposed wholly or in 
part for their especia | enefit. See also 
Railroad Co. ». Terhune, 650 Ill. 161; 
Schmidt vo. Milwankee, &. RB. R. Co., 28 
Wis. 186; Siemers v. Eisen, 54 Cal. 418 ; 
Galena, &c. R. R. Co, », Loomis, 18 Ill. 
548; O. & M. R. R. Co. v. McClelland, 
25 id. 140; St. Lonis, &. R. KR. Co. ov. 
Dunn, 78 id. 197; Massoth c. Railroad 
Co., 64 N. ¥. 521; B& O.R RCo. 0. 
State, 29 Md. 252; Pollock v. Eastern 
R. R. Co., 124 Mass. 158. In an Eng- 
lish case, the defendant's line crossed a 
public foot-path on the level ; but the de- 
fendant had not erected any gate or stile 
as provided by 8 and 9 Vict., c. 20, s, 61. 
The plaintiff, a child of four years and a 
half old, having been sent on an errand, 
was shortly afterwards found lying on the 
level crossing, a foot having been cut off 
by a passing train; it was held that there 
was evidence to go to the jury that the 
accident was caused by the neglect of the 
defendant to fence. Williams v. Great 
Western Ry. Co., L. R. 9 Exchq. 157. 
Where a railroad track is coustructed in 
populous neighborhood near a city, and 
children often go upon the track, and a 
portion of the track has a steep grade 
down which cars will run with great force 
when the brakes are loosened, and the per- 
sona operating the road loosen the brakes 
of a car loaded with coal, and let it run 
down this steep grade, without any person 
being on the car, or without any means 
of stopping it, and without first looking to 
see whether the track was clear, or whether 
8ny person was on the track or not, and a 
child who was on the track was run over 
and injared, and there is a conflict in the 
evidence as to whether the child could 
have been seen by the persons operating 
the road before they loosened the brakes, 


— it was held that the court cannot say, 
as a matter of law, that the persons operat- 
ing the road were not guilty of negligence; 
bat it a question of fact, which should be 
submitted to the jury. Smith e. Atchison, 
&. R. RB. Co., 25 Kan. 738. Where 
a boy sitting on trestle-work under one of 
@ train of freight-cars was run over and 
killed by the starting of the train, an in- 
struction was held proper which declared, 
as a matter of law, that his position was 
an unsafe one, without leaving the ques- 
tion to the jury to determine, under all 
the circumstances. Osterlog v. Pacifie 
R. R. Co, 64 Mo. 421. A child about 
nine years old was sent by his mother, who 
resided in Harrisburg, near defendant's 
railway, on an errand across the road ; 
whilst on the track he was killed by an 
engine going westward ; there were iron- 
works, and houses for the hands on the 
opposite side of the track at that point, 
which was in the oatskirts of the city; 
and the hands of the works and other per- 
sons were frequently crossing about the 
place. East of where the boy wag strack 
was @ curve which prevented the engine- 
driver from seeing him till within too short 
a distance to stop the train after he was 
seen, There was no ordinance of the city 
limiting the rate of running trains at that 
point. There was evidence that the train 
was running at a high rate of speed. It 
was held that whether the train was run- 
ning at a rate of speed which was safe and 
prudent under the circumstances was for 
the jury. Penn. R R. Co. », Lewis, 79 
Penn. St. 88. The mere fact thet a boy, 
between six and seven years old, was upon 
a railway track at or near a street crossing, 
even though his father had, a short time 
previous, seen him going toward the track, 
is not enongh to establish contributory 
negligence as a matter of law. Johnson 
®. Chicago, &o. R. R. Co., 56 Wis. 274. 
But it is negligence in a parent to permit 
a child between three and four years of 
age to be upon a railway where trains are 
frequently passing; and if the child is 
killed by @ train the parent cannot re- 
cover damages therefor, unleas such killing 
be done purposely or wilfully, Jefferson- 
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locality. In Massachusetts? it is held that a railway company owes 
no higher duty to an intant trespasser upon its track — as, in the case 


ville, &. RR. Co, v. Bowen, 49 Ind. 
154; Albertson v. Keokuk & Des Moines 
R. R. Co., 48 Iowa, 292. In a Wisconsin 
case, it was held that where a boy was 
killed by an engine in crossing the defend- 
ant’s track, if it was clear from the undis- 
puted facts that the boy himself, consider- 
ing his age and intelligence, did not 
exercise proper care in crossing the track, 
or that, in view of his tender years, his 
mother was guilty of contributory negli- 
gence in permitting him to go alone on the 
errand upon which he was sent, the trial 
court might determine, as a proposition of 
law, that there could be no recovery, ‘I'he 
cuurt instructed the jury that ‘looking at 
the case as the person injured in fact was, 
as to age and intelligence,” if he was not 
‘*in the exercise of ordinary care and cau- 
tion in going on the track, but was guilty 
of negligence in doing so, and by reason 
thereof was killed,” no recovery could be 
had, although the defendant was running 
the engine at an unlawful speed; but if 
he was of such tender years as to be unfit 
to be allowed to go alone in such a place, 
and not capable of exercising ordinary 
care, it was negligence on the part of those 
having him in charge to allow him to do 
so; and “if the injury was occasione® or 
contributed to by reason of his inability 
to exercise ordinary care,” plaintiff could 
not recover. It was held that there was 
no error, a8 against the defendant, in these 
instructions, nor in a refusal to further 
charge that if the mother sent the boy 
across the tracks, and failed to caution 
him to nse care in crossing them, she was 
guilty of negligence which would prevent 
a recovery. Ewen v. Chicago, &. R. R. 
Co., 88 Wis. 613. When the parents of 
an infant are nnable to give him their 
personal care, and intrust him to the super- 
vision of a suitable person, the negligence 
of the latter cannot be imputed to the 
parents, and will not defeat a recovery for 
negligence resulting in the death of the 
infant. Walters v. Chicago, &. R. R. Co., 
41 Iowa, 71. A child two years of age, 
without the knowledge of its parents, 
escaped from ite home and strayed upon a 
railroad track, where it was injured. It 
VoL, 11. — 36 


did not appear how it got upon the track, 
or that it was ever known to have becn 
there before, or that its absence had been 
discovered when the accident occurred. Its 
father was a butcher, aud at the time was 
at his shop in another part of the city, 
Its mother, besides the care of her house- 
hold duties, in which she had no help, had 
charge of an infant about one month old. 
It was held that under these circumstances 
the father could not, as a matter of Jaw, 
be held chargeable with negligence in per- 
mitting the escape of the child. Frick », 
St. Louis, &. R. R. Co., 756 Mo. 642. 
The operation of a railway over and along 
public highways in a village or city being 
necessarily attended with great peril to 
human life, railway companies are held to 
the utmost care on the part of their ser- 
vants to avoid inflicting injury under such 
circumstances, And in this action against 
a company for the killing of a child of six 
years by a train while crossing a city 
street, a judgment of nonsuit is reversed 
on the ground that the questions of negli- 
gence on defendant's part, and contribu- 
tory negligence of the child or its parents, 
should have been submitted to the jury on 
the evidence. Johnson v. Chicago, &c. 
R. R. Co., 49 Wis. 529. 

1 Morrissey v. Eastern R. R, Co., 126 
Mass. 377; 30 Am. Rep. 686. See also 
Brown v. European, &. R. R. Oo., 58 
Me. 384; Mangan v. Atterton, L. R. 1 
Exchqy. 1. In Gavin v. Chicago, 97 II]. 
66, 87 Am. Rep. 99, a municipal corpo- 
ration maintaining a swing bridge in one 
of its streets, keeping it safe for persons 
using ordinary care, was held not bound to 
erect barriers or station watchmen for the 
protection of young children playing about 
the same without the knowledge of their 
parents. In Pennsylvania and lowa it is 
held that a railway company, as a matter 
of law, is not bound to stop a train upon 
seeing a child upon the track. Penn, 
R.R. Co. v. Morgan, 82 Penn. St. 134; 
Walters v. Chicago, &c. R. R. Co, 41 
Iowa, 71. But in New York it is held 
that if a young child is seen upon the track, 
and the train might have been stopped in 
season to avoid the injury, the company is 
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referred to, a child six years old — than it owes to an adult, and is 
only liable for an injury inflicted upon him there when it is mali- 
ciously inflicted, or is the result of gross and reckless carelessness. 
But while thia doctrine accords better with principle than some of 
the cases previously cited, yet the court seems to lose sight of the 
fact that children of tender years are not presumed to be possessed 
of judgment and discretion, and that the company has no right, as 
in the case of an adult person, to presume that they will take them- 


selves out of danger. 


liable. Kenyon v. New York, &. R. B. 
Co., 5 Hun (N.Y.), 479. 

1 Chicago, &. R. R. Co. v. Becker, 84 
Ill. 483; McGovern o. N. Y. Central R. K. 
Co., 67 N. Y. 417; Willetts v. Buffalo, 
&c. R. R. Co,, 14 Barb. (N. Y.) 585; Ken- 
yon v. New York Central R. R. Co., 5 Hun 
(N. Y.), 479; Lafayette, &c. R.R. Co. ». 
Huffman, 28 Ind. 287 ; Colt v. Sixth Ave. 
R. R. Co., 83 N. Y. Superior Ct. 189; 
Gonzales v. New York, &c. R. R. Co., 38 
N. Y. 446; Central R. R. Co. v. Fuller, 84 
Penn. St. 226; Cleveland, &. R. R. Co. ». 
Terry, 8 Ohio St. 570 ; Walters v. Chicago, 
&c. R. R. Co., 41 Iowa, 71; Philadelphia, 
&c. R. R. Co. v. Humnnell, 44 Penn. St. 
875; Citizens’ St. R. R. Co. v. Carey, 56 
Ind. 396; Philadelphia, &. R. R. Co, ». 
Long, 75 Penn. St. 257; Schwier v. N. Y. 
Central R. R. Co., 15 Han (N. Y.), 572; 
Bulger v. Albany, &. R. KR. Co., 42 N. Y. 
459; McKenna v. New York, &. R. R. 
Co., 8 Daly (N. Y. C. P.), 304; Morrissey 
0. Eastern R. R. Co., 126 Mass, 877. Ina 
recent case in Nebraska, not yet reported, 
G., a boy between eleven and twelve years 
of age, while walking on a railroad track 
at a point where there was no thoroughfare, 
by accident stepped between the guard and 
main rail at a switch, and was unable to 
extricate his foot, and a switch engine 
being turned on to that line, ran over and 
crushed his foot. It was held that if the 
employés of the company, after becoming 
aware of the perilous condition of the 
plaintiff, by the exercise of a reasonable 
degree of care, could have prevented the 
injury, the company was liable. The rule 
is well settled that a party who is injured 
by the mere negligence of another cannot 
recover for the injury, if he by his ordinary 
negligence or wilful wrong, proximately 


It seems to us that the better rule is,! that a 


contributed to prodace the injury com- 
plained of, so that but for his co-operat- 
ing fault it would no. have occurred, 
except where the proximate cause of the 
injury is the omission of the defendant, 
after becoming aware of the danger to 
which the plaintiff is exposed, to use a 
proper degree of care to avoid injuring him. 
Cleveland, & R R. Co. ec. Elliott, 4 
Ohio St. 474; Brown ov. Hannibal, &c. 
R. R. Co., 50 Mo. 461; Ruilroad Co. o. 
Davis, 18 Ga. 679; Cooper v. Central 
R. R. Co., 44 Towa, 134; Cooley, Torts, 
674; Trow o. Railroad Co., 24 Vt. 487; 
Isbell v. Railroad Co., 27 Conn. 393; Hicks 
v. Railroad Co., 64 Mo. 430. If therefore 
the employés of the defendant in charge of 
the locomotive, after being aware of the 
perilous condition of the plaintiff, did not 
exetcise a reasonable degree of care to pre- 
vent the injury, the defendant cannot rely 
on the plaintiff's negligence to defeat the 
recovery. Burtnett o. Burlington, &. 
R. R. Co., Neb. Sup. Ct. 1884. In a 
Michigan case, in an action for injuries to a 
child, eight years old, by the sudden start- 
ing of a locomotive upon the step of which 
he had been standing and from which he 
had just been ordered away by the fireman, 
it appeared that in getting down he arci- 
dentally fell, and the tender passed over his 
arm. He was a trespasser upon the prem- 
isea, had been warned against going there, 
and was a child of more than average iu- 
telligence. It was held that the railway 
company could not be held liable without 
showing that the engineer or other servant 
of the company in charge of the locomotive 
knew that the plaintiff was in the way of 
the engine, or that they had been reckless 
or negligent in their management, or could 
have anticipated the injury. Chicago & 
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railway company is bound to keep a proper lookout, especially in 
populous localities, for objects upon the track ahead of a moving 
train, and if a child is seen thereon, to bring its train to a stop; and 
that upon its failure to do so it is chargeable with actionable negli- 
gence ; but that, if the child is upon the track ata point where it 
cannot be seen a sufficient distance away to bring the train to a 


Northwestern R. R. Co. v. Smith, Mich. 
Sup. Ct. 1882. It is well settled that a 
railroad company must provide for a care- 
ful lookout in the direction that the train 
is moving, in places where people and 
especially where children are liable to be 
upon the track. If they do not, and a 
person has been injured, then the company 
may, in the absence of contributory negli- 
gence, be held liable. Butlerv. R. R. Co,, 
28 Wis. 487; Ewen v. K. KR. Co., 38 id, 
613; Farley v. R. R.Co., 9 N. W. Rep. 280; 
Cheney v. R. R. Co., 16 Hun (N. Y.), 415, 
Even though the statute makes it unlawful 
for a person not connected with or employed 
upon a railroad to walk along the track 
thereof, ‘‘except when the same yhall be 
laid along public roads or streets,” yet 
where, in an action against a railway com- 
pany for injury from negligence, the ques- 
tion is whether a person injured while 
walking upon a railroad track, was guilty 
of a want of ordinary care, it is error to 
reject evidence showing that many persons, 
™men, women, and children had, for years 
before the accident in question, been in 
the habit of passing daily and hourly up 
and down in the same pathway on which 
the injured person was passing, — since 
such testimony would tend to show a 
license, or to repel the inference of a want 
of ordinary care, and also to show a lack 
of such care on defendant's part as the 
facts required. Under such a statute in 
Missouri it has been held that ‘‘¢hough i 
is unlawful for one not connected with a 
railroad to walk upon its tracks, and it ts 
presumed that every one will obey the law, 
yet this will not relieve the railroad corpo- 
ration from the duty of keeping a careful 
lookout while running its trains wpon the 
streets of a city.” Frick v. R.R. Co. 5 
Mo. App. 425. See also Daley v. R. R. 
Co., 26 Conn. 591. Ordinary care is such 
care as would ordinarily be exercised by 
persons of the age and in the situation of 


the person sought to be charged with neg- 
ligence; and the fact that the person in- 
jured was a child of tender years is to be 
considered in determining tho question of 
contributory negligence. Johnson v. K, R 
Co., 49 Wis, 529. It is now almost uni- 
versally held that a child of tender years 
is not to be held to the same rule of care 
and diligence in avoiding the consequences 
of the negligent or unlawful acts of others, 
that is required of persons of full age and 
capacity. Pennsylvania R. R. Co. », Kelly, 
81 Penn. 8t. 372; Rauch v. Lloyd, 31 id. 
$58; Glassey v. R. R. Co., 57 id. 172; 
Pittsburgh BR. R. Co. v. Caldwell, 74 id. 
421; East Saginaw R. R. Co. v. Bohn, 27 
Mich. 503; Bellefontaine R. R. Co. v. 
Snyder, 18 Ohio St. 399; Robinson v. 
Cone, 22 Vt, 218; R. R. Co. v. Stout, 17 
Wall. (U. 8.) 657; Boland v. R. R. Co., 36 
Mo. 484; Chicago R. R. Co, v. Gregory, 58 
Ill. 226; McMillan ». R. R. Co., 46 Iowa, 
231. In Lynch eo. Nurdin, 1 Q. B. 29, the 
plaintiff was lut seven years of age, and 
at the time of the injury was committing 
a trespass by getting upon the defendant's 
cart hitched to his horv, and which bad 
been negligently left by him in the street 
unattended, and Lord Denmay, C. J., 
said: ‘Ordinary care must mean that de- 
gree of care which inay reasonably be ex- 
pected from a person in the plaintiff's 
situstion, and this would evidently be 
very sinall indeed in so young a child. 
But this case presents more than the want 
of care; we find in it the positive miscon- 
duct of the plaintiff—an active instru- 
ment toward theeffect.” He then reviews 
the authorities and concludes that “for 
these reasons we think that nothing ap- 
pears in the case which can prevent the 
action from being maintained. It was 
properly left to the jury, with whose opin- 
ion we fully concur.” Cassopay, J., in 
Townley v. Chicago, &, R. R. Co., 58 
Wis. 626. 
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stop, or in the night-time, the company is not chargeable with 
negligence; and this seems to be substantially the rule generally 


held. 


In New York and some of the other States! it was formerly held, 
and is now in some of them, that the negligence of the parent is im- 
putable to the child; but the rule now generally held is, that in an 
action by the parent for an injury to his child, his negligence in per- 
mitting the child to be in a place of danger isa defence; but in some 
of the States it is held that in an action brought by the child the 
negligence of the parent is not imputable to it? It is not necessa- 


1 Hartfield v. Roper, 21 Wend. (N. Y.) 
615 ; Harris v. Whelhoer, 75 N. Y. 161; 
Thurber v. Harlem, &. R. R. Co., 60 
N. Y. 826; Bulger v. Albany R. R. Co., 
42 N. Y. 459; Dowling ». New York 
Central R. R. Co., 90 N. Y. 678; Mun- 
ger v. Tonawanda R. R. Co., 4 N. Y. 349; 
Willetts v. Buffalo, &c. R. R. Co., 14 Barb. 
(N. Y.) 585; Honeysberger v. Second Ave. 
R. R. Co., 1 Keyes (N. Y.), 570; Holly v. 
Boston Gas-light Co., 8 Gray (Mass.), 
123; Wright v. Malden, &. R. R, Co., 4 
Allen (Mass.), 388 ; Brown v. European, 
&c. R. R. Co., 58 Me. 384; Leslie v. Lew- 
iston, 62 Me, 468 ; Pittsburgh, &c. R. R. 
Co. v. Vining, 27 Ind. 513; Jefferson- 
ville, &. R. R. Co. v. Bowen, 40 Ind. 
545 ; Bannon ». Baltimore, &. R. R. Co., 
24 Md. 108; Fitzgerald v, St. Paul, &. 
R. R. Co., 29 Minn. 336; Stillson ». 
Hannibal, &c. R. R. Co., 67 Mo. 671. 

3 Bryant v. Altenbrand, 9 N. Y. 
Weekly Dig. 475; Elkins v. Boston, &. 
R. BR. Co., 115 Mass, 190; Mowrey v, 
Central City R.R. Co., 51 N. Y. 666; 
Davis v. N. Y., &. R. R. Co., 9 N. Y. 
Weekly Dig. 522. In Galveston, &c. 
R. R. Co. v. Moore (Tex.), 1 Tex. L. Rev. 
145, it is held that the negligence of the 
parent is not imputable to an infant. The 
court said ; ‘The leading case in America 
supporting the affirmative of the proposi- 
tion is the case of Hartfield v. Roper, 21 
Wend. 615, which, with many exceptions 
and modifications, has been followed in 
the main by the courts of several other 
States. This line of decisions seems to ap- 
ply the rule without reference to whether 
the parent is present and in some way ac- 
tually contributes by negligent act to the 
injury or not, and even to make the re- 


mote negligence of the parent or other 
legal custodian imputable to the child. 
The case of Robinson v. Cone, 22 Vt. 213, 
is an exponent of the negative of the prop- 
osition, and courts of several of the States 
have gone in the same direction. Among 
those in which the question seems to have 
been carefully considered are the follow- 
ing: Bellefontaine & I. R. R. Co. o. Sny- 
der, 18 Ohio St. 400 ; Government Street 
R. R. Co. v. Hanlon, 58 Ala. 71; Boland 
v, Missouri R. R. Co., 86 Mo. 491 ; Rauch 
». Lloyd, 81 Peun. St. 370; Daley r. Nor- 
wich & Worcester R. R. Co., 26 Conn. 
593. The case of Waite v. Northeastern 
R. R. Co., El., Bl. & El. 719, is the lead- 
ing English case upon the subject, and 
seems to limit the operation of the rule to 
cases where the parent or custodian is ac- 
tually present, and directing or controlling 
the action of the child; and to us this 
would seem to be the utmost limit to 
which the rule, in reason and upon sound 
principle, conld be extended. This rule 
seems to have been recognized in the case 
of Stillson e. Hannibal & St. J. R. R. Co., 
67 Mo. 671. The basis of all obligation 
to compensate for an injury resulting to a 
child of tender age not capable of con- 
tracting arises from a breach of duty, In 
case of a parent the duty of protecting the 
child from injury is a legal one, which 
ordinarily finds sufficient promptings in 
parental affection to induce ite full per- 
formance. The parent is under a legal 
obligation to educate and maintain the 
child, and it has no legal claim upon others 
to perform that duty ; but the obligation 
to do no act which will result in injury to 
a child rests upon all persons and corpora- 
tions as well as upon the parent, and in 
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rily such negligence in a parent, that his child has wandered away 
into a dangerous locality, as will defeat a recovery for an injury 
received by it there ;! but if the parent permits the child to expose 
itself to the particular danger, his negligence is contributory and 
will defeat a recovery. But the question of negligence either of 
the child, the parents, or the company is for the jury 


this respect it does not differ even in de- 
gree.’ See also Lynch v. Smith, 104 
Mass. 52; 6 Am. Rep. 188 ; Ih] v. Forty- 
second St., kc. R.R. Co., 47 N. Y. 317; 
7 Am. Rep. 450; Kay »v, Penn. R. RB. 
Co., 65 Penn. St. 209; 8 Am. Rep. 628. 
In Pennsylvania it is held that parents 
who permit their children to trespass 
upon the property of a railroad company 
are guilty of negligence; and where a 
child of tender years who is allowed to 
wander upon railroad property is injured, 
the company owes no duty to the child 
nor to the parent, and is not liable to either 
for the injury. In Mulherin v. Delaware, 
Lack., &. R. RB. Co., 82 Penn. St. 866, it 
was said; ‘‘ Except at crossings, where 
the public have a right of way, aman who 
steps his foot upon a railroad track does 
so at his peril. The company has not 
only a right of way, but it is exclusive at 
all times and for all purposes ;" and Rail- 
toad Co. 7, Norton, 24 Penn. St. 465, was 
cited in support of the rule. In Phila- 
delphia, &. R.R. Co. v Hummell, 8 
Wright, 878, it is said that children 
‘cannot be upon the railroad without a 
culpable violation of duty by their parents 
or guardians.” And in Duff e Allegheny 
Val. B.R. Co., where a conductor of a train, 
in violation of the rules of the company, 
permitted boy to eall papers on the train, 
and the boy was killed by the negligence 
of the company, the right of his mother to 
recover was denied, upon the ground that 
the boy was a mere trespasser, and the 
company owed him no duty. Cauley v. 
Pittsburgh, &. R. R. Co., 98 Penn. St. 
498. 

1 Smith v. Atchison, &. R. R. Co., 25 
Kan. 738; Wright v. Malden, &. R. R. 
Co., 4 Allen (Mass.), 283; Pittsburgh, 
&. R.R. Co. v. Pearson, 72 Penn. St. 
169 ; Pittsburgh, &. R. R. Co. v. Bum- 
stead, 48 Ill. 221 ; Fallon v, Central Park, 
&c. RB. BR. Co., 64 N. Y. 18; Morgan v. 


Brooklyn R. R. Co., 38 N. Y. 458 ; Pren- 
dergast v. New York, &c. R. R. Co., 58 
N. Y. 652; Toledo, &. R. R. Co. v. 
Grabble, 88 Ill. 441 ; Chicago v. Starr, 42 
IL 174; Ewen v. Chicago, &. R. R. Co., 
88 Wis. 613; Pittsburgh, &c. R. R. Co. 
e. Vining, 27 Ind. 512; Evansville, &c, 
R. R. Co. v. Wolf, 59 Ind. 89. The 
parent’s ability to employ an attendant for 
his child is a proper subject of inquiry. 
Walters v. Chicago, &, R. R. Co., 41 
Iowa, 71; Chicago, &e. R. R. Co. », 
Gregory, 58 IL. 226 ; O'Flaherty ©. Union 
R. R. Co., 45 Mo. 70; Philadelphia, &c. 
R.R. Co. v. Long, 75 Penn. St. 257 ; Chi- 
cago, &. R. R. Co. v. Major, 18 Ill. 349. 

2 Cauley v. Pittsburgh, &. R. R. Co., 
95 Penn. St. 398; Philadelphia, &. R. Re 
Co. v. Long, 75 id. 257; Morrison »v. 
Erie RB. R. Co., 56 N. Y. 802; Ohio, &. 
R. R. Co. v. Stratton, 78 Ill. 88; Evans- 
ville, &c. R. R. Co. v. Wolf, 59 Ind. 89; 
St. Louis, &e. R. KR. Co. v. Freeman, 36 
Ark. 41; Kay o. Penn, R. R. Co, 65 
Penn. St. 269; Stillson v. Hannibal, &c. 
R. R. Co., 67 Mo. 671; Waite v. North 
Eastern Ry. Co., EL, Bl., & El. 719. 

8 Com. v. Metropolitan K.R. Co., 107 
Mass. 236 ; Ihl v. Forty-second St. R. R. 
Co., 47 N. Y. 317; Karr v. Parks, 40 
Cal. 188; Schienhold », North Beach, 
&e. R. R. Co. 40 Cal. 447; Hunt ov. 
Salem, 121 Mass. 294 ; Cosgrove v. Ogden, 
49 N. Y. 258; Mulligan v. Curtis, 100 
Mass. 512; Oldfield v. N. Y., &. RR, 
Oo., 3 E. D. 8.(N. ¥. C. P.) 108. In Smith 
v. Hestonville, &. R. R. Co., 92 Penn. 
St. 450, 87 Am. Rep. 705, the plaintiff 
permitted her son, a child of seven years, 
to go about the cars and upon the tracks 
of a street railroad, and supply the drivers 
and conductors of the railroad company 
with water for reward. It was held that 
this was negligence per se on the part of 
the parent which would preclude her 
from recovering for the death of the child 
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Sec. 321. Children injured by Dangerous Agencies left exposed in 
Public Places. —In some of the States, and in the United States 
Court, it is held that if a railway company leaves dangerous machin- 
ery or agencies exposed in a locality where it is accessible to chil- 
dren, it will under most circumstances be liable, although it would 
not under the same circumstances to an adult person. Thus, in a 
case before the United States Supreme Court,! the plaintiff, a child 
six years old, was injured while playing with the turn-table of a 
railroad company. The table was on the company’s land, but near 


through the negligence of the company. 
In Smith v. O'Connor, 62 Penn. St. 218, 
it is said: ‘‘In such u case it may be that 
the father should be treated as a concur- 
rent wrong-doer. The evidence may re- 
veal him such. His own fault may have 
contributed as much to the injury of the 
child and consequently to the loss of ser- 
vices due him, as did the fault of the de- 
fendant. He owes to the child protection. 
It is his duty to shield it from danger, 
and his duty is the greater the more help- 
less and indiscreet the child is. If by his 
own carelessness, his neglect of the duty 
of protection, he contributes to bis own 
loss of the child’s services, he may be said 
to be in pari delicto with a negligent de- 
fendant."” These remarks were pertinent 
to the point decided in Glassey v. Railroad 
Co., 57 Penn. St. 172, that a father can- 
not recover for an injury to his infant son, 
which was partly caused by his own im- 
prudent act in failure to perform his pa- 
ternul duty, and it makes no difference 
whether the injury of which he complains 
was to his absolute or relative rights. 
Referring to that case the court said it 
very properly settled “ that if the parents 
permit a child of tender years to run at 
large without a protector in a city tra- 
versed constantly by cars and other vehi- 
cles, they fail in the performance of their 
duties, and are guilty of such negligence 
as precludes them from a recovery of dam- 
ages for any injury resulting therefrom. 
If the case is barely such, the negligence is 
a conclusion of law, and ought not to be 
submitted to the determination of the 
jury.” Railway Co, v. Pearson, 52 Penn. 
St. 169. The principle was repeated in 
Railway Co. v. Long and Wife, 75 Penn. 
_ St. 267, where {t was said: '‘To suffer a 


child to wander on the street has the sense 
of permit. If such permission or suffer- 
ance exist, it is negligence.” Where an 
action is brought by a parent for an in- 
jury to a child contributory negligence 
of the parent is available in defence, but 
not when the child is the plaintiff. Penn. 
R. R. Co. v. Jones, 814 Penn. St. 194; 
Smith c. Hestonville, & RR. Co., 92 
Penn. St. 450; 37 Am. Rep. 705. It is 
proper on the question of due care on the 
part of a child, to show that he was seen 
on the track prior to the injury, and 
warned that it was dangerous to stay 
there. Fitzpatrick v. Fitchburg R. RK. 
Co., 128 Masa. 13. Putting a young 
child —in one case less than five years 
years old — upon a train without anything 
to pay his fare, and without any attend- 
ant, is such contributory negligence on the 
part of the parents as would prevent any 
recovery for an injury received by it in 
getting off the train. Atchison, &e. R. R. 
Co. v. Flinn, 24 Kan. 627. See also Chi- 
cago, &c. R. R. Co. v. Schumilowsky, 8 
Ill. App. 618, where it was held that a 
mother who left a child only two years old 
with its uncle, and it strayed off on to the 
railroad track and was killed, was guilty 
of such contributory negligence as to pre- 
vent a recovery. Deafness furnishes no 
excuse fur the negligence of a person who, 
when about to cross a track, saw the 
smoke of a locomotive, but without stop- 
ping to find out in what direction it was 
moving, drove on and was injured. Purl 
v. St. Louis, &. R. R. Co., 72 Mo. 168 ; 
Zimmerman v, Hannibal, &c, R. R. Co., 
71 id. 476. 

1 Sioux City, &c. R. R. Co. v. Stout, 17 
Wall. (U. S.) 657. 
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two public roads, without visible separation from them, and was left 
unattended and unlocked, and easily revolved on its axis. The in- 
jury happened by the table being set in motion by other boys. Jt 
appeared that the boys of the neighborhood were in the habit of resort- 
tng to the place for play. A verdict for the injured child against the 
railroad company was sustained. In a Minnesota case a child was 
injured by a turn-table left unfastened and unguarded in a place 
where children were likely to stray, and the court held that the 
company was liable. The court said: “ The defendant knew that by 
leaving this turn-table unfastened and unguarded, it was not merely 
inviting young children to come upon the turn-table, but was hold- 
ing out an allurement which, acting upon the natural instincts by 
which children are controlled, drew them by those instincts into 
hidden danger.” 

In a Kansas case? a boy twelve years old was injured while play- 
ing on a railway turn-table left unlocked and unguarded, on an open 
prairie where persons frequently passed. The court held that the 
question of negligence was for the jury, and the jury having found a 
verdict for the plaintiff, refused to disturb it, — VALENTINE, J. saying : 
“Was the railway company negligent? This question was fairly 
submitted to the jury, who found against the defendant. It would 
seem from the evidence that the turn-table was a dangerous machine 
for boys to use, and yet that it was easily turned or revolved upon 
its axis, and that it was of that alluring character which would natu- 
rally invite boys to use it and to play upon it. It was situated less 
than half a mile from Leavenworth, a populous city, in an open prairie, 
where the cattle of citizens roamed and grazed, where persons fre- 


1 Keffe v. Milwaukee, &c. R. R. Co., 
21 Minn. 207; 18 Am. Rep. 398. In 
Hydraulic Works Co. v. Orr, 88 Penn. St. 
332, an action was brought by the par- 
ents of the child who was killed, and who 
was six years old, The facts appear in the 
opinion, which is as follows: ‘‘ It is true 
that where no duty is owed, no liability 
arises. If, therefore, one leaves a stick of 
timber standing upright against his wall 
or an open pit in his private yard to 
which others have not access and a person 
strays in without invitation, or comes in 
without right, and pulls down the timber 
upon himself or falls into the pit, he can 
have no action against the owner of the 
yard for the alleged negligence. He had 


no business there, and the owner owed him 
no duty. But it has been often said 
duties arise out of circumstances. Hence, 
where the owner has reason to appre- 
hend danger, owing to the peculiar situa- 
tion of his property and its openness to 
accident, the rule will vary. The question 
then becomes one for a jury, to be deter- 
mined upon all its facts of the probability 
of danger and the grossness of the act of 
imputed negligence.” See also Lane ». 
Atlantic Works, 107 Mass. 104; Birge v. 
Gardiner, 19 Conn. 507; Mullany ». 
Spence, 15 Abb. Pr. (N. Y.) n.8. 319. 

2 Kansas Central R. R. Co. o. Fitzsim- 
mons, 22 Kan. 686; 31 Am. Rep. 208, 
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quently passed and repassed, and where boys often played, and yet it 
was left without locks or fastenings, and without being watched or 
guarded, or even fenced in. That it would naturally attract boys and 
induce them to ride upon it, all men ought to know. Everybody 
knows that by nature and by instinct boys love to ride, and love to 
move by other means than their own locomotion. They will cling 
to the hind ends of moving wagons, ride upon swings and swinging 
gates, slide upon cellar-doors and the rails of stair-cases, pull sleds 
up hill in order to ride down upon them on the snow, and even pay 
to ride upon imitation-horses and imitation-chariots swung around 
in a circle by means of steam or horse power. This last is very much 
like riding around in a circle upon a turn-table. Now, everybody 
knowing the nature and the instincts common to all boys must act 
accordingly. No person has a right to leave, even on bis own land, 
dangerous machinery calculated to attract and entice boys to it, there 
to be injured, unless he first take proper steps to guard against all] 
danger ; and any person who thus does leave dangerous machinery 
exposed, without first providing against all danger, is guilty of negli- 
gence. It is a violation of that beneficent maxim ste utere tuo ut 
alienum non ledas. It is true that the boys in such cases are tech- 
nically trespassers. But even trespassers have rights which cannot 
be ignored, as numerous cases which we might cite would show.! 


1 Sionx City R. R. Co. v. Stont, 17 
Wall. (U. 8.) 657, and Keefe v, Milwau- 
kee, &. R. R. Co., 21 Minn. 207 ; 18 Am. 
Rep. 393. In Houston, &c. R. R. Co. 2. 
Simpson, 2 Tex. L. Rev, 167, a child ten 
years old recovered for an injury sustained 
while playing on the defendant's turn- 
table. The court said: ‘It appears that 
the turn-table was uninclosed, and near a 
pond to which boys were accustomed to go 
for the purpose of fishing. The entry 
upon such a place was not a trespass in a 
child which would deprivo it of its right 
to recover for an injury resulting from the 
attempted use of a dangerous machine to 
which children would be attracted for 
sport or pastime, for it is the duty of 
every person to use doe care to prevent 
injuries to such persons, even from danger- 
ous machinery upon the premises of the 
owner, if its character be such as to at- 
tract children to it for amusement. The 
evidence is conflicting as to whether or not 
an employé of the defendant warned the 


plaintiff and other boys, who were moving 
the turn-table after the locomotive passcd 
from it, that it was dangerous, but it does 
appear that the employé knew that they 
were playing with the turn-table, and that 
he took no steps to fasten it so that they 
could not use it. The turn-table had no 
fastenings whatever, and though almost 
constantly in use, there were times when 
it was not in use, and besides it appears 
that the boys were accustomed to use it at 
times when employés of the company were 
present. The plaintiff himself, it seems, 
had played upon the turn-table on former 
occasions, Under such state of facts it 
was for the jury to determine whether the 
plaintiff used such care as is required of 
one of his age.” See also Nagle v. Mo. 
Pac. R. R. Co., 75 Mo. 658; 42 Am. Rep, 
418, In Cauley o, Pittsburgh, &. R. R. 
Co., 95 Penn. St. 398, a recovery was 
denied to a child seven years old, injured 
by the defendant's negligence while play- 
ing on a flat-car standing on its track. 
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Was the plaintiff guilty of contributory negligence? This ques- 
tion was fairly submitted to the jury, and they found against the de- 
fendant and in favor of the plaintiff. The plaintiff was a boy a little 
over twelve years old, and from his own testimony, we should think 
was not a very bright boy, even for that age. He was born in Ire- 
land, and his father was a common day-laborer. On the day on 
which the accident occurred, the boy went to hunt his father’s cow, 
and found her near the turn-table. He then, with other boys of about 
his own age, went to the turn-table. He had never before seen one. 
He had previously been warned to stay away from the railroad, and 
from the cars, but had never been warned from the turn-table. There 
is some conflict in the evidence as to how he got on the turn-table, 
and in what position he was when thereon and when the accident 
occurred, whether sitting, standing, or otherwise, and whether he was 
told by any one of the boys not to get on at the time he did so; 
but we must presume that the jury believed such only of the con- 
flicting evidence as was most favorable to the plaintiff. Now, take 
this boy, at his premature age, with his limited knowledge and ex- 
perience, and his lowly station in life, and probably it was intense 
amusement, almost irresistible, for him to ride upon a turn-table ; 
and probably he did not imagine that he was a trespasser, or in the 
slightest danger. Much of what we have said while discussing the 
defendant’s negligence will apply here. Boys can seldom be said to 
be negligent when they merely follow the irresistible impulses of 
their own natures — instincts common to all boys. In many cases 
where men, or boys approaching manhood, would be held to be neg- 
ligent, younger boys, and boys with less intelligence would not be. 
And the question of negligence is, in nearly all cases, one of fact for 
the jury, whether the person charged with negligence is of full age 
or not.” 1 


1 Holding a contrary doctrine, see St. 
Louis, &. R.R. Co. v. Bell, 81 Ml. 76; 
25 Am. Rep. 269; Kerr v Forgue, 
54 Ill. 482; 5 Am. Rep. 146; McAlpin 
v. Powell, 70 N. Y. 126; 26 Am. Rep. 
561. In Wood v. Independent School 
District of Mitchell, 44 Iowa, 27, a party 
who had contracted with the defendant 
for drilling a well in the school-house 
grounds, left his drilling-machine un- 
locked and unguarded, and in his absence 
one of the school-children was injured 
while playing with it. It was held in an 


action by the child that the danger arose 
not from the character of the work but 
from the machinery «sed, and accord- 
ingly the defendant was not liable for the 
negligence of its contractor; and also, 
that the machinery, although dangerous 
when thus left unguarded, was not a nui- 
sance, being properly stationed for a legiti- 
mate purpose. After disposing of the first 
point the court said: ‘‘ This brings us to 
consider the only remaining ground upon 
which appellant claims that the district is 
liable, and that is, that the district owned, 
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It will be observed that in these cases the court went upon the 
ground that the dangerous agencies were left in a place to which 


o-vupied, and controlled the ground upon 
which said Pratt and Moses had introduced 
the machinery, and the said district suf- 
fered it to remain there in its dangerous 
condition. In other words it is claimed 
that the district suffered a nuisance to re- 
main upon its ground, and that the in- 
jury sued for resulted therefrom.” In 
Church of Ascension ». Buckhart, 3 Hill 
(N. Y.), 193, the walls of a church edifice 
belonging to the plaintiff in error were 
negligently permittel to stan] after the 
rest of the building had been destroyed by 
fire, and a part of the wall afterwards fell 
upon a person while passing; and the 
defendant was held liable. In Bishop 
v. Union Railroad Co., 14 R. I., while 
two horse-cars attached together in charge 
of a driver on the front platform of the 
leading car, and drawn by a single horse, 
were driving over the tracks of the com- 
pany in » public highway in the city of 
Providence from the stables to the repair 
shops, a lad six years old, to outstrip a 
playmate with whom he was racing, 
jumped on the rear platform of the leading 
car and soon afterward fell off or jumped 
off and was seriously injured. The lad’s 
mother testified that he told her that he 
fell off, but in cross-examination when 
asked if he did not say that he was afraid 
the driver would see him and therefore 
jumped off, replied, ‘‘ Yes, sir; I think 
probably he did, but am not quite sure he 
told me he fell off.” The driver testified 
that he did not see the boys and knew 
nothing of the accident, which occurred 
between two and three P. M., until the 
evening. In an action against the horse- 
car company to recover damages for the in- 
jury, it was held that the company was 
not chargeable with negligence, and that 
the driver of the car was not chargeable 
with any neglect of duty. It was also 
held that the company was not bound to 
employ a second man to guard the cars 
from intrusion during their transit, nor 
was it under any duty or obligation of care 
to the boy ; and that a city ordinance pro- 
viding that “cars driven in the same di- 
rection shall not approach each other 
within a distance of three hundred feet 


except in case of accident, when it mar be 
necessary to connect two cars Locther, 
and also exce}t at statiors,” afq-i-d only 
to cars going im the same direviisu amd 
driven separately, and was inapytcalic to 
the case at bar. The court in comment- 
img upon the doctrine of the cases pre- 
viously cited, said: ‘“‘Imn Manzam rf. 
Atterton, L. B. 1 Exch. 239, the d-fend- 
ant left a dangerous machine, which might 
be set in motion by any passer-by, un- 
guarded, in a public place. The plaintiff, 
a boy foar years old, put his fingers in the 
machine at the direction of bis trother, 
seven years old, whilst another boy wes 
turning the handle which moved it, snd 
his fingers were crushed. The court held 
that the plaintiff could not maintain any 
action for the injury. And see Hughes ¢. 
Macfie, 2 H. &C. 744. The case at tar 
differs very much from the three cases 
previously stated ; for in the case at bar 
the cars, instead of being left umattened, 
were in the charge of the driver who was 
in the act of driving them, so that there 
was nothing done to enconrage the tres- 
pass, which was merely the result of a 
momentary impulse. Ordinarily a man 
who is using his property in a public place 
is not obliged to employ s special guard 
to protect it from the intrusion of children, 
merely because an intruding child may be 
injured by it. We have all seen a boy 
climb up behind a chaise or other vehicle 
for the purpose of stealing a ride, some- 
times incurring a good deal of risk. It 
has never been supposed that it is the 
duty of the owner of such vehicle to keep 
an outrider on parpose to drive such boys 
away, and that if he does not, he is liable 
to any boy who is injured while thus se- 
cretly stealing a ride. In such a case no 
duty of care is incurred. See Lygo v. 
Newbold, 9 Exch. 302; and the remark 
of Buacksrers, J., in Austin v. Great 
Western Ry. Co., LL. R. 2Q. B. 442, 446; 
and yet such a case is very much like the 
case at bar. There are some risks in re- 
gard to which a child ought to be enlight- 
ened before he is committed to the chances 
of the street. In Hestonville Passenger 
R. RB. Co, . Counell, 88 Penn. St. 520, 
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the company knew that children resorted to play, and therefore 
that it was bound to guard against the dangerous consequences 
likely to ensue if these agencies were left unguarded or unfastened. 
These cases have been made the subject of some severe criticism, 
but we are inclined to think that the doctrine finds support, both in 
principle and authority. A man’s dominion over his own land is 
not entirely absolute, but is qualified by that time-honored maxim 
sic utere tuo ut alienum non ledas; and it has been held, and the 
doctrine never denied, that a man may not set spring-guns, spears, 
or man-traps upon his land, so as to injure even a trespasser thereon ;1 


32 Am. Rep. 472, the plaintiff, a hoy be- 
tween six and seven years old, was injured 
in an attempt to climb upon the front 
platform of a horse-railroad car while the 
car was in moderate motion. The car was 
a car used for suburban travel, and ac- 
cording to custom was in the charge of no 
one but the driver, wlio at the time of the 
accident was engaged on the rear platform. 
The court lield that the :ailway company 
was not liable for the injury, the injury 
having resulted, not from any neglect of 
the person in charge, ‘hut from the sud- 
den and unanticipated act of the child it- 
self.’ ‘It may be assumed,’ say the 
court, ‘that a child old enough to be 
trusted to run at large has wit enough to 
avoid ordinary danger, and so persons 
who have business on the streeta may 
reasonably conclude thut such a one will 
not voluntarily thrust itself under the feet 
of their horses or under the wheels of their 
carriages, and @ fortiori may they conclude 
that they are not to provide against possi- 
ble damages that may result to the infant 
from its own wilful trespass.’ The doc- 
trine of this case is well supported by 
other cases. Morrissey v. Eastern R. R. 
Co., 126 Mass. 377 ; 30 Am. Rep. 686 ; 
Gavin v. City of Chicago, 97 Il. 66 ; 37 
Am. Rep. 99; McAlpin v. Powell, 70 
N. Y. 126; 26 Am. Rep. 555; 55 How. 
Pr. (N. Y.) 168; Snyder v. Han. & St. 
Joa. R. R. Co., 60 Mo. 413. These are 
all cases of injury to intrusive or trespass- 
ing children, in which the defendants 
were held to be exempt from liability, al- 
though they might have prevented the 
injury ; because the kind of care which 
would have been required to prevent it 


was not obligatory upon them. And ses 
Zoebiach v, Tarbell, 10 Allen (Mass.), 385. 
The case at bar is in our opinion a case of 
the same class. The defendant company 
is not liable for the injury to the plaintiff, 
because it never incurred any duty or ob- 
ligation of care to him. If the driver had 
seen the boy on the platform it might 
have been his duty, notwithstanding the 
loy was a mere intruder, to stop the car 
and put him safely off. Ifthe driver had 
stopped the cars so as to afford the boy an 
inviting opportunity to get on them, thus 
tempting his childish instinct, it mht 
have been his duty to look through the 
cars before starting, and if he found the 
boy, to remove him. The case presenta no 
such circumstances. We think therefore 
that on this point there was no evidence 
on which the case could have been properly 
left to the jury, and that if it had been left 
to them, and they had found for the plain- 
tiff, it would be our duty to set the ver- 
dict aside. Therefore the nonsuit was 
rightly granted.” Brown v. European, 
&c. R. Rt. Co., 58 Me. 384. 

1 Jordin v, Crump, 8 M. & W. 787, In 
Whirley v. Whiteman, 1 Head (Tenn.), 
610, the defendant owned o paper-mill, 
the machinery of which was propelled by 
steam. There was a shaft proceeding 
from the engine-house and extending 
through ‘the wall of the mill-house. On 
the end of this shaft, some eight or ten 
inches outside of the wall, was fixed a cog- 
wheel geared into another cog-wheel. The 
wheels revolved from ten to twenty inches 
from the ground. They were about twenty 
feet from the street, in an open space, en- 
tirely exposed, without any cover, guard 
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that he may not throw poisoned corn upon his land, which may be 
eaten by his neighbors’ hens trespassing there ;1 or keep a ferocious 
dog upon his premises, unchained, or so as to bite even a trespasser? 
without being liable for the injurious consequences. Indeed, numer- 
ous instances might be referred to in which this principle has been 
adopted. Again, railway companies do not hold their property by 
precisely the same tenure as an individual does. They are quast 
public corporations, and by a species of common consent which may 
be said to amount toa usage, people enter upon their tracks and 
grounds with nearly the same freedom that they do upon public 
grounds, and without feeling that they are trespassers. While this 
may not be done as a strict matter of legal right, yet it is idle to say 
that, permitting such use, knowingly, and without objection, they 
nevertheless have the right to expose such guasi licensees to any 
species of danger they may choose to, particularly those not coi- 
petent to judge of the danger, without incurring liability for the 


consequences. 


In a recent case in New York,’ the Court of Appeals acting upon 
this principle held that, where a railway company has for more than 


or enclosure. The wheels were generally 
in motion. Plaintiff and other children 
were in the habit of playing about the 
mill. The plaintiff was about three years 
old, and lived with his mother, across the 
street and nearly opposite the mill. One 
day when the engineer and other hands 
were absent at dinner, leaving the wheels 
running, the plaintiff was caught by the 
wheels and injured. The wheels might 
easily have been boxed or enclosed, 90 as 
to have avoided the danger of injury to 
any one. The jury found for the defend- 
ant, and the court set aside the verdict as 
contrary to evidence, saying: ‘‘ We feel 
clear from the facts proved in this record, 
that the defendants were guilty of negli- 
gence, perhaps it might be said, gross 
negligence, in leaving machinery so ex- 
posed as that by possibility it might be 
the cause of injury to others... . In play- 
ing about the cog-wheels the plaintiff was 
but indulging the natural instinct of a 
child in yielding to the temptation into 
which he was led by the negligence of the 
defendant, These cases rest upon the 
principle that the law imposes restrictions 
upon every one, as well in the use and en- 


joyment of his property as in his personal 
actions and conduct, and that thongh a 
man may do a lawful thing, yet if any 
damage thereby befall another, he should 
be answerable if he might have avoided 
it.” 

1 Johnson v. Patterson, 14 Conn. 1. 

2 Mann v. Reed, 4 Allen (Mass.), 431. 

8 Barry v. N. Y. Central R. R. Co., 92 
N. Y, 289; 44 Am. Rep. 877. But see 
Morgan v. Pennsylvania R. R. Co, 19 
Blatchf. (U. 8S. C. C.) 289. In a recent 
English case, — Clark v. Chambers, L. R. 
8 Q. B. Div. 827, —the defendant had 
placed in a private road adjoining his 
ground a burdle with cheveaux de frise 
on the top in order to prevent the public 
from looking over the barrier at athletic 
sports in his ground. Some one, not 
known, removed the hurdle to another 
spot without the defendant's authority, 
and the plaintiff, passing of right along 
the road soon afterward in the dark, and 
knowing the original position of the hur- 
dle but not that it was moved, ran his eye 
against the cheveaux de frise and lost his 
sight. The jury, in an action for negli- 
gence, held that the defendant's original 
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thirty years permitted the public to cross its tracks at a certain point 
not in itself a public crossing, it owes the duty of reasonable care to 


erection of this hurdle was unauthorized 
and wrongful ; that the cheveaua de frise 
were dangerous to the safety of persons 
using the road, and that there was no 
contributory negligence. They gave the 
plaintiff a substantial verdict. It was held 
that the plaintiff's injury was not an im- 
probable conseqnence of the defendant's 
act; that it was the defendant's duty to 
take all necessary precantions, under the 
circumstances, to protect pereons exercis- 
ing their right of way, and that the action 
was maintainable. Cocxsurn, C. J., in 
delivering judgment, ssid: ‘‘The ground 
of defence in point of law taken at the 
trial and on the argument on the rule was, 
that although if the injury had resulted 
from the use of the cheveaux-de-frise hur- 
dle, as placed by the defendant on the 
road, the defendant, on the facts as ad- 
mitted or as found by the jury, might 
have been liable, yet as the immediate 
cause of the accident was not the act of 
the defendant, but that of the person, who- 
ever he may have been, who removed the 
spiked hurdle from where the defendant 
had fixed it, and placed it acroes the foot- 
way, the defendant could not be held lia- 
ble for an injury resulting from the act of 
another. On the part of the plaintiff it 
was contended that as the act of the de- 
fendant in placing a dangerous instrument 
on the roed had been the primary cause 
of the evil by affording the occasion for its 
being removed and placed on the footpath 
and so causing the injury to the plaintiff, 
he was responsible in law for the conse- 
quences, Numerous authorities were cited 
in support of this position.” The court 
then review Scott 0. Shepherd, 8 Wils. 403; 
2 W. Bl. 892, the “squib” case; Dixon ». 
Bell, 5 M. & S. 198, the loaded-gun case; 
Ilott ». Wilkes, 3 B. & A. 804, the spring- 
gan case; Jordin v. Crump, 8 M. & W. 
782, the dog-spear case, and continue : 
“In Tllidge v. Goodwin, 5 C. & P. 190, 
the defendant's cart and horse were left 
standing in the street without any one to 
attend to them. A person passing by 
whipped the horse, which caused it to back 
the cart against the plaintiff's window. It 
was urged that the man who whipped the 


horse, and not the defendant, waa liable. 
It wag also contended that the bad man- 
agement of the plaintiff’s shopman had 
contributed to the accident. But TrnpAt, 
C. J., raled that even if this were believed 
it would not avail as a defence. ‘If,’ he 
says, ‘a man chooses to leave a cart stand- 
ing in the street he must take the risk of 
any mischief that may be done.’ Lynch v. 
Nurdin, 1 Q. B. 29, is a still more striking 
case. There, as in the former case, the 
defendant's cart and horse had been left 
standing unattended in the street. The 
plaintiff, a child of seven years of age 
playing in the street with other boys, was 
getting into the cart when another boy 
made the horse move on. The plaintiff 
was thrown down and the wheel of the 
cart went over his leg and fractured it. 
A well considered judgment was delivered 
by Lord DenMAN. He says: ‘It is urged 
that the mischief was not prodnced by the 
mere negligence of the servant as asserted 
in the declaration, but at most, by that 
negligeuce in combination with two other 
active cruses, — the advance of the horse 
in consequence of his being excited by the 
other boy, and the plaintiffs improper 
conduct in mounting the cart, and so com- 
mitting a trespass on the defendant's chat- 
tel. On the former of these two causes no 
great stress was laid, and I do not appre- 
hend that it can be necessary to dwell on 
it at any length, for if I am guilty of neg- 
ligence in leaving anything dangeroue 
where I know it to be extremely probable 
that some other person will unjustifiably 
set it in motion to the injury of a third, 
and if that injury should be so brought 
about, I presume that the sufferer might 
have redress by action against both or 
either of the two, but unquestionably 
against the first.’ And then, by way of 
illustration, the Chief Justice puts the case 
of a gamekeeper leaving a loaded gun 
against the wall of the playground where 
school-boys were at play, and ove of the 
boys in play letting it off and wounding 
another. ‘I think it will not be doubted,’ 
says Lord Denman, ‘that the gamekeeper 
must anewer in damages to the wounded 
party. This,’ he adds, ‘might possibly be 
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those so using the crossing. This doctrine was not put upon the 
ground that the public had acquired the right by long user, to cross 


assumed as clear in principle, but there is 
also the authority of the present Chief Jus- 
tice of the Common Pleas in its support in 
Illidge v. Goodwin.’ It is unnecessary to 
follow the judgment in the consideration 
of the second part of the case, namely, 
whether the plaintiff, having contributed 
to the accident by getting into the cart, 
was prevented from recovering in the ac- 
tion, as no such question arises here. In 
Daniels v. Potter, 4 C. & P. 262, the de- 
fendants had a cellar opening to the street. 
The flap of the cellar had been set back 
while defendant’s men were lowering coals 
into it, as the plaintiff contended, without 
proper care having been taken to secure 
it. The flap fell and injured the plaintiff. 
The defendant maintained that the flap 
had been properly fastened, but also set 
up a defence that its fall had been caused 
by some children playing with it. But 
the only question left to the jury by Trn- 
DAL, C. J., was whether the defendant's 
men hal used reasonable care to secure the 
flap. His direction implies that in that 
case only would the intervention of a third 
party causing the injury be a defence. 
The cases of Hughes v. Macfie, and Abbott 
v. Macfie, 2 H. & C. 744,—two actions 
arising out of the same circumstances and 
tried in the Passage Court at Liverpool, — 
though at variance with some of the fore- 
going so far as relates to the effect of the 
plaintiff’s right to recover where his own 
act as a trespasser has contributed to the 
injury of which he complains, is in accord- 
ance with them as respects the defend- 
ant’s liability for his own act where that 
is the primary cause, though the act of 
another may have led to the immediate 
result. The defendants had a cellar open- 
ing to the street. Their men had taken 
up the flap of the cellar for the purpose of 
lowering casks into it, and having reared 
it against the wall nearly upright, with its 
lower face, on which there were cross-bars, 
towards the street, had gone away. The 
plaintiff in one of the actions, a child of 
five yeara old, got upon the cross-bars of 
the flap and in jumping off them brought 
down the flap on himself and another child 
(the plaintiff in the other action) and both 


were injured. It was held that while the 
plaintiff whose act had caused the flap to 
fall could not recover, the other plaintiff 
who had been injured could, provided he 
had not been playing with the other so far 
as to be a joint actor with him. Bird v. 
Holbrook, 4 Bing. 628, is another striking 
case, as there the plaintiff was undoubtedly 
a trespasser. The defendant being the 
owner of a garden which was at some dis- 
tance from his dwelling-house, and which 
was subject to depredations, had set in it 
without notice a spring-gun for the protec- 
tion of his property. The plaintiff, who 
was not aware that a spring-gun was set in 
the garden, in order to catch a pea-fowl, 
the property of a neighbor, which had 
escaped into the garden, got over the wall, 
and his foot coming, in his pursuit of the 
bird, into contact with the wire which 
communicated with the gun, the latter 
went off and injured him. It was held, 
though his own act had been the imme- 
diate cause of the gun going off, yet that 
the unlawful act of the defendant in set- 
ting it, rendered the latter liable for the 
consequences. In the course of the dis- 
cussion a similar case of Jay v. Whitfield 
was mentioned, tried before RicHARDs, 
C. B., in which a plaintiff, who had tres- 
passed upon premises in order to cut a 
stick, and had been similarly injured, bad 
recovered substantial damages, and no at- 
tempt had Leen made to disturb the ver- 
dict.” The court then reviews Harrison 
v. Great Northern Railway Co., 3 H. &C. 
231, and concludes as follows; ‘‘ We ac- 
quiesce in the doctrine thus laid down as 
applicable to the circumstances of the par- 
ticular case ; but we doubt its applicabil- 
ity to the present, which appears to us 
to come within the principle of Scott r. 
Shepherd, Dixon v, Bell, and other cases 
to which we have referred. At the same 
time it appears to us that the case he- 
fore us wil] stand the test thus said to 
be the true one. Fora man who unlaw- 
fally places an obstruction across either a 
public or private way may anticipate the 
removal of the obstruction by some one 
entitled to use the way as « thing likely 
to happen ; and if this should be done, the 
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the railway at the point in question, but upon the principle that the 
acquiescence of the company in such use amounts to a license and 


permission to the public to cross there. 


probability is that the obstruction so re- 
moved will, instead of being carried away 
altogether,-be placed somewhere near ; 
thus if the obstruction be to the carriage- 
way, it will very likely be placed, as was 
the case here, on the footpath. If the ob- 
struction be a dangerous one, wheresoever 
placed, it may,as was also the case here, be- 
come a source of danger, from which should 
injury to an innocent party occur, the 
original anthor of the mischief should be 
held responsible. Moreover, we are of 
opinion that if a person places a dangerous 
obstruction in a highway or in a private 
road, over which persons have a right of 
way, he is bound to take all necessary pre- 
cautions to protect persons exercising their 
right of way, and that if he neglects to do 
80 he is liable for the consequences. It is 
unnecessary to consider how the matter 
would have stood had the plaintiff been a 
trespasser, The case of Mangam ». Atter- 
ton, 4H. & C. 388, L. R., 1 Ex. 289, 
was cited before us as a strong authority 
in favor of the defendant. The defendant 
had there exposed in a public market- 
place a machine for crushing oil-cake, with- 
out its being thrown out of gear, or the 
handle being fastened, or any person hav- 
ing the care of it; the plaintiff, a boy 
four years of age, returning from school 
with his brother, a boy of seven, and some 
other boys, stopped at the machine. One 
of the boys began to turn the handle ; tho 
plaintiff, at the suggestion of his brother, 
placed his hand on the cogs of the wheels, 
and the machine being set in motion, 
three of his fingers were crushed. It was 
held by the Court of Excheyuer that the 
defendant was not liable; first, because 
there was no negligence on the part of the 
defendant, or if there was such negligence, 
it was too remote ; secondly, because the 
injury was caused by the act of the boy 
who turned the bandle, and of the plain- 
tiff himself, who was a trespasser. With 
the latter ground of the decision we have 
in the present case nothing to do, other- 
wise we should have to consider whether 
it should prevail against the cases cited 


In a recent North Carolina 


with which it is obviously in conflict. If 
the decision as to negligence is in conflict 
with our judgment in this case, we can 
only say we do not acquiesce in it. Jt ap- 
pears to us that aman who leaves in a 
public place along which persons, and 
among them children, have to pass, a dan- 
gerous machine which may be fatal to any 
one who touches U, without any precaution 
against mischief, is not only guilty of neg- 
ligence, but of negligence of a@ very repre- 
hensible character, and not the less go be- 
cause the imprudent and unauthorized act 
of another may be necessary to realize the 
mischief to which the unlawful act or 
negligence of the defendant has given oc- 
casion. But be this as it may, the case 
cannot govern the present. For the deci- 
sion proceeded expressly on the ground 
that there had heen no default in the de- 
fendant ; here it cannot be disputed that 
the act of the defendant was unlawful. 
On the whole, we are of opinion, both on 
principle and authority, that the plaintiff 
is entitled to our judgment.” 

1 In Coppner v. Penn. R. R. Co. 12 Il. 
App. 600, the plaintiff, a child four or 
five years old, was injured by the closing 
of the defendant’s railway drawbridge 
while he was playing near or upon it. The 
court below directed a verdict for the de- 
fendant, but the appellate court held © 
that the question of negligence should 
have been submitted to the jury. The 
bridge was a continuation of a public 
street, and the injury probably took place 
while the plaintiff was within the boun- 
daries of the street, but the court declined 
to put the decision on that ground, anil 
observed ; “ But even if we are to regard 
the locus in quo of the injury as being 
wholly upon the private grounds of the 
defendant, we think there was evidence 
which should have been submitted to the 
jury tending to charge the defendant with 
negligence. The general rule doubtless is, 
that the owner of private grounds is un- 
der no obligation to keep them in a safe con- 
dition for the benefit of trespassers, idlers, 
bare licensees, or others who come upon 
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case! a private way was opéned by the defendant for his own con- 
venience, and a bridge built over a creek which ran across it, and the 
public used the same with his knowledge and permission. The plaintiff 
sustained injury by the breaking of the bridge, which the defendant 
knew to be unsafe, but which was apparently safe. It was held that 
the defendant was liable. 

But in all these cases the character of the dangerous agency must 
be such, and it must be in such a public or frequented place that the 
company are bound to know that it is liable to inflict injury unless 
proper care is used to prevent it, and that children or adults are ac- 
customed to go there? Thus, where a railroad company constructed 


them, not by invitation either express or im- 
plied, but for their own convenience or plea- 
sure, or to gratify their curiosity, however 
innocent or laudable their purpose may be. 
To this rule, however, there are various ex- 
ceptions, and one well recognized by the 
authorities is, where the owners of grounds 
are held liable for injuries to children, 
although trespassing at the time, where, 
from the peculiar nature and ex posed posi- 
tion of the dangerous defect or agent, the 
owner should reasonably anticipate such 
injury to flow therefrom as actually hap- 
pened. In such cases it is held that the 
question of negligence is for the jury. 
Bee Union Stock Yards, &. v. Rourke, 10 
Brad. (Ill.) 474. The distingnishing prin- 
ciple upon which all such cases reat is, 
that the persons injured were mere chil- 
dren, without judgment or discretion, 
and likely to be drawn by childish curi- 
osity, or the instincts of childhood, into 
places of danger. In the present case, the 
jury should have been left to find from the 
evidence, whether the bridge in question 
wes a dangerous structure, from which the 
defendant should reasonably have antici- 
pated such injury to happen as the plain- 
tiff actually suffered therefrom, and 
whether the servant of the defendant in 
charge of said bridge, under all the facts 
and circumstances appearing in evidence, 
used ordinary and reasonable care and pre- 
caution to prevent the happening of such 
injury. The case of City of Chicago v. 
Gavin, 1 Brad. (Ill.) 802, decided by this 
court, and afterward by the Supreme Conrt, 
Gavin v. City of Chicago, 97 Ill. 66, 37 
Am. Rep. 99, to which we are referred, 


does not, so far as we can see, conflict in 
the least with the view we have taken in 
this case. In that case there was no 
charge of negligence in operating the 
bridge, but merely in the manner in which 
it was constructed and maintained. The 
question was simply as to the measure of 
care required of a municipal corporation 
in the maintenance of its bridges ; and it 
was held to be its duty to keep and main- 
tain them in a reasonably safe condition, 
but not so as to render injuries to persons 
using them impossible, Here the defend- 
ant isa private corporation charged with 
negligence in operating a bridge erected 
by it either on its own grounds or in the 
public highway, for its own convenience 
and benefit, and the question is, whether 
there is any evidence for the jury to con- 
sider, tending to support the charge of 
negligence, The propositions now before 
us being so essentially different in all their 
features from those involved in Gavin’s 
case, we are unable to perceive the bearing 
of that decision as an authority here.” See 
Nagle v. Missouri Pacific R. R. Co., 75 
Mo. 658 ; 42 Am. Rep. 418. 

1 Campbell ». Boyd, 88 N. C. 129; 48 
Am. Rep. 740. 

4 From persons who leave dangerous 
openings, erections, machines, or other 
things exposed jn or directly adjacent to 
streets or other public places, a due meas- 
ure of care is of course exacted. This was 
held in Lynch v, Nurdin, 1 Q. B. Div. 29, 
where a horse and wagon were left un- 
fastened and unattended in a public street, 
and a boy, seven years old, climbed on the 
cart, other children started the horse and 
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a certain switch-track, 667 feet in length, on its own land, near a 
small village, making the grade thereof 280 feet, at the rate of 80 
feet to the mile, and afterwards for several years operated its railroad 
and switch-track, and then, in accordance with its usual custom, 
placed a flat-car on the switch-track and grade, and properly fastened 
it with an ordinary hand-brake, and on the next day a small boy 
four years, eight months, and a few days old, went to the car without 
any right or authority so to do, and without the knowledge or con- 
seut of the railroad company, and not accompanied by any person, 
and climbed upon the car and unfastened the brake, and the car then 


the boy was injured ; and also in Lane »., 
Atlantic Works, 107 Mass. 104, where 
the circumstances were quite similar, — 
111 id. 186, — and in Mullaney r. Spence, 
15 Abb. Pr. (N. Y.) N. 8. 819, where 
un elevator opened on the street by « 
sliding door, and the door being left 
open and unguarded, a child four years 
and a half old, approached the opening 
and was injured by a descending car. So 
in Whirley ». Whiteman, 1 Head (Tenn.), 
610, where a cog-wheel, connected with 
machinery in a mill, was left revolving, 
unguarded, and exposed in an open, unin- 
closed, unguarded space, about twenty 
feet from the highway, and a child three 
years old, who lived across the street, was 
caught and injured while playing about 
the wheel In Abbott v. Mcfie, 2H. &C. 
744, where the defendant owned a ware- 
house, with a cellar in front, in a public 
street, opening with a flap or lid, raised and 
leaned against a wall, and a child five 
years old was hurt by the falling down of 
the lid, he was held liable. But in Wood 
v. Independent School District, 44 lowa, 27, 
it was held not negligent to leave a well- 
drilling machine unlocked and unguarded 
in the yard of a public school-house, 
whereby one of the young investigators of 
srience was injured, outside of the school 
‘‘drill.” The court said: ‘‘ We are not 
prepared to hold that every person having 
upon his premises machinery, tools, or im- 
plements which wonld be dangerous play- 
things for children, and in their nature 
affording special temptation to children to 
play with them, is under obligation to 
guard them, in order to protect himself 
from liability for injuries to children re- 
ceived while playing with them, although 
VOL. 11. — 87 


the children were rightfully on his prem- 
ises. It would be improper to burden the 
mechanical jndustries of the country by 
such arule, Without holding, therefore, 
that there may not be pieces of machinery 
so peculiarly dangerous that a right of 
action would exist at common law for in- 
juries received from them if left un- 
guarded, we do not think the drilling-ma- 
chine in question is such machinery.” In 
Mangam »v. Atterton, L. R. 1 Ex. 239, 
where the defendant had left exposed, un- 
guarded, and in gear,in a public market- 
place, a machine for crushing oil-cake, and 
a boy four years o'd, ailvised by his brother 
of seven, put his fingers in the gearing 
while others turned the crank, and was 
injured. Stress waa laid on the fact that 
the immediate cause of the injury was the 
act of the others in turning the crank. 
BRAMWELL, B., said: ‘‘The defendant is 
no more liable than if he had exposed goods 
colored with a poisonons paint, and the 
child had sucked them.” He even sug: 
gests that if the child's fingers had injured 
the machine he would have been liable to 
the owner. The decision on the ground of 
negligence is criticised by Coucksury, C, 
J., in Clark v. Chambers, 3 Q. B. Div. 
$27. He says: “It appears to us that a 
man who leaves in a public place, along 
which persons, and among them children, 
have to pass, a dangerous machine, which 
may be fatal to any one who touches it, 
without any precaution against mischief, 
is not only guilty of negligence, but of 
negligence of a very reprehensible charac- 
ter.” Butif a child has been warned not 
to meddle with the dangerous thing in 
question, he meddles at bis peril. Hughes 
v. Mcfie, 2H, & C. 744, 
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by its own weight moved down the grade, and the boy either jumped 
off or fell off in front of the car, and was run over and killed, — it 
was held that the company was not guilty of any culpable negligence 
as towards the boy, nor liable for damages on account of his death." 
In this case the accident which occurred was one which could not 
have been anticipated, and the company having properly fastened 
the brakes had done all that could be required of it. Said the court: 
“The cars were not dangerous machines left exposed near a populous 
city, nor were they of that alluring character to entice boys to play 
upon them, for when unfastened they would move only a few feet 


1 Central Branch U. P. R. R. Co. o. 
Henigh, 23 Kan. 347. In Gillespie ». 
McGowan, 100 Penn. St. 144, 45 Am. 
Rep. 365, the defendant owned an aban- 
doned brickyard with an open and un- 
guarded well in it, in plain sight, about 
oue hundred feet from the highway. The 
public were accustomed to cross the field, 
bat the paths were somewhat distant from 
the well. The nearest dwelling-house was 
three hundred yards off. A boy eight 
years old was found drowned in the well. 
He feli in by daylight. The Common 
Pleas sustained a verdict for the plaintiff, 
but it was reversed by the Supreme Court. 
In Hydraulic Works Co. o. Orr, 83 Penn. 
St. 382, a child six years old strayed from 
a street through a gate marked “‘ private” 
and ‘‘no admittance,” but sometimes left 
open, into a private alley, and was there 
killed by the falling down upon it of a 
movable platform used in shipping goods. 
The court instructed the jury that ‘‘a 
ehild cannot be treated as a trespasser or 
wrong-doer;" and that “ persons who hold 
premises opening on public thoroughfares 
must use them in such a way as to protect 
those who might accidentally stray upon 
them.” This instruction was affirmed. 
But this case is distinguished by the 
court from the Gillespie case on the ground 
that the defendant ‘‘ maintained upon its 
premises what this court designated as 
a dangerous and deadly trap, weighing 
over eight hundred pounds, ani liable to 
fall at any moment and ‘crush children 
beneath it like mice in a dead fall.’ It 
was in the heart of the city, close to 
a public highway, and the access to it fre- 
quently left open; and it wes moreover 
so constructed as not to give any indica- 


tion of its danger. But so far as it was 
intended to sanction the doctrine that a 
child cannot be treated as a trespasser or 
wrong-doer, it is explicitly overruled by 
Gillespie v. McGowan, 100 Penn. St 
144. The latter case also dissents from 
the doctrine laid down in the former 
case, that ‘‘the owner of premises in the 
neighborhood of a populous city, and 
opening on a public highway, must so use 
them as to protect those who stray upon 
them and are accidentally injured.” Such 
a doctrine was regarded as being in con- 
flict with Gramlich v. Wurst, 86 Penn. 
St. 74, 27 Am. Rep. 684, in which it was 
held that ‘‘ where the owner of land, im 
the exercise of lawful dominion over it, 
makes an excavation thereon, which is 
such a distance from the public highway 
that the person falling into it would be « 
trespasser upon the land before reaching 
it, the owner is not liable for an injury 
thus sustained.” In that case the defend- 
ant had made an excavation within eighty 
feet of a street in Philadelphia, and it was 
unguarded ; but the court held the owner 
was not liable. The well established prin- 
ciple in such cases is that ‘“‘ where an exca- 
vation is made adjoining a public way, no 
that a person walking on it might, by 
making a false step or being affected with 
sudden giddiness, fall into it, it is roason- 
able that the person making such excava- 
tion should be liable for the consequences, 
But when the excavation is made at some 
distance from the way, and the person 
falling into it would be a trespasser upon 
the defendant’s land before he reached it, 
the case seems to be different.” The same 
doctrine was asserted in Knight », Abert, 
6 Penn. St. 472. 
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and then stop. Nor were they dangerous when moving, to ordinary 
boys. No one could have anticipated that a boy less than five years 
old would have gone to the cars unaccompanied by any older person, 
and have climbed upon one of them and unloosened the brake. No 
such thing ever occurred before, and certainly no one could have 
anticipated that a boy big enough to do that would have fallen 
off or jumped off in front of the car so that the car would have run 
over and killed him.” 

‘ The same principle would apply in a recent Pennsylvania case? 
in which a boy five or six years old while standing upon the platform 
of a station, was hit by a projection from a passing train and injured. 
He was there from curiosity and not upon business, and the court 
held that he could not recover. But in this case the court based its 
doctrine upon the broad ground that the company owed the plaintiff 
no duty to look out for his safety. A similar doctrine was held in 
Indiana, as to an adult who was at one of the defendant's old freight- 
stations, without invitation, and injured? In this case the plaintiff, 
who was twenty years old, without invitation or business, but for the 
purpose of throwing mud-balls and pitching pennies, intruded upon 
& ruinous but uninclosed freight-house of the defendants, used only 
for storage, and while there a sudden storm blew a fragment of the 
building upon him and injured him. It was held that he was reme- 
diless. The court said: “There is no testimony tending to show 
that the appellant was at the freight-house by the invitation of the 
appellee, or that he was there for the purpose of transacting any 
business with the appellee. The appellant intruded upon the prem- 


1 Baltimore, &c. R. R. Co. v. Schwind- 
ling, 12 Weekly Notes of Cases, 349. 

2 Green, J., said: ‘‘At the time the 
plaintiff received his injury he was stand- 
ing on the platform of the defendant, 80 
close to its edge that, according to the 
theory upon which the case was tried for 
the plaintiff, he was struck by a slight 
projection from the side of a passing freight- 
car. He was not a passenger, he had no 
business of any kind with the defendant, 
or any of its agents or employés ; in fact 
he was a boy five or six years of age, armus- 
ing himself looking at the moving train. 
He was not invited npon the platform by 
any agent of the defendant, and he was 
not engage in the act of crossing either the 
track or the platform at the time of the 
accident. He was simply loitering upon 


the edge of the platform, with no other 
purpose or motive than his own personal 
enjoyment. His elder brother, his prin- 
cipal witness, testified that he told him to 
come back from where he was standing, 
but he refused to do so. A passing car 
moving at a very slow rate of speed, not 
exceeding three or four miles an hour, with 
an iron step projecting but a few inches 
from the side of the car (as alleged by the 
plaintiff, though denied by the defendant), 
struck him and pulled him from the plat- 
form under the wheels of the car, so that 
he was run over and injured. In these 
circumstances was there any right of re 
covery? We think clearly not.” 

§ Lang v. Cleveland, &, R. R. Ca, 78 
Ind. 823. 
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ises of the appellee, and is not therefore entitled to that protection 
which one, expressly or by implication, invited into the house or 
place of business of another, is entitled to. The appellant was a 
trespasser, and as such be entered upon the appellee’s premises, 
taking the risks of all the mere omissions of the appellee as to the 
condition of the grounds and buildings thus invaded without leave. 
We do not wish to be understood as holding or implying that if on 
the part of the appellee there had been any act done implying a 
willingness to inflict the injury upon the appellant, it would not be 
liable. But we think there is nothing in the evidence from which 
such an inference can be reasonably drawn. The building could be 
seen by all; its condition was open to the inspection of every one; 
it had been abandoned as a place for the transaction of public busi- 
ness; it was in a state of palpable and visible decay, and no one was 
authorized, impliedly or otherwise, to go into or under it. Under 
such circumstances, the law says to him who intrudes into such a 
place that he must proceed at his own risk. In a case before this 
court! the question was: ‘Is a railroad company bound to exercise 
ordinary care and skill in the erection, structure, or maintenance of 
its station-house or houses, as to persons who enter or are at the 
same, not on any business with the company or its agents, nor on 
any business connected with the operation of its road, but are there 
without objection by the company, and therefore by its mere suffer- 
ance or permission?’ The court answered this question in the nega- 
tive. Inan English case? the plaintiff fell into a quarry, left open 
and unguarded on the uninclosed lands of the defendant, over which 
the public were permitted to travel; it was held that the owner was 
under no legal obligation to fence or guard the excavation, unless it 
was so near the public road as to render travel thereon dangerous; 
that the person so travelling over such waste lands must take the 
permission with its concomitant conditions, and, it may be, perils.”® 
Sec. 322. Damages, in Action by Parent for Injury to Child, 
compensatory only. —- A statute giving an action to the father of a 
minor child injured or killed by the negligence of another, providing 
that in such action “such damages may be given as under all the 


1 Pittsburgh, &. R.R. Co. ». Bingham, ny, &. R.R. Co., 10 Allen (Mass.), 868; 


29 Ohio St. 364; 23 Am. Rep. 751. Knight o. Abert, 6 Penn. St. 472; Cauley 
* Hounsell o. Smyth, 7C. B. (x. 8) 9. Pittsburgh, &c. R. R. Co., 95 Penn. St. 
781. 898 ; 40 Am. Rep. 664 ; Meeks v. South- 


* Hardcastle », South Yorkshire Ry. ern, &c. RR. Co., 56 Cal. 618; 38 Am. 
Co., 4 H. & N. 67 ; Sweeney v. Old Colo- Rep. 67; McAlpin v. Powell, 70 N. ¥. 126. 
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circumstances of the case may be just,” is held to entitle him to re- 
cover only compensatory damages for the loss of service of the child, 
and the expense incurred in consequence of the injury for medical 
services, nursing, etc., and not for the pain and suffering of the child 
or for his disfigurement. In an Indiana case! the court say: “On 
the question of damages in this class of cases the common-law rule 
must prevail When the action is by the husband, or master, or 
parent, for their individual losses respectively, occasioned by the 
tortious acts towards the wife, infant child, or servant, the indi- 
vidual suffering of the immediate subject of a wrongful act cannot 
be taken into account in the assignment of damages.” In such cases 
there may be two actions for the same injury, — that of the father, 
and that of the child. When the action is brought by the parent, 
loss of service, medical attendance, expense of nursing, and the like, 
are matters to be considered by the jury; and in such cases compen- 
sation is the rule. The child recovers, not for the loss of time or 
service or medical attendance or expense of curing, but for the injury 
personal to himself, such as pain and suffering, and the probable in- 
firmities after he comes of age, as a consequence of the injury? 

Sec. 323. Duty of Travellers at Highway-Crossings. — Every cor- 
poration owning and operating a railway is required by statute to 
construct crossings at all points where it intersects a public highway ; 
and it is liable for all injuries resulting from a neglect of this duty.‘ 
And the question whether the railway was constructed with proper 
care, 80 as to render the crossing as little dangerous as possible 
to the public in the use of the highway, is a pure question of 
fact for the jury. And it can be held responsible for injuries re- 
ceived by a traveller only upon the theory that the street where the 
accident occurred was a public highway prior to the construction of 
the railway. In such event it would be the duty of the company to 
keep it in repair.6 Thus, where a complaint charged negligence in 
the construction of a crossing over a certain public highway, and 
that such negligent construction caused injuries which resulted in 
the death of the plaintiff’s intestate it was held sufficient; and 

1 Long v. Morrison, 14 Ind. 600. § 608. Durkee v. Central Pacific R, R 

2 Ohio & M. R. R. Co. v. Tendall, 18 Co., 56 Cal. 888 ; 38 Am. Rep. 59. 

Ind. 886; Quin v. Moore, 15 N. Y. 482; « Farley v. Chicago, &. R, R. Co., 42 
Oldfield v. New York & Harlem R. R. Co., Towa, 234. 
14 id. 818. & Roberts v. Chicago, &. R. R Co., 

® Pennsylvania R. R. Co. v. Zebs, 88 35 Wis. 679. 


Penn. 8t. 328 ; Pennsylvania R. R, Co, 0, © Ferguson v. Virginia & Truckee R. R 
Kelly, 7 Casey, 872; Sherm. & R. on Neg., Co., 13 Nev, 184. 
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another paragraph of the complaint, charging negligence in the con- 
struction of the railway at the crossing, and also in the running of 
& train by which the injuries were caused, was held to be unques- 
tionably good! In an action for damages resulting from the negli- 
gence of railway employés in running over a traveller at a road- 
crossing, it is not erroneous for the court on a proper state of facts, 
to submit to the jury the question whether the employés of the 
company, in the exercise of proper watchfulness and caution in 
approaching the crossing, should not have discovered the plaintiff 
on the track, in time to have stopped the train? The mere fact 
that a railway is constructed and operated in close proximity to a 
highway, although it may render the use of the highway less safe, 
does not of itself constitute negligence on the part of the company. 
Such increase of danger is necessarily incident to and attendant 
upon this improved mode of transportation® In a Minnesota case 
the plaintiff, while crossing a railway upon a public street, driving 
a span of horses with a wagon, was struck by a train. Evidence 
that the train was propelled at an unlawful rate of speed; that no 
bell was rung or signal given, as required by law ; that it was an 
unusually dangerous crossing, and that no flagman was stationed 
there to warn travellers; and that a view of the passing train 
was obstructed from any one approaching on the street by a 
train of cars left standing upou a side track, extending across the 
street, with an opening in the train for passage upon the street, 
was held sufficient to charge the defendant with negligence A 
traveller approaching a railroad track in crossing a highway, is 
bound to exercise ordinary prudence,— such prudence as is fairly 
commensurate with the nature of the risk. If he can see for a 
long distance up and down the track, he is bound to look to see 
whether a train is approaching ; and if the track can only be seen for 
a short distance, he is bound to look and listen for an approaching 
train; and where by the exercise of these senses he might have 
avoided the injury, no recovery can be had. No man has a right to 
depend entirely upon the care and prudence of others; he is bound 
himself to exercise due care to prevent injury to himself from the 
lack of proper caution in others, But if, after having looked and 
listened without seeing or hearing an approaching train, within a 


1 Indianapolis & St. Louis R. BR. Co. 3 Beatty o. Central Iowa R. RB. Co., 58 
ev. Stout, 63 Ind. 143, Towa, 242. 

9 Texas & Pacific R. R. Co. v, Chap- * Kelly © St. Paul, Minneapolis, & 
man, 57 Tex. 76. Manitoba Ry. Co., 29 Minn, 1. 
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reasonable distance of the crossing, he is by reason of a neglect 
of the defendant to blow the whistle or ring the bell at a reasona- 
ble distance from the crossing, run upon and injured, liability at- 
taches therefor! A person approaching a railway crossing is bound 


1 Wilcox v. Rome, &. R. R. Co., 89 
N. Y. 858; Ernst v. Hudson River R. R. 
Co., id. 61; Wilds v. R. R. Co, 29 N. Y. 
315; Roth v. Milwaukee, 21 Wis. 256; 
Mackey v. N. Y. Central R. R. Co,, 85 N. 
Y. 75; Chicago, &c. R. R. Co. ». Still, 
19 IIL 499; Chicago, &. R. R. Co. 2. 
Adler, 56 Ill. 344; Gonzales vo, N. Y. & 
Harlem R. R. Co., 88 N. Y. 440; Morse o, 
Erie R. R. Co., 65 Barb. (N. Y.) 401; 
Bieseige] v. R. R. Co., 40 N. Y.9; Haight 
oN. ¥.C. R.R. Co., 7 Lana. (N. ¥.) 11; 
Hanover R. R. Co. v. Coyle, 55 Penn. St. 
896; Mentz ». Second Avenue R. R. Co., 
8 Abb. (N. Y.) Ct. App. 274; Sweeney 
v. Old Colony R. R. Co., 10 Allen (Mass.), 
368 ; Butterfield v. Western R. R. Co., 
10 id. 582; Warren ». Fitchburg R. R. 
Co., 8 id. 227; Eaton v. Erie R. R. Co., 
51 N. Y., 545; Poole ». North Carolina 
R.R. Co., 8 Jones (N. ©.) 840; Cleve- 
land, &c. R. R. Co. v. Terry, 8 Ohio St. 
570; Richardson v. N. Y.C. BR. R. Co., 
45 N.Y. 846; Chaffee v. Boston, &. R. R. 
Co., 104 Mass. 108; Davisw. N. Y. C. 
R.R. Co., 47 N. Y. 400; Gorton »v. Erie 
R. BR. Co., 45 N. Y. 660; Central R. R. 
Co. v. Dixon, 42 Ga. 827 ; Minoia, &. 
R. R. Co. v. Buches, 55 Ill. 879 ; Wheel- 
ock v. Boston, &. R. R. Co., 105 Masa. 
208; Artz v. Chicago, &. R. R. Co., 34 
Iowa, 163 ; Dodge v. R. R. Co., 34 Iowa, 
279; Cleveland, & R. R. Co. wv. El- 
Hott, 28 Ohio St. 840; Penn. RB. R, 
Co. v. Rathget, 82 Ohio St. 66 ; New Or- 
leans, &c. R. R. Co. v. Mitchell, 52 Miss. 
808 ; Holland v. Chicago, &. R. R. Co., 
18 Fod. Rep. 243 ; Smith v. Minneapolis, 
&e. R. R. Co., 26 Minn. 419; Bunn »v. 
Delaware, &. R. R. Co., 6 Hun (N. Y.), 
$08 ; Donaldson v. Milwaukee, &c. R. R. 
Co., 21 Minn. 298 ; Brown oe. Milwaukee, 
&c. R. R. Co., 23 Minn. 165; Abbott v. 
Milwaukee, &c. R. R. Co., 80 Minn. 482 ; 
Brouk v. N. Y. & RB. BR. Co, 5 Daly 
(N. Y.), 454; Becht ». Corbin, 92 N. Y. 
658 ; Lyman », Philadelphia, &c, R. R. 
Co., 4 Honst. (Del.) 583; Patterson ». 
Philadelphia, &c. R. BR. Co., 4 Houst. 


(Del.) 108; Huines ». Illinois Central 
R. R. Co., 41 Iowa, 227; Benton v. Can- 
tral R. R. Co., 42 Lowa, 193 ; Spencer v. 
Illinois, &v. R, R. Co., 29 Lowa, 55; Wil- 
loughby v. Chicayo, &c, R. R. Co., 87 Iowa, 
264 ; Carlin », Chicago, &c. BR. R. Co., 37 
Iowa, 316 ; Lang v. Holliday Creek RB. R. 
Co., 49 Iowa, 469; Lenix v. Missouri Pa- 
cific R. R. Co., 76 Mo. 86 ; Kolley v. Han- 
nibal, &c. R. R. Co., 75 Mo. 188; Zim- 
merman v. Hannibal, &. R. R. Co., 71 Mo. 
476 ; Henze ». St. Louis, &. R. R. Co., 
71 Mo. 636; Blaker v. Receivers of N. J. 
Midland R. R. Co., 30 N. J. Eq. 240; 
Palys vo. Receiver of Erie R. R. Co., 80 N. 
J. Eq. 604; Penn. R. RB. Co. v. Righter, 
42 N. J. L. 180; Davey r. London & 
Southwestern Ry. Co., L. R. 12 Q. B. 
Div. 70; Chicago, &. R. R. Co. v. Dimick, 
96 Ill. 42; Illinois Central R. R. Co. #. 
Goddard, 72 Ill., 567 ; Chicago and Alton 
R. BR. Co. »v. Robinson, 8 Brad. (Ill) 
140 ; Chicago & Northwestern R. R. Co. », 
Hatch, 79 Il]. 187; Chicago, &. R. BR. 
Co, v. Harwood, 80 id. 88; Rockford, &., 
R. R. Co., v. Byam, 80 id. 528; Chicago, 
&e. R. R. Co. o. Van Patten, 74 Il, 91; Chi- 
cago, &c. R. R. Co, v. Van Patten, 64 ILL 
510 ; Chicago & Alton R. R. Co, v. Jacobs, 
63 lll. 178; Illinois Central R. R. Co, v. 
Hetherington, 83 Ill. 610; Lake Shore 
&c. R. R. Co. v. Clemens, 5 Brad. (II}.) 
77; Wright v. Boston & Maine R. R. Co., 
129 Mass. 440; Toledo, &c. R. R. Co, wv, 
Shuckman, 60 Ind. 42; St. Louis, &a. 
R. R, Co. v. Mathias, 50 Ind, 65; Terre 
Haute & Indianapolis R. R. Co. v. Clark, 
78 Ind. 168; Gerety v, Philadelphia, &e. 
R. R. Co., 81 Penn. St. 274; Penn. R. R. 
Co. v. Weber, 76 Penn. St., 157 ; Weber 
v. New York Central, &c. R, R. Co., 5B 
N.Y., 451; Chicago, &. R. R. Co. ». 
Harwood, 80 Ill. 88; Chicago, &o. R. R. 
Co. v. Hatch, 79 Ill. 187; St. Louis, &e, 
RR. Co. o Dunn, 78 Ill. 197; Tlinois, 
&o. K.R. Co. v. Ebert, 74 Ill. 399; INi- 
noia, &c, R. R.Co. ». Goddard, 72 Ill. 567 ; 
Illinois, &. R. R. Co. v. Cragin, 71 Il. 
177; Chicago, &. R. R. Co. v. Ryan, 70 
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to know that he stands in the presence of a serious danger if he 
attempts to cross it without the exercise of proper caution. He has 
no right to rely upon. the presumption that the company’s agents 
who are operating a train will notify him of its approach. He 
is, as a prudent man, bound to “look and listen” and take such 
measures a8 common prudence in view of the danger and conse- 
quences of a neglect to do so suggests. The fact that he knows the 
time when regular trains are due at the crossing does not absolve him 
from this duty, as he is bound to know that these trains may be 


Ill. 102 ; Chicago, &. R. R. Co. v. Bell, 
70 Ill. 102; St. Louis, &. R. R. Co. ov. 
Mathias, 50 Ind. 65; Toledo, & R. R. 
Co. v. Shuckman, 50 Ind. 42; Terre 
Haute, &. R. R. Co. v. Graham, 46 Ind. 
239 ; Bellefontaine, &. R. R. Co. v. Hun- 
ter, 33 Ind. 835 ; Indianapolis, &c. R. R. 
Co., v. Hamilton, 44 Ind. 76; Indiauapo- 
lis, &., R. R. Co, v, Carr, 85 Ind. 510; 
Havens v. Erie R. R. Co., 41 N. Y. 206; 
Baxter v. Troy, &c. R. R. Co., 41 N. Y. 
502; Nicholson v. Erie R. R. Co., 41 N. Y. 
625 ; Van Schaick v. Hudson River R. R. 
Co,, 43 N. Y. 527; Gorton v. Erie R. R, Co., 
45 N. Y. 660; Davis v. New York, &c. R. 
R. Co., 47 N. Y. 400; Hackford v. New 
York, &c. R. R. Co., 58 N. Y. 654; Me- 
Ca)l v. New York, &. R. R. Co., 54 N. Y. 
642; Massoth v. Delaware, &c. Canal Co., 
64 N. Y. 624; Brooks v. Buffalo, &. 
R. R. Co., 1 Abb. App. Dec. 211; Menty 
v. Second Ave. R. R. Co., 8 Abb. App. 
Dec. 274; Mitchell v. New York, &c. 
R. R. Co., 5 T. & C. (N. Y.) 122; 2 Hun, 
635; Ingersoll v. New York, &. R. R. 
Co., 4 Hun (N. Y.), 277; Stackus v. New 
York, &c. R. R.Co., 7 Hun (N. Y.), 558 ; 
Gonzales v. New York, &. R. RB. Co., 6 
Robt.(N. Y.) 98; Sutherland v, New York, 
&u. R. R. Co., 41 N. Y. Superior Ct. 17 ; 
Leonard v. New York, &c. R. R. Co., 42 
N. Y. Superior Ct. 225 ; McGuire v. Hud- 
won River R. R. Co,, 2 Daly (N.Y. C. P.) 
76, Wylde v. Northern R. R. Co, 14 
Abb. Pr. (N. Y.) N. &. 213; Murphy ¢, 
Wilmington, &. R. R. Co., 70 N.C. 487; 
Pittsburgh, &c. R. R. Co. v. Krichbanm, 
24 Ohio St. 119; Cleveland, &c. R. R. Co. 
v. Crawford, 24 id, 631; Baltimore, &c. 
R. R. Co. v, Whittaker, 24 id. 642 ; Belle- 
fontaine, &. R. R. Co, v. Snyder, 24 id, 
670; Penn. R. R. Co. c. Beale, 73 Penn. 


St. 504; Penn. R. R. Co. v. Ackerman, 
74 Penn. 8t. 266; Penn. R. R. Co, wv. 
Weber, 76 Penn. St. 157 ; Weiss v. Penn. 
R. R. Co., 79 Penn. St. 387; Zeigler v. 
Railroad, 5 S. C. 221; Nashville, &c. RR 
Co. v. Smith, 6 Heisk. (Tenn.) 174; 
Langhoff v, Milwaukee, &c. R. R. Co., 23 
Wis. 48 ; Duffy v. Chicago, &. R. RB. Co., 
82 Wis. 269; Delaney v. Milwaukee, &c. 
R.R. Co., 83 Wis. 67; Stringham v. Milwau- 
kee, &. R. R. Co., id. 471 ; Haas v. Chi- 
cago, &c. R. R. Co., 41 Wis. 44 ; Johnson 
v. Canal, &. R. R. Co., 27 La, An. 53; 
Uraws v. Maine, &. R. R. Co., 67 Me. 
100 ; Baltimore, &c. BR. R. Co. v. Breinig, 
25 Md. 878 ; Baltimore, &. R. R. Co. v. 
Boteler, 88 Md. 568 ; Lewis v. Baltimore, 
&c. R. BR. Co., 88 id. 588; Mayor, &c. of 
Baltimore v. Holmes, 89 Md. 248; Pitte- 
burgh, &. RR. Co. v. Andrews, 39 id. 
829; McMahon v. Northern, &c. R. R. 
Co., 89 id. 488: Frech v. Philadelphia, 
&v. R. R. 39 id. 574 ; Craig v. New York, 
&c. K. R. Co., 118 Mass. 481; Hinckley 
v. Cape Cod RB. R. Co., 120 Mass. 257 ; 
Burham 2. St, Louis, &. R. R. Co, 56 
Mo. 838; Maker »v. Atlantic, &. RR. 
Co., 64 Mo. 267 ; Hicks v. Pacific R. R. 
Co., 64 id. 480; Harlan v. St. Louis, &c. 
R. R. Co., 64 id. 480 ; Fletcher v. Atlan- 
tic, &. R. R. Co., 64 id. 484; Morris, &e. 
R. R. Co. v. Haslan, 88 N. J. L. 147. 
For instances in which a person injured by 
collision with a railroad train at a high- 
way crossing is chargeable with the negli- 
gence of the driver of the wagon in which 
he is a passenger, or of a compenion, see 
Toledo, &c. R. R. Co, v. Miller, 76 Ill. 278; 
Payne v. Chicago, &c. R. R. Co., 89 lowa, 
523 ; Elkins v. Boston, &c. R. R. Co., 115 
Mass. 190; Robinson vu. New York, &c. 
R. R. Co., 66 N. Y. 11. 
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dela ed, or that the company has a right to run special or extra 

s, etc. This is a rule of law, and it is only in exceptional in- 

stances that the question as to whether his neglect to take such 
precaution is excusable, is for the jury.! 


1 In Salter v, Utica, &e. R.R.Co., 88 N.Y. 
42, x», an action for the death of the intestate 
by being run into by a train of the defendant 
ata highway-crossing over which he was 
driving a team drawing a load of logs, evi- 
dence was given that the deceased could not 
have seen the train until he reached a point 
21 feet from the track ; that he approached 
the crossing upon a slow trot, and that his 
horses were kind and well broken ; that 
when he reachod the point where the 
train could be seen, the train was on a 
curve the end of which toward the cross- 
ing was 431 feet therefrom. Some wit- 
nesses estimated the speed of the train 
to be thirty miles an hour, Persons 
who were driving teams immediately 
behind the intestate testified that they 
neither heard nor saw the approaching 
train. It was held that the jury would be 
warranted in finding that the intestate was 
not guilty of contributory negligence, even 
thongh he did not look to see whether 
the train was coming until he was 
within 21 feet of the track. It was 
shown that at the crossing the rail- 
road track was depressed from eighteen to 
twenty inches below the surface of the 
highway, so that for six or eight feet back 
from the rails there was a descent or slope 
of two and a half inches to the foot ; that 
the roadway was icy and the load drawn 
by the horses weighed between three and 
four thousand pounds; that banks of 
snow bordered each side of the travelled 
track, beginning three or four feet from the 
rails and extending easterly on each side 
of the roadway for a distance of at least 
six or eight feet. These banks were from 
two to three feet high.: Into this channel, 
wide enough only for a single sleigh to pass, 
the intestate had driven before any warn- 
ingof danger had reached him. At four feet 
from the rails his horses were upon the 
icy alope with the momentum of the 
heavy load pressing them forward. It was 
held that a jury would be justified in 
thinking that intestate tried to stop and 
to turn, but could do neither, and thet he 


was not negligent, While great speed in 
running a railway train is not in itself 
necessarily negligence, it may be an ele- 
ment giving force to other facts tending 
to prove it, and explaining in a given in- 
stance the operation and effect of such 
other facts. It always bears more or less 
upon the question of contributory negli- 
gence and is an element of the entire tran- 
saction proper to be proved, and when es- 
tablished may be considered upon any 
issue which it tends to prove or explain. 
Corde v. New York Central, &. R. R. 
Co., 70 N. Y. 124; McGrath o. Del. & 
Hud, C. Co., 64 id. 681. The court be- 
low, iu Salter v. Utica, &c. R, R. Co., ante, 
charged that if the course pursued by 
the deceased was one which persons of 
prudence would adopt under the same 
circumstances, he was not negligent in 80 
doing, and that the standard by which his 
conduct was to be judged was that of an 
ordinarily careful, prudent man. It was 
held that this was the correct rule. Kel- 
logg v. New York Central, &c. R. R. Co. 
79 N. Y. 76; Stackus v. New York Cen- 
tral, &. R. R. Co., 79 id. 468. In 
Lancks v. Chicago, &c. R. R. Co., Minn. 
Sup. Ct. 1884, the plaintiff driving 
across a railroad track was struck by a 
train of cars, the approach of which 
he did not discover until immediately 
before he drove his horsea across the 
track. Dickinson, J., said: ‘‘ The view of 
the track in both directions was partially 
obstructed, the evidence going to show 
that the plaintiff was mindful of the dan- 
ger and watchful, according to his reason- 
able judgment, to avoid it; that at the 
time when he might first have seen or 
heard the train he had reason to suppose 
that no train was coming from that direc- 
tion, while his attention to the track in 
the opposite direction was more apparently 
necessary ; that the cars were even close 
at hand, running at a high rate of speed, 
and he in a place where he could not safely 
turn his horses, nor hold them before the 
passing train, — it is considered negligence 
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The instances in which the question whether an omission to look 
and listen for an approaching train constitutes negligence is for the 
jury, are well stated by Srmvess, J., in a Rhode Island case,) as fol- 
lows: “We have been referred to numerous cases which, it is claimed, 
show that this is not a rule of law, but a matter of fact, the pro- 
priety or necessity of which is to be determined by the jury. An 
examination of these cases, however, shows that most of them are not 
in conflict with such a rule, but may be classed as exceptions to it, 
on the following grounds: 1. Where the view of the track ts ob- 
structed, and hence where the injured party, not being able to see, ws 
obliged to act upon his fudgment at the time ; in other words, where 
compliance with the rule would be impracticable or unavatling* In 


was not conclusively imputable to the 
plaintiff by the law, but that it was for 
the jury to determine whether the plaintiff 
was negligent. We cannot, as an impa- 
tation of the law, pronounce his condact 
to have been negligence. Kellogg v. N. Y. 
Central, &. R. R. Co., 79 N. Y. 72 ; Con- 
tinental Imp. Co. o. Stead, 95 U. 8. 161. 
To run a locomotive and train of cars, 
which cannot be readily stopped, at a 
high rate of speed, and without any sig- 
nal by bell, whistle, or otherwise, across a 
much-travelled public street in a village, 
where the crossing is dangerous to travel- 
lers by reasun of obstructions concealing 
the approach of trains, no excuse appear 
ing for the omission to give signal of its 
approach, is negligence, although there ex- 
ists no statutory requirement respecting the 
giving of such signals. Phil. W. & B. 
R. R. Co. v. Stinger, 78 Penn. St. 219, 
225, 227; L, & N. R. Ca ec. Com, 18 
Bush (Ky.), 388; Phil., &. BR. R. Co. 
vt, Hagan, 47 Penn. St. 244; Roberts 
v. C.& N. W. R. R. Co., 85 Wis. 680. It 
was not error for the court to charge that 
one who is called upon to exercise care to 
avoid danger from the acts of others may, 
in regulating his own conduct, have re- 
gard to the probable or apprehended con- 
duet of such other persons, and to the pre- 
sumption that they will act with reason- 
able caution, and not with culpable negli- 
gence. Ernst v, Huison R. R. Co., 35 
N. ¥.9; Reeves rv. Delaware, I. & W. 
R.R. Co., 30 Penn. St. 454; Langhoff r. 
Milwaukee & P. du C. R. R. Co., 19 Wis. 
489 ; Kennayde e. Pacific R. R. Co, 45 


Mo. 255. The court instructed the jury 
to disregard the opinions of expert wit- 
nesses, based upon hypothetical statements 
of facts, if the jury should find the hy- 
pothesis to be not in accordance with the 
facta. It was held no error. The plain- 
tiff, having been a farmer for many years, 
and engaged in carrying on @ farm, was 
competent to testify as to the value of his 
own labor. Itwas a proper subject for the 
opinion of witnesses.” See also State u, 
Maine Central RB. R. Co., 76 Me 357, 
where the rule stated in the text was 
held. 

1 Ormsbee v. Providence R. R. Co., 14 
R. I. —. In this case o deaf mute was 
struck and killed by @ train of cars which 
was making a flying switch across a high- 
way. The engine had passed by, and the 
plaintiff walked in the highway om to the 
track, “bent forward, as an old man 
would walk, with his head bowed down, 
looking toward the engine.” There was 
an unobstructed vicw of the tracks for a 
Tong distance in both directions; agals was 
closed across the highway on the further 
side of the tracks ; but there was no station- 
ary bell or whistle sounded as required by 
the statute. In an action agniust the rail- 
road company for causing O.'s death it was 
held that the deceased's negligence pre- 
cluded a recovery. 

* Commonwealth rv. Fitchburg R. R 
Co., 10 Allen (Mass.), 189 : Craig ». New 
York, &c. R.R. Co., 118 Mass. 481; Webb 
vr. Portland, &c. R. R. Co., 57 Me. 117; 
Johnson v. Hudson River R. R Co., 
N. Y. 66; Continental Improvement Co. 
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this last case Lord Chancellor Carns remarks: ‘If a railway 
‘train, which ought to whistle when passing through a station, were 


o. Stead, 95 U. 8. 161; Pennsylvania 
R. R. Co. v. Ogier, 35 Penn. 60; Ford- 
ham v. London, Brighton, &c. Ry. Co., 
L. R. 3 C. P. 868; Stubley v. Loudon & 
North-Western Ry. Co., L. R. 1 Exch. 
13; Dublin, Wicklow, & Wexford Ry. Co. 
v. Slattery, L. R. 3 App. Cas. 1155. 
In Kelly v. St. Paul, &c. R. BR. Co., 29 
Minn. 1, there wasevidence tending to show 
that the statutory requirements as to ring- 
ing a bell, etc., were omitted on a train ap- 
proaching a highway-crossing ; it was held 
that the neglect of a person approaching 
the crossing with a team, who did not 
stop his team and did not gut out of his 
wagon and go forward and look for the 
train (freight cars intervening) could not 
be said to be contributory negligence on 
the part of the traveller, defeating his 
right of recovery for injury by collision with 
the train. Dickinson, J., said: ‘The 
law required the ringing of a bell 80 rods 
distant from the crossing, and the conduct 
of the plaintiff might be properly regulated 
to some extent with regard to this duty im- 
posed upon the defendant by law,and which 
he had a right toexpect would be performed. 
He was not required to use every precau- 
tion which might have contributed to his 
safety, bat only such as common prudence 
dictated. We cannot say as a matter of 
law, that it was negligence not to have 
entirely stopped his team, — Kellogg 2. 
N. Y. Central, &. R. R. Co., 79 N. Y. 
72; Eilert v. Green Bay, &. R. R. Co., 
48 Wis. 606, — or that common prudence 
required him to get down from his wagon, 
aud go forward on foot to look along the 
Hineof thetrack. Duffy». Chicago, &. R. R, 
Co., 32 Wis. 269: Davis v. N. Y. Cent., 
&e. R. R. Co., 47 N. Y.400. Such precau- 
tion ia believed to be extraordinary, and to 
exceed the strict measure of common pru- 
dence; nor ia it clear that the course of 
greater prudence, after the plaintiff had 
passed in between the freight-cars stand- 
ing on both sides of his way, and saw the 
coming train, waa not to endeavor to 
force a passage, rather than incur the per- 
haps greater hazard of attempting to turn 
back with a spirited span of horses.” But 
see Plammer v. Eastern RB. R. Co., 73 Me. 


591 ; although in this case the plaintiff 
did look and listen, and no signals were 
given, and in that view the decision is cor- 
rect. In Parker v. Wilmington, &c. R. R. 
Co., 86 N. C. 224, while crossing a rail- 
road track the plaintiffs intestate was 
killed by a train which had left a station 
on schedule time and attained a speed of 
twenty miles an hour; the deceased was 
working at a steam-mill located near the 
track ; when first seen by the engineer he 
was about 100 feet from the engine, and 
making no effort to get out of the way; 
the engineer put on brakes and shut off 
steam, but gave no signal by bell or whis- 
tle. It was held that the contributory 
negligence of the deceased relieves the 
company of responsibility. One crossing 
a railroad track must bo on the alert to 
avoid injury from trains that may happen 
to be passing ; and the omission of the en- 
gineer to give the precautionary signals of 
the approach of a train, when it in no way 
contributed to an alleged injury, does not 
impose a liability upon the company. See 
New Jersey Ex. Co. #. Nichols, 3 N. J. L. 
439 ; Railroad Co. v. Houston, 95 U. 8, 
697. Iu a recent case in Minnesota, 
Hutchinson v. St. Panl, &. R. R. Co., 
in an action to recover damages for inju- 
ries from a collision at a railway crossing 
with the wagon in which plaintiff was 
riding, her evidence tended to show that 
the team was driven with care, and that 
the plaintiff and the driver were watching 
the road, and looking and listening for in- 
dications of danger as they approached 
the crossing ; that they heard no signal, 
and had no warning of the approach of an 
engine from the west, but were unexpect- 
edly overtaken by a switch engine from that 
direction, running backward down grade 
at a high rate of speed, with steam shut 
off, and without signals of its approach, 
which they did not discover till too late to 
avoid a collision, They were going east, 
the railroad being on their left, and ap- 
proaching the street at a sharp angle, and 
above there was a cut which partially ob- 
secured the vision, terminating about 200 
feet from the crossing. The evidence alse 
shows that they had previously looked 
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to pass through without whistling, and a man were in broad day- 
light, and without anything either in the structure of the line or 
otherwise to obstruct his view, to cross in front of the advancing 
train and to be killed, I should think the judge ought to tell the 
jury that it was the folly and recklessness of the man, and not the 
carelessness of the company, which caused his death.’ 2. Where 
the injured person was a passenger going to or alighting from a tratn, 
and hence under an implied invitation and assurance by the company 
to cross the track in safety! 3. Where the direct uct of some agent of 
the company had put the person off his guard and induced him to 
cross the track without precaution.” * 


several times up the road in that direction, 
the last time when at a point from 50 to 
70 feet from the crossing, and in the inter- 
val of about ten seconds they were listen- 
ing for signals or indications of a coming 
train, their attention being also arrested 
by the presence of another switch engine 
standing beluw the crossing apparently 
ready to move. It was held that whether 
the plaintiff was in the exercise of that de- 
gree of care which persona of ordinary pra- 
dence and intelligence would exercise in a 
similar situation depends upon the consid- 
eration of a variety of circumstances and 
inforences of fact which were proper for the 
judgment of a jury. VANDENBURGH, J., 
said: ‘‘ And for substantially the same rea- 
sons that controlled the decision of this 
court in Loucks ». R. R. Co., 81 Minn. 
530, we think this case was properly sub- 
mitted to the jury. French v. Railroad, 
116 Mass. 540; Chaffee v. Railroad Co., 
104 id. 116; Stackus v. R. R. Co, 79 
N. Y. 467 ; Ochsenbein v. Shapley, 85 id. 
224; Baldwin ». R. R. Co, 18 N. W. 
Rep. 884; Butler uv, R. R. Co., 28 Wis. 
604 ; Gaynor v. R. R.Co., 100 Mass, 212.” 
Loucks v. R. R. Co., supra ; Continental 
Co. v. Stead, 95 U. 8. 161; Gaynor v. 
R. R. Co., 100 Mass, 218; Wylde v. R. R. 
Co., 63 N. Y. 161; Eppendorf ». R. R. 
Co., 69 id. 197 ; Owen v. R. R. Co., 35 id. 
518, 

1 Brossell v. N. Y. Central R. R. Co., 
84 N. Y. 241; Gaynor #. Old Colony, 
&«. R.R. Co., 100 Mass. 208; Chaffee o. 
Boston, &. R. R. Co., 104 Mass. 108 ; 
Mayo v. Boston, &c. R. R. Co., 104 Masa, 
157; Wheelock v. Boston, &c. R. BR. Co, 


105 Mass. 208; Stapley v. London, &c. 
Ry. Co., L. R. 1 Exchy. 21. : 

2 Warren v. Fitchburg R. R. Co, 8 
Allen (Mass.), 227. In @ recent case in 
New York, Connelly v. New York Central 
K. BR. Co., 88 N. Y. 346, the plaintiff's in- 
testate was killed while crossing the defend- 
ant’s track with his team at ahighway-crom- 
sing. At the place of the accident four 
tracks crossed the highway. The train was 
approaching from the west, intestate from 
the north. - At a point in the highway 
more than 250 feet north of the crossing 
the train was visible for half a mile, and 
at a point fifty feet north for more than a 
mile. When witnesses for the plaintiff, 
who were north of the track, first saw the 
train, the intestate was sitting on his load 
facing partly cast at a distance from the 
track variously estimated, but the shortest 
distance named was fifteen feet. The train 
was on the south track. The deceased 
continued to drive on until he got upon the 
north track. Then, observing apparently 
for the tirst time the approaching train, 
he partly rose, and commenced whip 
ping his horses. The horses got over the 
south track, but the wagon was intercepted 
by the train and the intestate killed. If 
he had stopped on the north track he 
would have been safe. The horses were 
not unmanageable, and he might have 
stopped them at this point, ao far as ap- 
peared. The approach to the track from 
the north was on a rising grade of about one 
foot rise to eleven feet horizontal. It was 
held that the intestate was guilty of con- 
tributory negligence, precluding a recovery 
for his death. Even though his migjudg- 
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The measure of care to be observed in the running of trains is a 
question for the court, but the place and method of giving signals is 
a question for the legislature. The court can neither add to nor 
detract from the requirements of the law. Its provisions must be 
strictly and fully observed, and any failure, however slight, that 
results in injury to others, is actionable. The duty of the company 
in that respect is fixed, and its duty is discharged when strictly 
complied with. The common law imposes no burden so far as the 
giving of signuls is concerned ; it simply imposes the duty of operat- 
ing the road with due regard to the rights and safety of the public.! 


ment in attempting to cross in front of the 
train was not sufficient to charge him with 
negligence, on the ground that when he 
discovered the train he was called upon to 
decide instantly what he should do, he was 
negligent tn not stopping his horses before 
he went on to the track, 

1 Grippen o. N. Y. C. RB. BR. Co., 40 
N. Y. 34; Beiseigel v. Same, 40 id. 9; 
Penn. R. BR. Co. v. Barnett, 59 Penn. St. 
259. Where a person seeks to charge a 
railway company with negligence in not 
seasonably removing a car which incum- 
bered a highway-crossing, and in conse- 
quence of which an accident occurred to 
the plaintiff, an instruction by the court 
that if the jury should find that the ser- 
vants of the company honestly believed 
they could not move the car without help, 
and that they exercised ordinary care and 
prudence in that judgment, they are not 
guilty, was held to be sufficiently favor- 
able to the defendant. Paine v. Grand 
Trunk R. R. Co., 58 N. H. 611. An en- 
gine-driver in charge of a moving train 
has a right to assume that persona past the 
age of childhood will heed the usnal alarm 
signals, If, after giving such signals 
without effect, he uses such means as in 
his judgment are, in the emergency, most 
advisable to prevent collision with a per- 
son standing on the track, he is not 
chargeable with negligence, and the com- 
pany cannot be held liable for the conse- 
quences of @ collision, although he failed 
to use other means which were at hand, 
provided he is competent and experienced 
in his business. In this instance he ap- 
plied the air-brokea to the train, but did 
not attempt to reverse the engine. Bell ». 
Hannibal, &. R. R. Co., 72 Mo. 60. The 


fact that the defendant has been guilty of 
negligence, followed by an accident, does 
not make him liable for the resulting in- 
jury, unless that was occasioned by the neg: 
ligence. Herlan v. St. Louis, Kansas City, 
&c, R. R. Co., 65 Mo. 22. Evidence that 
the company, immediately afteran accident 
at a street-croasing, adopted certain pre- 
cautions to prevent similar accidents, is 
admissible to prove that such precautions 
would have been proper at and prior to the 
accident, and that the omission of them 
was negligence. Shaber v. St. Paul, &. 
R. R. Co., 28 Minn. 103. Where a per- 
son driving a team in a city on a very cold 
and blustering day, being muffled up to 
protect himself from the severity of the 
cold, while driving across a track near a 
public elevator was struck by a car being 
propelled by an engine in the rear, and 
severely injured, and there was no one sta- 
tioned on the car or on the ground to give 
warning, and it appeared, if there had 
been, the injury might have been avoided, 
it was held that, as the injury was the re- 
sult of negligence on the part of the com- 
pany, it was liable in damages to the 
injured party. Illinois Central R. R. Co. 
v. Ebert, 74 Ill. $99. In an action against 
a railway company for injuries caused by 
a train colliding, at » highway-crossing, 
with a carriage in which the plaintiff was 
driving in the daytime, it appeared that 
the plaintiff in attempting to cross was 
struck by a freight-car which had been 
separated from the rest of the train for the 
purpose of making a running switch. The 
plaintift’s testimony tended to show that 
she was driving with care, and saw the 
train pass, but saw no flagman and re- 
ceived no warning that another car was 
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A traveller must use his eyes and ears as a prudent man, and can- 
not recover for injuries resulting from a failure to do so.1 But if 
the company has made erections, or left cars in such a position as to 
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obstruct the view of the track in one direction, the traveller will be 


excused from looking in that direction. 


He is only bound to look 


where to do so would aid him in determining whether a train is 
approaching ; in all other respects he has a right to rely upon his 
ears.2 But when the proper signals are given, if a traveller ventures 


coming. At a point forty-six feet from 
the crossing she could have seen along 
the track forty-six feet in the direction 
from which the car came; ast thirty 
feet from the crossing she could have 
seen tho track for more than half a mile, 
but she did not Jook in that direction 
from those points, and gave as a reason 
therefor that she did not suppose that 
one train would follow another so closely. 
It was held that the question whether the 
plaintiff was in the exercise of due care 
was for the jury. French 0, Taunton 
Branch R. R. Co., 116 Mass. 587. In an- 
other case the plaintiff's evidence showed 
that he was employed by a corporation 
other than the defendant to watch the 
track at a crossing and give notice when 
any cars or engines of either company 
were about to pass over the highway ; that 
he saw the smoke of the engine when it 
first came in sight, went to the crossing 
and gave the usual signal; that after the 
engine passed he looked up and down the 
track and saw nothing, and started to re- 
cross the track and was struck by a train 
of cara which was making a flying switch, 
and which came upon hit from behind ; 
that the usual signal for cars making a 
flying switch was not given, but one was 
given indicating that only an engine ora 
train was coming, and there was no brake- 
man on the cars ; that a person could see 
up the track from where he stood nearly 
seven hundred feet ; that he could not 
tell whether any smoke prevented him 
from seeing the cars coming, but if it did, 
he should have waited until it passed 
away. It was held that the action could 
not be maintained, Clark v, Boston & Al- 
bany R. R. Co., 128 Mass. 1. If the 
statute requires gates to be erected and 
closed at the approach of a train, if this 


duty is not performed, and a passenger 
along the highway in attempting to cross 
the line of railway is injured, the leaving 
of the gates open is, in an action brought 
by him, evidence of negligence to go to 
the jury. It is 80, even though, with care 
and circumspection, he might have been 
able to see at a distance the approach of 
the train which occasioned the injury. 
The gates of the railway, at a place where 
it crossed the highway at a level, being 
open, amounted to a statement and a no- 
tice to the public that the line at that 
time was safe for crossing. North-East- 
ern Ry. Co. o. Wanless, L. R. 7 Eng. & 
Ir. App. 12; Wanless v. North-Eastern 
Ry. Co., L. R. 6 Q. B. 481. The lookout 
upon an engine must be as efficient as cir- 
cumstances require, and especially so when 
the chances of access to the track are greater 
then usual. Marcott °. Marquette, &. 
R. R. Co., 47 Mich. 1 ; East Tenn., Va., & 
Ga. R. B. Co. . White, 5 Lea(Tenn. ), 540. 
Where a train of cars was moving back- 
wards, within the limits of an incorporated 
town, while the deceased was walking on 
the track in the direction in which the 
train was moving, and no person was sta- 
tioved to keep a lookout, and the cara ran 
over and killed the deveased, the company 
is guilty of negligence. Savannah & Mem- 
phis R. R. Co. v. Shearer, 68 Ala. 672. 

1 Baxter v. Troy & Boston R. R. Co., 
41 N. Y. 502; Nicholson ve. Erie R. R. 
Co., id. 525. 

2 McGuire v. H. R. R.R. Co., 2 Daly 
(N. Y. C. P.), 76. The contributory neg- 
ligence of a cab-driver is held by some of 
the cases to defeat the right of action of a 
passenger in the cab, where the cab was 
ran into by a train. Nicholls v. Great 
Western Ry. Co., 27 U. C. Q. B. 382; 
Payne v. Chicago, &. R. R. Co., 39 Iowa, 
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upon the track, and miscaleulates as to the chances of crossing, the 
risk is his, unless some negligence can be imputed to the company 


523. But in New York the rule is other- 
wise. Thus a woman who had accepted 
an invitation to take a ride with a person 
competent to manage a horse was held not 
chargeable with his negligence, and con- 
tributory negligence on his part was held 
no defence to an action against a railroad 
company for injaries resulting from a colli- 
sion ; and it was held that a charge in such 
an action, that if the defendant was neg- 
ligent and the plaintiff was free from neg- 
ligence herself, she was entitled to recover, 
although the driver might be guilty of 
negligence which contributed to the in- 
jury, was proper. Robinson ». New York 
Central, &c. R. R. Co., 66 N. ¥.11. In 
auother case the plaintill’s testator was, 
by the invitation of the driver, a stranger, 
riding in a wagon upon a highwery crossed 
by defendant's road, A wheel of the wagon 
went into a hole in the rvad between the 
rails of defendant’s track, and he was 
thrown from the wagon and killed. Ina 
euit for damages the court charged in sub- 
stance that ‘‘ carelessness upon the part of 
the driver, assuming he was a competent 
driver and a sober man, and there was no 
reason which the deceased could discover 
why he should not ride with him, would 
not defeat a recovery, unless the death was 
caused by his wrongful and wilful act.” 
Defendant's connsel requested a charge 
‘that if the driver's negligence was the 
proximate cause of the jar the plaintiff 
cannot recover.” The court refused to 
alter its charge. It was held no error; 
and that the charge in this respect wes 
sufficient. Masterson v. N. Y. Central, 
&c. R. R. Co., 84 N. Y. 247. The rule ia 
held to be that where one travels in a 
vehicle over which he has no control, but 
at the invitation of the owner and driver, 
no relationship of principal and agent arises 
between them. He is not responsible for 
the negligence of the driver, where he him- 
self is not chargeable with negligence, and 
where there is no claim that the driver 
was not competent to control and manage 
the team. Dver v. Erie R. R. Co., 71 
N. Y. 228. Where a person, when ap- 
proaching a railroad crossing, looks and 
listens for an approaching train before 


passing a cornfield which obstructed the 
view, and after passing the same again 
looks and listens, and no warning is given 
bim by bell or whistle, he will not he 
guilty of negligence in going upon the 
track ; and the fact that he is told to 
stop, that the cars are coming, which he 
does not hear, will not change the rule. 
Dimick v. Chicago, &. R.R. Co., 80 Ill. 
$38. It appearing that the plaintiff, be- 
fore going through the opening in the train 
and upon the track where the accident oc- 
curred, brought his horses to a walk, but 
did not stop them nor leave his wagon aud 
go forward where he could see an approach- 
ing train; that he looked and listened for 
a train, but could not see or hear any sig- 
nal of its approach, — it was held that the 
evidence did not show, as a matter of law, 
contributory negligence on the part of the 
plaintiff. Kelly. St. Paul, &c. R. R. Co., 
29 Minn. 1. In Pennsylvania it is held 
that if the traveller cannot see the track by 
looking out from his carriage, he should 
get out and lead his horse. Penn. R. R. 
Co. v. Beale, 73 Penn. St. 504. Thus F. 
approached a crossing with which he was 
perfectly familiar, and with a manageable 
team. He drove by an open space, through 
which he had an extended view of the 
track, and stopped directly in front of a 
railway watch-honse, which intercepted his 
view in the xame direction. In this posi- 
tion he stood still for an instant, turning 
his head around as if looking for the train, 
and then whipped up his team as if to 
cross the track, and collided with a passing 
train and was killed. He was partially 
deaf, but did not leave the wagon to look 
beyond the watch-house. It was lield that 
he was guilty of contributory negligence, 
and the court should have instructed the 
jury that there could be no recovery. Cen- 
tral R. R. Co. of New Jersey v. Feller, 84 
Penn. St. 226. Ina Michigan case an old 
man, who was somewhat deaf, while driving 
a team of colta towards a railway, down a 
narrow road, from which the track was 
concealed on one side by a high embank- 
ment, stopped to listen, but hearing noth- 
ing drove on, and when close by the track 
a train appeared within a few rods. Fear 
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which has directly caused the injury, — as, if the rate of speed is 
fixed by a city ordinance, if the company is running at a higher 
rate;? or, if the train is being run at much more than its usual speed 


at the point in question® 


The mere fact that the company did not ring the bell or blow the 
whistle will not excuse a traveller from looking and listening* Nor 


ing that he could not control his horses 
where they were, he whipped them up and 
tried to cross the track, and the rear of 
the buggy was struck by the engine. It 
was held that in an action for the resulting 
injury, the question whether the plaintiff 
was guilty of contributory negligence was 
for the jury. Chicago, &. R.R. Co. », 
Miller, 46 Mich. 532. In another case a 
team collided with a train at a crossing, 
and the driver was killed. The track and 
the highway were both below the general 
surface of the ground, and an approaching 
train could only be seen occasionally by 
one driving toward the crossing. The 
driver was familiar with the crossing, but, 
except that he checked his team for a 
moment some four rods from the crossing, 
he did not appear to have taken any pre- 
caution. The whistle was sounded when 
the crossing was approached. It was held 
that the team-driver was chargeable with 
negligence, and that no action would lie 
for the injury. Haas v. Grand Rapids, &c. 
R. R. Co., 47 Mich. 401. The plaintiff 
was driving his wagon upon the street at a 
slow trot towards the railroad crossing, and 
upon approaching the track his horses were 
frightened by the passage of the locomo- 
tive, and ran away, tbrowing him from the 
wagon and seriously injuring him, It ap- 
peared from the evidence of the plaintiff 
that the street was built up on each side, 
and lined with piles of lumber in such a 
manner that a train could not be seen 
until the plaintiff approached very near to 
it; and also, that the engine-bell was not 
Tung, as required by statute. It was held 
that the evidence failed to show contrib- 
utory negligence. Strong v. Sacramento, 
&c. R. R. Co., 61 Cal. 326. A traveller 
has no right to omit proper precautions, 
upon the assumption that a railway com- 
pany will comply precisely with a city 
ordinance in the running of its trains. Cal- 
ligan v, N. Y. Central, &c. R. R. Co., 69 
N. Y. 651. Plaintiff and his companions 


were strangers in Eureka, and ignorant of 
the existence of the defendant's railroad. 
At the close of the plaintiff's case there 
was no evidence to show that plaintiff 
could have seen the train, as it approached 
the crossing, in season to avoid the acci- 
dent, except that other people in different 
localities, near where the collision occurred, 
heard and saw the approaching train ia 
time to have avoided the accident. It was 
held that a nonsuit was properly refused. 
The fact that plaintiff and his companions 
were strangers in Eureka, and did not 
know they were approaching a railroad 
crossing, was an important fact to be con- 
sidered by the jury. Cohen v. Eureka, &c. 
R. R. Co, 14 Nev. 876. The caution- 
board is for the purposes of notifying those 
who are passing; and where a party is 
familiar with the crossing, and has fre- 
quently been over it, and hed it in. mind 
on the occasion in question as he ap- 
proached it, he cannot be said to have 
been injured by the failnre to set up the 
sign-board. Haas v. Grand Rapids, &c. 
R. R. Co., 47 Mich. 401. While it is the 
duty of persons crossing or attempting to 
cross a railway to exercise proper care and 
caution, it is also the daty of the railway 
employés, or those in charge of the train, 
to exercise such care and caution at such 
places as to prevent injury to those travel- 
ling on public highways. The duty in this 
regard is reciprocal. Louisville, Cincin- 
nati, &. R. R. Co. v. Goetz, 79 Ky. 442; 
Penn. Co, v. Krick, 47 Ind. 368. 

1 Chicago, &. R. R. Co. v. Fears, 53 
Nl. 115 ; Van Schaick v. H. R. R. BR. Co., 
48 N. Y. 527; Bellefontaine R. R. Co. v, 
Hunter, 33 Ind. $365. 

2 Madison, &. R,R. Co. v. Taffe, 37 
Ind. 364. 

® Richardson v. N. Y. C. R. R. Co., 45 
N. Y. 84; Wabash, &. BR. R. Co. ©, 
Henks, 91 Ill. 406, 

* Gorton v, Erie R.R. Co., 45 N. Y. 660; 
Havens v. Erie R. R. Co., 41 N. Y. 296, 


8EC. 323.] DUTY OF TRAVELLERS AT HIGHWAY-CROSSINGS. 1313 


does the fact that they did ring the bell or blow the whistle excuse 
from liability where, in other respects, — as, in the rate of speed at 
which the train was being run in view of the particular crossing, — 
they were chargeable with blame. But a traveller may assume 
that the company will comply with the law.? But if the company 
is bound to, or usually does, keep a flagman at the crossing to warn 
persons of approaching trains, its neglect to do so, or a false signal 
given by the flagman, whereby an injury happens to a person at- 
tempting to cross, will render it liable for injuries resulting, although 
the train was in plain sight® 

A railway company is not, as a rule, in the absence of a statute 
requiring it, or of an ordinance of a municipal corporation, bound to 
mnaintain gates at a crossing, or to keep a flagman there to warn 
travellers of the approach of trains But under the maxim sic 
utere tuo, etc., instances may arise where this duty is cast upon them, 
or of providing some other equally safe mode, by reason of the loca- 
tion of the crossing and the large number of people crossing it, or 
where the mode of crossing adopted by the company is exception- 
ally dangerous ;® and although it is held by some of the cases that 
the question as to the duty to keep a flagman, or to adopt some other 
equally effectual mode of warning travellers of the approach of a 
train, is not a matter for the caprice of jurors® yet it is difficult 
to understand how, or under what authority, the court can with- 
draw the question from the jury, and usurp to itself the power to 
determine a question which is one of fact; and it is believed that 
the question is a mixed question of law and fact which the jury 


Delaware, &c. R. R. Co. v. Toffey, 39 


1 Richardson v. N. Y. C. R. R.Co., 45 
N. J. L. 525 ; Com. v. Boston, &c. R. R. 


N. Y. 846. 


2 Kennayde o. Pacific R.R. Co., 45 
Mo. 255. 

3 Sweeney v. Old Colony R. R. Co., 10 
Allen (Mass,}, 368; Newson v. N.Y. C. 
R. R. Co., 29 N. Y. 883; Spencer v. 
Illinois Central R. R. Co., 29 Iowa, 55. 

¢ Ernst ». Hudson River R. R. Co., 
85 N. Y. 9; Sutherland «. New York 
Central R. R. Co., 41 N. Y. Sup. Ct. 17; 
Culhane v. N. Y. Central R. R. Co., 60 
N. Y. 183; Pakalinsky v. N. Y. Central 
R. R. Co., 11 N. Y. Weekly Dig. 73; 
Grippen v. N. Y. Central R. R. Co., 40 
N. Y. 84; Slate ». Philadelphia, &c. 
R. R. Co., 47 Md. 76; McGrath v, N. Y. 
Central, &. R. R. Co., 68 N. Y. 522; 

VOL. 11. — 88 ne 


Co., 101 Mass. 201; Shaw v. Boston, &c., 
R. BR. Co., 8 Gray ‘(Mass.), 45; Phila., 
&c. R.R. Co, v. Kellips, 88 Penn. St. 
405; Stubley v. London; &c. Ry. Co.,, 
L. R. 1 Echq. 18; Stapley ». London, 
&c. Ry. Co, 4 H. & C. 93; Cliff v. Mid- 
land Ry. Co., L. R. 5Q. B. 258. 

6 Penn. R. R. Co. v. Matthews, $7 
N. J. L. 681; Pollock vw. Eastern R, R. 
Co., 124 Mass. 158. 

6 Beiseigel v. N. Y. Central R. R. Co.. 
40 N. Y. 9; Dyer v. Erie R. R. Co., 71 
N. Y¥. 228; Weber v, N. Y. Central R. R. 
Co., 58 N. Y. 451; State vo. Phils., &. 
R. R. Co., 47 Md. 76. 
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must pass upon.! And those cases which hold that the question as 
to the necessity of maintaining a flagman, etc., at a particular cross- 
ing is not for the jury, really nullify the rule, by holding that while 
the jury may not determine whether or not there is such a necessity, 
yet they may consider the circumstance that such precautions are 
not taken, as a part of the res geste, and bearing upon the question 
of the company’s care or negligence in the management of its trains ;? 
which is adirect repudiation of the rule itself, and involves the court 
in an absurd position; which always results when courts attempt to 
exercise legislative functions, rather than those which pertain to the 
judiciary. As a railway company is liable to a party whom it leads 
into danger, where it has voluntarily placed and kept a flagman at 
a crossing, it amounts to an admission that one is necessary there ; 
and if it withdraws him, persons knowing that one has formerly 
been stationed there have a right to expect that he will not be with- 
drawn; and if, relying upon such expectation, they are induced to 
attempt to cross, and are injured, the company is liable therefor, if 
they were in the exercise of due care in attempting to cross® It 
will be understood that while a railway company keeps a flagman, 
or maintains a gate or other precautions at a crossing, the traveller 
is not thereby relieved from all duty to look out for his own safety. 
He may not be called upon to use so high a degree of care as he 
would be except for such precautions on the part of the company, 
but he is nevertheless bound to use his senses, and do all which a 
prudent man, under the circumstances, would do to avoid the 
danger. 

If a person in crossing a railroad track, in the exercise of due care 
as to approaching trains, through no fault of his, gets the wheels of 
his vehicle caught in the track, so that he cannot extricate them in 
season to avoid injury from an approaching train, he is not charge- 
able with such negligence as will preclude a recovery for an injury 


' Bailey v. New Haven, &. R. R. Co., 
107 Mass. 496. 

2 Ernst v. Hudson River R. R. Co., 39 
N. Y. 61; Casey v. N. Y. Central R. R. 
Co., 78 N. Y. 518. See also, involving 
the court in a still greater absurdity, 
Dyer v. Erie R. R. Co., 71 N. Y. 228. 

3 Warner v. N. Y. Central R. R. Co., 
44 N. Y. 465; Dolan v. Del. & Hud. C. 
Co., 71 N. Y. 285: McGovern v. N. Y. 
Central R. R. Co., 67 N. Y. 417; Kissen- 
ger v. New York, &. R. B. Co., 56 N. ¥. 


588; Philadelphia, &. R. R. Co. ©. Kel- 
lips, 88 Penn. St. 405; St. Louis, &. 
R. R. Co, v. Dunn, 78 Il. 197. 

# Lake Shore, &. R. R. Co. v. Sunder- 
land, 2 Brad. (Ill.) 807 ; Warren v. Fitch- 
burg R. R. Co, 8 Allen (Maas.), 227 ; 
Wheelock ». Boston, &c. R. R. Co., 105 
Mass. 208; Borst v. Lake Shore, &. 
R. R. Co, 4 Hun (N. Y.), 346; Dela- 
ware, &. RB. BR. Co. « Toffey, 39 N. J. L. 
525. 
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to his team, if he properly endeavors to cause the train to be stopped 
The mere fact that a person sees or hears an approaching train does 
not necessarily preelude him from a recovery, if he had ample time 
to pass except for the fact that the train was being run at a much 


higher rate of speed than usual. 


The simple question is, whether, 


knowing the usual length of time it took the train to reach the cross- 
ing, a8 a prudent man he was justified in making the attempt? 


1 Pittsburgh, &c. KR. R. Co. v, Dunn, 
53 Penn. St. 280; Milwaukee, &. R. R. 
Co, v. Hunter, 11 Wis. 160. 

2 Detroit, &c, R. R. Co, v. Van Stein- 
burg, 17 Mich. 99. Where a person 
familiar with a dangerous railway cross- 
ing, in passing over the same, neglects 
the exercise of any care to ascertain if 
a passing train is near, and in conse- 
quence of such neglect is injured by a 
collision with the train, he is guilty of 
negligence, and the mere fact that he had 
forgotten that he was in the vicinity of 
the crossing will not excuse such neglect. 
Baltimore & Ohio R. R. Co. v. Whitacre, 
85 Ohio St. 627. The general rule is, that 
& person approaching a railroad crossing is 
required to look up and down the track in 
either direction and watch for the ap- 
proach of trains before attempting to cross, 
and if such precaution is neglected and 
injury to the party ensues, he cannot re- 
cover ; but this rule cannot be applied to 
an infant of tender years, Chicago & 
Alton R. R. Co. »v.. Becker, 84 II]. 483. 
But it cannot be declared as a matter of 
law that a footman is bound, before crossing 
a railway track to stop, in order to look 
and listen for trains. That rule is appli- 
cable only to persons travelling in wagons 
or other velicles which make a noise 
that would necessarily interfere with their 
hearing. Zimmerman »r, Hannibal & St. 
Joseph R.R. Co.,71 Mo. 476. The fact 
that one in attempting to cross a railway 
does not, at the instant of stopping on it, 
look to ascertain if a train is approaching, 
is not conclusive evidence of a want of 
care on his part. Plummer ». Eastern 
R.R, Co., 78 Me. 591. An instruction 
that it is not necessarily the duty of a 
traveller approaching  railroad-crossing to 
stop and listen before stepping upon the 
track, and that whether it is necessary 
and proper for him to stop depends on the 


circumstances of the case, is not erroneous. 
Shaber v. St. Paul, &c. R. R. Co, 28 
Minn. 103 ; Garland ». Chicago, &. R. R. 
Co., 8 Brad. (Ill.) 571. The plaintiff 
made out a prima facie case of negligence 
without proving affirmatively that the de- 
ceased had ‘‘ stopped and looked and lis- 
tened.” It was held that the presumption 
in law was that he had stopped, looked, 
and listened, and the burden of proving 
contributory negligence was on the defend- 
ant. Weiss v. Penn. R. R. Co., 79 Penn. 
St. 887. While a traveller on approach- 
ing « railway-crossing is bound to look 
and listen for an approaching train before 
undertaking to cross, it is only where it 
appears from the evidence that he miht 
have seen had he looked, or might have 
heard had he listened, that a jury, in the 
absence of evidence upon the question, is 
authorized to find that he did not look 
and did not listen. Smedis v. Brooklyn, 
&c, R. RK, Co., 88 N. Y. 18. The rule re- 
quiring persons, before crossing a railroad 
track, to look to see whether trains are 
approaching is not applied inflexibly in all 
cases without regard to age or other cir- 
cumstances. McGovern v. New York 
Central, &c. R. R. Co, 67 N. Y. 417. 
But in Pennsylvania the failure to stop 
immediately before crossing a railroad 
track is negligence per se, and the rule 
is unbending. Penn. R, R. Co. v. Beale, 
78 Penn, St. 504. Where a traveller, 
about to cross a four-track railway, 
looked and listened before starting across 
the track, it was held that a failure to 
stop and look and listen before crossing 
the fourth track was not negligence as a 
matter of law. Weber v. N. Y. Central 
& Hudson River R. R. Co., 67 N. Y. 587. 
In an action for damages against a rail- 
way company for injuries received by a 
collision at a crossing, the following in- 
struction was given : ‘' If you believe from 
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A person is not bound to stop his team, and listen or look for an 
approaching train before attempting to pass; he is merely bound to 
d» that which is dictated by common prudence, in view of the peril to 
which he may be exposed. If he hears the signal, but cannot see the 
train, and does not know the distance at which it is from the cross- 
ing, as a prudent man he would be bound to wait until it passed, 
but if he is induced to cross by reason of a false signal given by 
a flasman, he cannot be charged with negligence; nor can he be 
charged with negligence if he knows the distance at which the law 
requires the signal to be given by the train before it reaches the 
crossing, and is injured in attempting to cross, by reason of an in- 
creased rate of speed on the part of the traiu, or in consequence of 
a neglect to give the signal as early as it should have been given.! 


the evidence that the plaintiff neither 
stopped his team nor made any effort to 
see or hear the train before he drove on 
the railroad track, and you further he- 
lieve that if he had stopped and looked 
he could have seen the train, or if he had 
listened he could have heard it, then he 
cannot recover.” This instruction was 
held to embody the correct rule of law. 
Benton v. Central R. R. Co. of lowa, 42 
Towa, 192. A person in crossing a rail- 
road track should look and see if a train 
is coming ; if he does not he cannot re- 
cover for an injury received, although 
the train that injured him was behind 
time about thirty minutes, and he was 
crossing the track to get on another 
train. Anderson v, Railroad Co., 12 
Phila. (Penn.) 369. The plaintiffs intes- 
tate was killed by a locomotive on the de- 
fendant’s track while crossing its track on 
@ village sidewalk. It was shown that up- 
wards of twenty-six feet before reaching 
the track the deceased could, by turning 
her head, have seen the approaching loco- 
motive for a long distance, and that there 
were no other trains or engines passing at 
the time. It was held that the intestate 
was guilty of contributory negligence such 
as to evoid a recovery for her death. 
Mitchell ». N. Y. Central R. R. Co., 64 
N. Y. 655. The crossing where the in- 
jury coinplained of in this action occurred 
was one with which the plaintiff was fa- 
miliar, and one which he had often passed. 
Above it was the usual sign, ‘‘ Look out 


for the cara," printed in large letters, and 
at that place the highway and railroad 
were nearly on a level. Away from itata 
distance of twenty rods in the direction 
from which the train in question came, 
was the depot nearest it in that direction. 
This stretch of track was in full view of 
the plaintiff while still six hundred feet 
from the crossing, and at thirty-three feet 
from such crossing one could see a distance 
of some twenty rods beyond the depot. If 
at any time after the train passed the de- 
pot the plaintiff had looked in that direc- 
tion he would have seen it; and if not 
then too near the train for escape by stop- 
ping his horse, he could have avoided the 
accident. On a motion to nonsuit, it was 
held that these facta show contributory 
negligence on the part of the plaintiff, 
though the train was not a regular one, 
sod no train was due at the time ; though 
it was moving at an unusnal and danger- 
ous rate of speed ; though it did not stop 
at the depot as trains usually but not al- 
ways do; and though no warning was 
given of its approach by blowing the whis- 
tle or ringing the bell after such depot 
was passed. Schofield v. Chicago, Mil- 
waukee, & St. Paul R. R. Co., 8 Fed Rep. 
488, 

1 Spencer v. Ill. Cent. R. R. Co., 27 
Towa, 55; Havens v. Erie R. R. Co., 53 
Barb, (N. Y.) 828. A person who ap- 
proaches the crossing with due care, and 
looks for the train as soon as looking could 
be of service, will not be deemed guilty of 
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And when two trains are approaching, one of which can, and the 


other of which cannot be seen by 


negligence in not stopping his team to as- 
eertain if a train might be approaching. 
Mackay v. N. Y. Central RB. R. Co., 35 
N. Y. 75; Brooks v. Buffalo & Niagara 
R. R. Co., 25 id. 600; and Brendell ». 
Buffalo & State Line R. R. (o., 27 id. 534. 
In Pennsylvania it is held to be the duty 
of one attempting to cross a railway, to 
stop and look both wnys and listen for 
approaching trains. If a traveller goes 
upon a track without negligence, and by a 
defect in the crossing, he is stopped on it, 
it is his duty to look out fora train, and 
use all his efforts to give notice to one 
coning, and to extricate himself as speedily 
as possible. Lehigh Valley R. R. Co. 2. 
Hall, 61 Penn. St. 861; Pittsburgh, Fort 
Wayne, & Chicago R. R. Co. v. Dunn, 56 
Penn. St. 280. But the general rule is 
that a traveller approaching a railway 
should do so cautiously and should observe 
the approach of trains, and the company 
should give timely warning of the approach 
of the train. Pennsylvania R. R. Co. ». 
Goodman, 62 Penn. St. 329; North Penn- 
sylvania R. R. Co. v. Heilman, 49 id. 60; 
Haight v. N. Y. Central BR. R. Co., 7 Lans. 
(N. Y.), 11; Hewett » N. Y. Central 
R. R. Co., 3 id. 83; Morse v. Erie R. R. 
Co., 65 Barb, (N. Y.) 490; Gonzales». New 
York, &. R. R. Co., 39 How. Pr. (N. Y.), 
407, 38 N. Y. 440, reversing 6 Robt. 
(N. Y.) 98; Wilds v. Hudson River R. R. 
Co., 24 N. Y. 480; McCall v, N. Y. Cen- 
tral R. R. Co., 54 N. Y. 642; Toledo, 
Peoria, & Warsaw R, R. Co. v. Rilev, 47 
lll. 514; St. Louis, Alton, & Terre Haute 
R. R. Co. v, Manly, 58 id. 800. Wherea 
person, on approaching such a crossing 
with a team, does not avail himself of his 
senses of sight and hearing, when by the 
proper exercise of these, he could have avoided 
a collision, he will be regarded as unusu- 
ally negligent, though the bell was not 
continuously rung or the whistle sounded. 
Chicago & Rock Island R. R. Co. », Me- 
Kean, 40 Ill. 218. If it appears that the 
deceased would have seen the approaching 
care in reason to have avoided them, had be 
first looked before attempting to cross, tt 
will be presumed that he did nut look; and 
he will be deemed to have been guilty of 


the traveller, and there is plenty 


contributory negligence. Wilcox v. Rome, 
Watertown, & Ogdensburgh R. R. Co., 39 
N. ¥. 358. At the intersection of a rail- 
way with a common road, there are con- 
current rights; neither the traveller on the 
highway nor the company has the exclu- 
sive right of passage, North Pennsylvania 
R. R. Co. v. Heilman, 49 Penn. St. 60; 
Pittsburgh, Fort Wayne, & Chicago R. R. 
Co. »v. Dunn, 56 id. 280; Warner v. New 
York Central R. R. Co., 45 Barb. (N. Y.) 
299; Gulena & Chicago Union R. R. Co. ». 
Dill, 22 Ul. 264; Toledo & Wabash R. R. 
Co. o. Goddard, 25 Ind. 185. A traveller 
upon a highway who knows that he is near 
a railway-crossing and yet does not look 
up to see if a train is coming, simply be- 
cause there is a storm and the travelling is 
bad, is guilty of such negligence as to pre- 
clude a recovery for an injury sustained by 
him from a collision with a passing train. 
Butterfield v, Western R. RB. Co., 10 Allen 
(Maas.), 532. One who approached a rail- 
road at a point in a town where he had 
often crossed, muffled in his coat within 
the covered top of his wagon, taking no 
notice of the railroad, and drove slowly 
upon the track without stopping or look- 
ing out, was guilty of negligence. Hanover 
R. R. Co. v. Coyle, 55 Penu. St. 396. It 
is not necessary to prove affirmatively that 
a person injured when crossing a railroad 
on a public highway had stopped and looked 
up and down the railroad ; whether he 
used the proper precautions is to be deter- 
mined hy all the circumstances of the case, 
Penn. R. R. Co. v. Weber, 72 Penn. St. 27. 
Where a person crosses a railway with a 
team, in ignorance of the approach of the 
cars, when the danger may be easily seen 
by looking for it, he is fairly chargeable 
with negligence; much more so, if he 
drives on to the track and there stops, 
looking in an opposite direction from an 
approaching train, until the engine comes 
in contact with him, and throws him off. 
Brooks v. Buffalo, &c. R. R. Co., 25 Barb, 
(N. Y.) 600, A person driving a heavy 
team, on a foggy morning, over a railroa:, 
without waiting to ascertain whether an 
approaching train was near, having been 
struck by the engine and killed, was held 


1318 


NEGLIGENCE. 


[cHaP. XVIII. 


of time for him to cross the track before the train in sight can reach 
the crossing, the fact that he might have seen the other train before 
he reached the track, except that he was watching the other train 
with a view to protecting himself from it, will not debar him from 
a recovery for an injury received from the train not seen by him. 
The very fact that two trains are permitted to cross a highway from 
opposite directions, both not being in plain sight for such a distance 
away that a traveller cannot see and avoid both, is negligence on the 


to have contributed to the act by his own 
negligence. Haslan v. Morris & Essex 
R. R. Co., 84 N. J. L. 147. In an action 
brought against a railroad company for 
negligently running over a passer-by at a 
crossing, it is error to grant a nonsuit, re- 
fusing to submit the question of concurring 
negligence on his part to the jury, merely 
because he did not look to see whether a 
train was approaching; if it appear that 
from the circumstances at the time, — for 
exainple, the state of the weather, — he 
could not have seen the train in time to 
avoid it. Hackford v. N. Y. Central R. R. 
Co., 18 Abb. Pr. x. 8. (N. ¥.) 18. Where 
a person, knowingly about to cross a track, 
approaches it from a point where he may 
have an unobstructed view of the railroad, 
and know of the approach of a train a suffi- 
cient time to clearly avoid an injury from 
it, he cannot, a8 a matter of law, recover, 
although the company may also have been 
negligent in omitting to perform a statu- 
tory requirement, or otherwise. But if 
the view was obstructed, or if there were 
circumstances calculated to throw a person 
off his guard, then, whether it was negli- 
gence on the part of the person undortak- 
ing to cross, is a question of fact for the 
jury. Artz v. Chicago, &c. R. R. Co., $4 
Iowa, 158. No neglect of duty on the part 
of @ railway company will excuse any per- 
son, upproaching on a highway a ruilway- 
crossing, from using the senses of sight and 
hearty, when these may be avtiladle. 
Bellefontaine R. R, Co. », Hunter, 88 Ind. 
335. A person is not, as a matter of law, 
bound to stop his team and look and listen 
before attempting to cross the track, He 
may have satisfactory and sufficient evi- 
dence to justify him in attempting to cross 
without this. Spencer ». Illinois Central 
R. R. Co., 29 lowa, 55. Nor is a traveller 


required to stop, or if he is with a team, 
to go out and leave his vehicle and go to 
the track, or to stand up, and go upon the 
track in that position in order to obtain a 
better view. Davis v. N. Y. Central, &. 
R. RB. Co., 47 N. Y. 400; Duffy v. Chicago 
& Northwestern R. R. Co., 32 Wis. 269. 
A plaintiff, epproaching a crossing, and 
stopping from four to six rods therefrom 
to look and listen, and neither seeing nor 
hearing a signal of an approaching train, 
is not to be deemed guilty of such negli- 
gence as to justify a nonsuit. Renwick v. 
N. Y. Central R. RB. Co., 36 N. Y. 132. 
Where a@ person, standing in a cart, and 
driving the horse which drew it, and at 
the same time leading by a strep in his 
hand another horse drawing another cart, 
attempted (after taking precautions by 
looking and listening to ascertain if a train 
was approaching) to pass over the track of 
a railroad at a place where it crossed at 
grade the street on which he was travel- 
ling, and the rear horse, becoming restive, 
rushed forward, so that both of the horses 
and carts were on the track, and in this 
position they were struck and injured by a 
train, —it was held that the question 
whether the traveller was in the exervise 
of due care at the time of the collision, 
was for the jury. Eagan v. Fitchburg 
R. R. Co., 101 Mass. 815. A man was 
found dead on a railroad where it crossed 
a street, having been killed by « train 
of cars, It was held that whether he was 
lawfully on the railroad, and whether his 
own negligence contributed to his death, 
were for the jury. Where there is evi- 
dence of negligence upon the pert of the 
company, the law will not presume, in the 
absence of proof, that the negligence of the 
deceased contributed to his death. Lehigh 
Valley R. R. Co. v. Hall, 61 Penn. St. 361. 
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part of the company.! Where the statute makes it the duty of a 
railroad company to give certain signals, — as, to ring the bell or 
blow the whistle on a train approaching a crossing, within a certain 
distance, —it is negligence per se for it not to do 80; and a traveller 
has a right to expect that the company will discharge its duty in 
this respect. As a prudent man, he will not be relieved of. the duty 
of looking or listening, but he will not be held to that degree of dili- 
gence that he would be held to, if the duty of the company had been 


discharged.? 


1 New Jersey R. R. Co., &e. o. West, 
$3 N. J. L. 91. 

2 Beiseigel v. N. Y. Central R. R. Co., 
84 N. Y. 633; Pollock v. Eastern R. R. 
Co,, 124 Mass. 158; Renwick w. N, Y. 
Central R, R. Co., 86 N. Y. 182; Gorton 
v. Erie R. R. Co., 45 N. Y. 660; O'Mara 
v. Hudson River R. R. Co., 88 N. Y. 445; 
Condell ». N. Y. Central R. R. Co., 64 
N. Y. 585; Hill v. Louisville, &c. R. R. 
Co., 9 Heisk. (Tenn.) 828; Chicago, &c. 
R. R. Co. v. Triplett, 38 Ill. 482; Peoria, 
&. R. R. Co, v. Siltman, 88 Tl 629; 
Dimick v. Chicago, &. R. R. Co., 80 Ill. 
8388; Chicago, &. R. R. Co. v. Van Patten, 
74 Ill. 91; Memphis, &. R.R. Co. », 
Copeland, 61 Ala. 876; St. Louis, &c. 
R. BR. Co. @. Mathias, 50 Ind. 65; Karle v. 
Kansas City, &. R. R. Co., 55 Mo. 476; 
Kennayde ». Pacific RK. R. Co., 45 id. 265; 
Com. v. Fitchburg R. R. Co., 10 Allen 
(Masa.), 189. But to render the company 
liahle in such a case, the injury must be 
shown to have occurred by reason of the 
omission. Houston, &. R. R. Co o 
Nixon, 52 Tex. 19; Barringer v. N. Y. 
Central R. R. Co., 18 Hun (N. Y.), 398. 
In Cosgrove v. N. Y. Central R. R. Co., 
18 Hun (N. Y.), 329, which grew out of 
the same accident as the previous case, it 
appeared that one Barringer was driving, 
plaintiff's intestate and himself being in a 
one-horse wagon, on a highway crossing de- 
fendant’s railroad. While at a safe distance 
therefrom they becameawareof theapproach 
of an engine, and Barringer at once endeav- 
ored to stop the horse and succeeded in 
checkiug him; he started again and was 
again brought under control, but started a 
third time and ran into the engine. The 
bell of the engine was not rung as required 
by law. In an action to recover damages for 


the killing of plaintiff's intestate, it was 
held that, although negligence on the part 
of Barringer could not be imputed to the 
deceased, yet as defendant's neglect to ring 
the bell did not contribute to, or cause the 
accident, the plaintiff could not recover. 
It becomes important in this class of cases 
to ascertuin whether the plaintiff knew 
that the train was approaching, or could 
have known if he had used due diligence 
to ascertain, Lake Shore, &. R, R. Co. 
». Clemens, 5 Brad. (Ill.) 77; Ohio, &c. 
R. R. Co. v, Eaves, 42 Ill, 288; Steven. 
gon v. Atlantic, &c. I. R. Co., 58 Mo. 508; 
Halman v. Chicago, &c. R. R. Co., 62 Mo. 
562; Chicago, &. R. R. Co. v. Harward, 
90 11). 425; Briggs v. N. Y. Central R. R. 
Co., 72 N. Y. 26; North-Eastern Ry. Co. 
v. Wanless, L. R. 7 H. L. 12; Galena, &. 
Rk. R. Co. v, Loomis, 13 Ill, 548; Stevens 
v. Oswego, &, R. R. Co.,18 N. ¥. 422. 
And if he has neglected to use his senses 
and is injured, he cannot recover, if by 
want of such due care on his part he con- 
tributed to the injury. Com. v. Fitch- 
burgh RB. R. Co., 10 Allen (Mass.), 189; 
Stevens v. Oswego, &c. R. R. Co., ante; 
Parker ». Adams, 12 Met. (Mass.) 415; 
Eaton v. Erie R. R. Co., 51 N.Y. 544; 
Sheffield v. Rochester, &. R. K. Co., 21 
Barb. (N. Y.) 839; Haslan 0, St. Louis, 
&e. BR. R. Co., 64 Mo. 480; Toledo, &c, 
R. R. Co. o. Jones, 76 Ill. 311; Ill. Cen- 
tral R. RB. Co. v. Hetherington, 88 Ill. 510; 
Lake Shore, &. R. R. Co. v. Sunderland, 
2 Brad. (Ill.) 807; Fletcher v. Atlantic, 
&. R. R. Co., 64 Mo. 484; Leduke v. St. 
Louis, &. R. R. Co., 4 Mo. App. 485; 
Chicago, &. R. R. Co. v. Houston, 95 
U. S. 697; Payne v, Chicago, &c. R. R. 
Co., 44 Iowa, 236; Artz v. Chicago, &. 
R. B. Co., 44 Iowa, 284, 
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If a traveller approaching a crossing neglects to look and listen 
for the approach of a train, when by looking in season he could 
have seen, or by listening he could have heard it, he is at least 
prima facie guilty of negligence which precludes a recovery ; and 
the same rule prevails where seeing or hearing an apprvaching train, 
he nevertheless thinks he has time to cross ahead of it, but inis- 
judging in this respect, is run upon and injured? A rule which 


1 Penn, R. R. Co. v. Beale, 73 Penn. 
St. 604. In Wilcox v. Railroad Co., 39 
N. Y. 358, the court held that when one 
tw killed iu attempting to cross a railroad 
track within the limits of a public high- 
way, and at a public crossing, if it appear 
that the deceased would have seen the 
approaching cars in season to have avoided 
them, had he first looked before attempt- 
ing to cross, it is to be presumed that he 
did not look ; and that by omitting so 
plain and imperative a duty, he will be 
deemed to have been guilty of negligence 
which precludes a recovery ; that in cross- 
ing a railroad track ordinary sense, pru- 
dence, and capacity require a traveller to 
use his ears and eyes so faras he has an 
opportunity to do so, and a failuré to do 
so is negligence sufficient to preclude a 
recovery for any injury he may receive, in 
case of accident ; and that the negligence 
of the company in not ringing the bell 
or sounding the whistle is no excuse for 
the traveller's neglect. After citing many 
authorities, MILLER, J., said : ‘*The effect 
of the cases cited is to sustain the prin- 
ciple, that where the negligence of the 
party injured or killed contributes to 
produce the result, he cannot recover ; 
ana that the omission of the company to 
Ting the hel! or sound the whistle near the 
crossing of a highway does not relieve the 
person who is about to pass over the high- 
way from the obligation of employing his 
seuse of hearing and seejng, to ascertain 
whether a train is approaching.” In Rail- 
road C'o. v. Houston, 95 U. 8S. 697, it was 
held that the omission of the engineer in 
charge of a railroad train to sound its 
whistle or ring its bell does not relieve a 
traveller from the necessity of ascertaining 
by other means whether or not a train is 
approaching ; that negligence of the em- 
ployés of the company is no excuse for 
negligence of the traveller; that the 


traveller upou the highway is bound to 
listen and to look, before attempting to 
cross a railroad track, in order to uvoid an 
approaching train, and not to go curelessly 
into a place of possible danger ; that if he 
omits to look and listen, aud walks 
thoughtlessly upon the track, or if looking 
aud listening, he ascertains that a traiv is 
approaching, and instead of waiting for it 
to pass, undertakes to croas the track, and 
in either case receives an injury, he so far 
contributes to it as to deprive him of alk 
remedy against the railroad compauy ; thut 
if one chooses to take risks he must suffer 
the consequences. In Railroad Co. rv. 
Crawford, 24 Ohio St. 631, it is said that 
Ae eee ordinary prudence requires 
a person in tle full enjoyment of his facul- 
ties, before attempting to pass over a 
known railroad-crossing, to use his 
faculties of hearing and seeing for 
the purpose of discovering and avoiding 
danger from an approaching train; and 
that the omission to do so, withont a 
reasonable excuse therefor, is negligence, 
and will defeat an action to recover for an 
injury to which such negligence contribu- 
ted. In Dascomh v. Buffalo, &c. R. R. 
Co., 27 Barb. (N. Y.) 221, it is said that 
when negligeuce is the issue, it must be a 
case of unmixed negligence ; that this rule 
is important, salutary in its effecta, and 
should be maintained in its purity; thar 
tho careless are thereby tanght that if they 
sustain an injury to which their own neg- 
ligence has contributed, the law will 
afford them no redress. But contributory 
negligence is not presumed against one 
who suddenly acts wildly when peril comes 
upon him unwarned ; and in the absence 
of any evidence throwing light on the 
matter, he will be presumed to have used 
that care and precaution which the law 
requires, and to which instinct would 
prompt him in saving his life. Cook », 
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would make a railway company responsible for an injury which a 
person brings upon himself by his own folly, would be not only 


Central R. R., &e. Co., 67 Ala. 533. 
Generally, contributory negligence of the 
injured party will defeat a recovery. Thus, 
where, by reason of an error in his own 
clock, the deceased was led to attempt a 
crossing at the time when a train was due 
at the crossing, it was held that there 
could be no recovery. Murray v. Pout- 
chartrain R. R. Co., 31 La. An. 490. So, 
where the plaintit{'s declaration showed 
that he received a personal injury in at- 
tempting to pass between the cars of a 
freight train, to which was attached an 
engine, with steam up, and which was 
liable to start at any moment, and without 
permission or notive to any one in charge 
of the freight train or having authority 
over it, to reach a passenger train standing 
on the other side, it was held that it 
showed such negligence on the part of the 
plaintiff as would preclude a recovery. 
Chicago, &. R. R. Co. v. Coss, 73 ILI. 
394. But where a passage-way is open 
between the cara of a standing freight 
train, and a traveller passing between them 
is injured by the sudden ‘‘kicking” of a 
ear, the better opinion seems to be that the 
question of contributory negligence is for 
the jury. Mahar o, Grand Trauk R. R. 
Co., 19 Hun (N. Y.), 32. So it is proper 
to mbmit to the jury the question as to 
whether or not persons in the street were 
in the habit of crossing between the cars, 
in the presence of the railway company's 
employés, It was the duty of the railway 
company, before moving a train iu a 
street, to give some warning. So held, 
where the plaintiff got caught between the 
cars in passing through a train. Grant ». 
Baltimore, &. R. R. Co., 2 MacArthur 
(D. C.), 277, But where the plaintiff at- 
tempted to cross defendant's tracks at 
what was claimed to be a public crossing, 
and found the crossing blocked by a long 
freight train which had been standing 
there for some time, owing to a curve in 
the road the front of the train could not 
be geen; the end of the train was some 
two hundred feet from the crossing. The 
plaintiff climbed upon the bumper of 
one of the cara anid attempted to cross 
the tracks. While so doing the train 


was moved, without any signal being 
given, his foot was caught, and the injury 
occasioned to recover damages for which 
an action was brought. It was held that 
the plaintiff was properly nonsuited, as 
he was guilty of contributory negligence. 
O'Mara v. Del. & Hud. Canal Co., 18 
Hun (N. Y.), 192. Where a person going 
toa station to take passage on u passen- 
ger train finds a freight train across the 
sidewalk, and is told by the freight con- 
ductor to pass under the end of a freight- 
car, — that he has plenty of time, — and 
while passing under is injured, he cannot as 
a matter of law be said to be guilty of con- 
tributory nezligence. Where a conductor 
has contro] over his train as to its starting 
or stopping, 4 person will have the right to 
act on his invitation to pass under a 
freight-car when the train is obstructing 
& passway, unless he has reason to suppose 
it hazardous. The person in such case has 
the right to suppose the train will not be 
started until he can pass through, and 
that the conductor has the power to con- 
tro] the train, and will do so, knowing the 
dangerous position in which the person is 
placed by his direction. Chicago, &c. 
R. RK. Co. v. Sykes, 96 IJIl, 162. In a’ 
suit by the personal representative of a 
person killed upon a railroad-crossing, on 
the alleged ground of negligence of the 
company, it appeared that the country 
was level at the place of the accident, 
and that the deceased could readily have 
seen the approaching train, by the uge 
of ordinary care, but drove upon the 
crossing without looking for a train ; and 
there was no proof that he was seen by the 
company’s servants until it was too late 
to check the speed of the train. It was 
held that a verdict in favor of the plaintiff 
could not be sustained, owing to the gross 
negligence on the part of the deceased, al- 
though the signal required by law was not 

iven. Chicago, &c. R. R. Co. v. Lee, 68 
11]. 576. The neglect of the railway em- 
ployés, in not making the proper signals 
on approaching a crossing, will not render 
the company liable for damages, where 
the undisputed facts show that by the ex- 
ercise of proper care the injured party 
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harsh, but exceedingly unjust. The circumstance that a railway 
crosses a highway necessarily imposes a mutual burden both upon 


might have avoided the injury. Cleve- 
land, &. R. R. Co. », Ebliott, 28 Ohio 
St. 340; Shaw v. Jewett, 86 N. Y, 616. 
Even where the statute provides that a 
locomotive-bell must be rung when’ the 
engine is approaching crossing, under 
a penalty for failing 80 to do, and declares 
that the railroad corporation shall be liable 
for all damages sustained by any person, 
and caused by its locomotives, trains, or 
cars, when the bell is not rung, —it is 
held that a failure to ring the bell does 
abrogate the doctrine of contributory neg- 
ligence. Meeks v. Southern Pacific R. R. 
Co., 52 Cal. 602. If the injured person 
had notice of the approach of the train, 
the failure to ring the bell would become 
an immaterial matter. Houston, &c. R. R. 
Co. v. Nixon, 52 Tex. 19. A stranger, in 
stepping out from behind a train of cars 
standing upon a side track of a railroad, to 
cross another track, seven feet removed, 
was run over by a ‘‘pony” engine and 
killed. The engineer failed to ring the 
‘bell, but the locomotive could have been 
heard, while moving, at a distance of from 
one to two hundred yards, The engineer 
did not see the deceased, but, had he done 
so, could not have stopped the engine soon 
enough to prevent the accident ; whereas 
the other might have both seen and heard 
the engine in time. It was held that al- 
thongh the failure to ring the bell was 
negligence in law, yet, since the casualty 
was directly caused by the negligence of 
the deceased, and after he stepped from 
behind the train could not have been pre- 
vented by the engineer, the company was 
not linble. Harlan »v. St. Louis, &c. 
R. R. Co,, 64 Mo. 480. See also Fletcher 
v, Atlantic & Pacific R. R. Co., 64 id. 
484. An instruction that it is the duty 
of a railway company to give ‘due warn- 
ing” of the approach of its trains to a 
highway-crossing is erroneous, being too 
general. Chicago, &. R. R. Co. v, Rob- 
inson, 106 Il]. 142. The question whether 
the proper signals were given, or the ne- 
cessary precautions nsed by the com- 
pany at the time the accident occurred 
to prevent injury, is one of fact for the 
jury. Paducah & Memphis R. R. Co. ». 


Hoehl, 12 Bush (Ky.), 41. In a New 
York case, the court charged in substance 
that from a point the proper distance from 
the crossing until the engine reached the 
crossing, it was the defendant's duty to 
ring a bell or blow a whistle, and do it 
continuously soas to give warning. To this 
portion of the charge the defendant's 
counsel excepted generally. It was held 
that the exception was untenable; that 
the charge was substantially correct, but 
even if the court erred in using the word 
“continuously,” a portion of the charge 
being correct, a general exception could 
not be sustained ; that if any qualifica- 
tion was proper and desired, it should 
have been suggested. Smedis v. Brook- 
lyn, &. R. R. Co., 88 N. Y.1% When 
the employés in charge of a railway 
train have given all the usual and proper 
signals to warn persons of their approach, 
they are not required to stop the train on 
discovering a person on the track, unless 
they have reason to believe that he is 
laboring under some disability, or that he 
does not hear or comprehend the signals. 
Frech v. Philadelphia, &c. R. R. Co., 39 
Md. 574. Indeed, a railway company is 
entitled to precedence at highway crogss- 
ings, on condition that it shall give reason- 
able and timely warning of the approach 
of its trains, and a failure to give such 
warning is negligence. Indianapolis, &e. 
R. R. Co. v. MeLin, 82 Ind. 435. But 
the obligations of railway companies and 
travellers on highways at crossings are 
mutual, the same degree of care being re- 
quired of each; and the right of pre- 
cedence belonging to the railway company 
does not relieve it of the duty to give 
proper warning of its approaching trains, 
and to use reasonable care to avoid colli- 
sion. Rockford, &. R. R. Co. v. Hillmer, 
72 Ill. 2385. In a Tennessee case, the 
court charged the jury that it was the 
duty of the railroad company to blow the 
whistle at short intervals all the way from 
the depot to a crossing ; and it was held 
no error. Louisville, &. R. R. Co. »v. 
Gardner, 1 Lea (Tenn.), 688. Where there 
is extensive travel upon a highway-crossing 
it is the duty of the company to give timely 
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the railway company and upon travellers upon the highway, at all 
crossings, — upon the railway company to give the statutory signals, 
and upon the traveller to listen and to look for an approaching train, 
where by looking or listening he could see or hear the train. And 
he is bound tv look and listen, although he knows that no train is 
due at the crossing by schedule time, as the company has a right ‘to 


and sufficient notice of the approach of 
trains to such crossing. Phila., &. R. R. 
Co, v. Killips, 88 Penn. St. 405. The 
plaintiff's deceased husband went, with 
some companions, to the defendant's rail- 
way station to see an intending passenger 
off by the train, and he crossed the rails 
by a level pathway used by the public 
without objection by the defendant, to the 
rear of an ordinary train then standing at 
the station ; his companions, from where 
they stood, could see an express train ap- 
proaching from the opposite direction, but 
he, from his position behind the station- 
ary train, could not see it, and, upon his 
attempting to recross the rails to his com- 
panious, he was killed by the express 
train; the engine-driver of the express 
train admitted that it was his duty to 
whistle on approaching that station, and 
he and other servants of the defendants 
deposed that he had done so upon that 
occasion ; but the deceased’s companions 
deposed that they did not hear it. It was 
held that there was evidence of negligence 
by the defendant proper to be submitted 
to the jury. Slattery v. Dublin, &. 
Ry. Co., 8 Ir. Rep. C. L. 581; 10 Ir. 
Rep. C. L., 256. The evidence being 
conflicting as to the giving of a signal, the 
question is one of fact for the jury. 
Roach v. Flushing, &c. R. R. Co., 58 
N. Y. 626 ; McKeever v. N. Y. Central, 
&. R. R. Co., 88 id. 667; Bayley v. 
Eastern R. R. Co., 125 Mass. 62. Where, 
in an action against a railroad company 
for negligence in not ringing a bell or 
blowing a whistle upon a train approach- 
ing a crossing, the plaintiff's witnesses, 
whose attention was called to the subject 
at the time, swear that they did not hear 
the bell, while the defendant’s witnesses 
swear positively that it was rung, the 
question is one of fact fora jury. Salter 
v. Utica, &. R. KR. Co., 59 N. Y. 631. 
So, where npon the question whether the 


defendant rung its bell or blew its whistle 
there were several witnesses upon the part 
of the plaintiffs who testified that they 
were in a position where they could have 
heard the signals had they been given, and 
that the signals were not given, it was 
held that this negative testimony raised a 
conflict of evidence against the affirmative 
testimony of defendant's witnesses, that 
the bell was rung and the whistle blown. 
Bunting v. Central Pacific R. R. Co., 16 
Nev. 277. Where the plaintiff testified 
that as he approached a crossing with his 
wagon and team, on a public street in the 
city of Topeka, adjoining the passenger- 
depot, he looked to the west (the direction 
from which the train came), and all he 
saw was a large pile of lumber, and he 
didu’t hear any bell or whistle ; and a 
witness stated that he was ten or fifteen 
feet from the depot, but heard no signals 
until the collision, and would have heard 
them if any had been given; and four 
other witnesses who were present testi- 
fied that they did not hear the whistle 
sounded or the bell rung until the instant 
of the collision; and a passenger on the 
train, and in a car next to the rear one, 
stated that he didn’t hear any alarm ; 
and on the part of the defence, the fire- 
man and engineer testified that they 
whistled above the tank,’ three or four 
hundred yards west of the crossing, and 
rang the bell continuously from the tank 
until the train stopped; and five other 
witnesses stated that they heard the 
whistle sounded three or four hundred 
yards west of the crossing, and the ring- 
ing of the bell as the train came in, — it 
was held that there was evidence suflicient 
to sustain the finding of the jury that 
proper signals of the approach of the train 
to the crossing were not given. Kansas 
Pacific R. R. Co. v. Richardson, 25 Kan. 
391. 
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The trains are liable to 


be detained by various causes, without any fault of the company, 


1 Toledo, &. B.R. Co. v. Jones, 76 
Ill. $11; Wilcox v. Rome, &c. R. R. Co., 
89 N. Y. 858; Salter v. Utica, &. R. R. 
Co., 75 N. ¥. 2738. The plaintiff in his 
declaration averred that he, being in a 
narrow, fenced lane leading to the crossing 
over the defendant's railway, and distant 
about two anda half rods trom the track, 
and seeing the defendaut's train forty rods 
from, but approaching the crossing, he 
being distant seven rods therefrom, at- 
tempted to pass before the train should 
reach the crossing ; that his attempt was 
unsuccessful, and that he was injured. It 
was held, on demurrer, that on the plainu- 
tiff's statement of facts he was not in law 
entitled to recover. Grows v. Maine 
Central R. R. Co., 67 Me. 100. If a per- 
son while crossing the track on a public 
highway is injured by @ passing train, his 
negligence, if it contributes at ell to the 
injury, contributes directly and proxi- 
mately. Hearne v. Southern Pacific RK. R. 
Co., 50 Cal. 482. In a North Carolina 
case, While crossing a railway track the 
plaintiff's intestate was killed by a train 
which had left a station on schedule time 
and attained a speed of twenty miles an 
hour; the deceased was working at a 
steam-mill located near the track ; when 
firat seen by the engine-driver he was 
about one hundred feet distant, and mak- 
ing no effort to get out of the way; the 
engine-driver put on brakes and shut off 
steam, but gave no signal by bell or whis- 
tle. It was held that the contributory 
negligence of the deceased was sufficient 
to prevent a recovery against the com- 
pany. Parker v. Wilmington, &. R. R. 
Co., 86 N. C. 221. And it is not suffi- 
cient to exonerate a party from a charge 
of contributory negligence in attempt- 
ing to cross a railway track in the face 
of an approaching locomotive, to show 
that he might reasonably have supposed 
that if the locomotive ran at its usual 
and lawful rate of speed for that place, 
he could cross without harm. He has 
no more right to presume that the men 
in charge of the locomotive will obey 
the requirements of the law than they 
have that he will obey the instinct of self- 


preservation. Kelley v. Hannibal, &. 
R. R. Co., 75 Mo. 188. But where a per- 
son, as he approaches a crossing with a 
single track and infrequent trains, sees a 
train with the rear towards him, going 
apparently in an opposite direction, and is 
deceived by appearances, and his atten- 
tion distracted by the actions of persons 
at adistance attempting to warn him of 
his danger from the train which is back- 
ing rapidly and quietly towards him, and 
a wagon has crossed just before him, it will 
be left with the jury to say whether he 
was guilty of a want of proper care. Bon- 
nell v. Delaware, &c. R. R. Co., 89 N. J. 
L. 189. So where one knows a train to 
be approaching, which may injure him if 
he attempts to croas the track before it, 
the alightest care for his own safety re- 
quires him to wait for it to pass. So, 
where it appears that the deceased was 
acquainted with the way in which the 
trains were run, and saw or might have 
seen the whole situation precisely as it 
was, but in her eagerness to secure a pass- 
age on the train attempted to cross the 
track and was struck, there was gross neg- 
ligence on her part. In such case the ab- 
sence of the flagman from his post, or the 
failure to give warning of the approaching 
train by bell or whistle, is not such wil- 
ful or wanton negligence on the part of 
the railroad company as to charge it with 
responsibility for the accident. Lake 
Shore, &. R. R. Co. v. Sunderland, 2 
Brad. (Ill.) 807. The mere fact that a 
party, from the nature of his employment, 
ig authorized to cross the tracks of a 
railroad, will not warrant him in cross- 
ing at a place other than is provided by 
the railroad. Morgan r. Penn. R. R. 
Co., 7 Fed. Rep. 78. On a track, where 
cars frequently pass, every one is bound 
to be vigilant in his own protection ac- 
cording to the common experience of 
men of ordinary prudence under like cir- 
cumstances ; but the want of such vigi- 
lance is a matter of defence in an action 
against the railroad company to recover 
damages for injuries sustained hecause of 
its negligence. Kansas Pacific R. R. Co. 
v. Twombly, 3 Col. 125. Where a person 
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and negligence cannot be imputed to it from the fact that o train 


may be behind the usual time. 


crossed a railway track, and was met ina 
hurried manner by a friend on the adja- 
cent parallel track of another road, thence 
turned back to defendant's track, and held 
there in conversation during the passage 
of a long train running at the speed of five 
or six miles an hour on the adjacent road, 
and having separated, the deceased was 
then killed by a switch-engine backing up 
on defendant's track in a direction oppo- 
site that of the pessing train, the survivor 
having got twenty feet away before being 
apprised of the accident, and not having 
seen the awitch-engine nor heard it be- 
cause of the noise of the passing train, — 
it was held that the turning back of de- 
ceased was not an act of negligence which 
the law will recognize as such, but that it 
was properly left to the consideration of 
the jury ; and that it was properly left to 
the jury to determine whether or not the 
deceased was guilty of negligence uuder 
the circumstances in not observing the ap- 
proaching engine. Kansas Pacitic R. R. 
Co. v. Twombly, 8 Col. 125 ; affirmed on 
writ of error, R. R. Co. vr. Twombly, 100 
U. 8. 78. The plaintiff's intestate, who, 
with his horses and wagon, was approach- 
ing a railroad crossing, was prevented from 
seeing a coming train by some freight cars 
which stood upon a switch track near the 
crossing, until it was too late for him to 
avoid a collision with such train, whereby 
he was killed. A moment previously a 
freight train had passed, and was not out 
of hearing. It was held that the intes- 
tate was not guilty of contributory negli- 
gence in not seeing or hearing the com- 
ing train. Ingersoll v. New York Cen- 
tral, &. R. R. Co., 66 N. Y. 612. It is 
deemed culpable negligence to attempt to 
drive a team across the track of a railroad 
in fall view of an approaching engine. 
Chicago, &. R. R. Co. v. Bell, 70 Tl. 
102 ; Gothard v. Alabama, &c. R. R. Co., 
67 Ala. 114. The court cannot say, as 
matter of law; that ordinary care required 
plaintiff to stop his team and listen for 
the train, or that trotting his team to 
within a rod of the track was negligence, 
even though he knew that the train 
usually passed the crossing at about that 


The fact of the train being be- 


time in the day ; but these questions are 
for the jury. Eilert r. Green Bay, &c. 
R. R. Co., 48 Wis. 606. While, where 
the severity of the weather requires a 
traveller upon the highway to protect him- 
self from it, if the means taken materially 
impair his ability to perceive coming dan- 
ger and he is injured at a railroad cross- 
ing, he is not to be freed from a charge of 
contributory negligence, yet, unless it is 
certain that the means used did have that 
effect, it is a question for the jury, not the 
court. Salter v. Utica, &. R. R. Co., 
59 N. Y. 631. Upon the whole it may 
be eaid that a person approaching a rail- 
way at a road-crossing is bound to use such 
precautions asa prudent man would resort 
to under like circumstances; but any at- 
tempt by the court to prescribe the pre- 
cise thing he should do in exercising such 
caution would be an invasion of the prov- 
ince of the jury, by charging on the 
weight of evidence. Texas, &c. R. R. 
Co. v. Chapman, 57 Tex. 75; Houston, 
&e. R.R. Co. v. Waller, 66 Tex. 331; 
Phila., &. R. R. Co. v. Carr, 99 Penn. 
St. 605. Thus, A. was walking upon 
the street of a city which was intersected 
at an angle’ by several parallel lines of 
railway. On nearing the intersection, A, 
saw a train approaching on one of the 
tracks, and stopped until it had passed, 
When the last car had gone by she looked 
both ways and also listened, but neither 
saw nor heard anything to alarm her, and 
accordingly, when the rear of the train 
was about a car's length off, attempted to 
cross. While doing so she tripped and 
fell upon the track next beyond that upon 
which the train had just passed, and after 
lying there prostrate about fifteen seconds 
was run over and injured by a train run- 
ning upon that track in the opposite di- 
rection from the train which had just 

. A.’'s view of the train by which 
she was injured was totally cut off by the 
train which had just passed. The rear 
car of the last train passed the engine 
of the first train about three hundred feet 
from the place of the accident. In an 
action brought by A. against the com- 
pany to recover damages for her injuries, 
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hind time may have a bearing upon the question of contributory 
negligence ;1 but i does not relieve the traveiler of this duty of care. 


the defendant requested the court to 
charge that the plaintiff had been guilty 
of contributory negligence in attempting 
to crosa while the train which had just 
passed prevented her seeing the train by 
which she was injured. The court de- 
clined to so charge, but left the question 
of the plaintiffs contributory negligence 
to the jury. It was held under the cir- 
cumstances that this was not error. Phila- 
delphia, &. R. R. Co, v. Carr, 99 Penn. 
St. 505. A traveller is bound to look out 
and listen for engines and trains ; but he 
ts not bound to make inquiry as to the 
schedules or the time when the trains are 
expected to pass. South & North Ala. 
R. R. Co. v. Thompson, 62 Ala. 494. To 
instruct the jury that the ‘‘ plaintiff's testi- 
mony shows that the deceased was famil- 
iarly acquainted with the crossing and the 
time of the passing of trains, and it was 
his duty to have avoided being run against 
by the train by keeping off the track at 
crossing-time, and if he failed so to avoid 
the train,” etc., is error. Louisville, &., 
R.R. Co. v. Goetz, 79 Ky. 442. So it 
was held to be error to instruct the jury 
that it was the duty of the deceased “to 
make such use of his eyes and ears, and 
all his faculties, as would enable him to 
avoid danger, provided the managers of 
the train were doing their duty.” If he did 
that he was free from blame. Toledo, 
Wabash, &. R. R. Co. v. Shuckman, 50 
Ind, 42. One cannot recover for an injury 
received while crossing a railroad track if 
he failed to look and listen, unless the cir- 
cumstances were such that it would have 
been of no avail to do so ; and this though 
the defendant neglected to take the statu- 
tory precautions and was otherwise negli- 
‘gent in the management of itacars. Drain 
v. St. Lonia, &. R. R. Co., 10 Mo. App. 
581. The mere fact that a person jumpe 
from a vehicle in which he is travelling, 
where there isimminent danger of collision 
with an approaching train at a crossing, 
does not bara recovery against the rail- 
road company, although it appears that he 


made a mistake and would have escaped 
injury had he remained quiet. Dyer v. 
Erie R. R. Co., 71 N. Y. 228. In an ac- 
tion for an injury at a crossing, the evi- 
dence as to how far the view of the track 
towards the south (the direction from 
which the train came which caused the 
accident) was obstructed by buildings and 
fences was conflicting. The plaintif’s 
evidence tended to show that, before croas- 
ing, he looked up the track towards the 
south ; that the track was obscured by 
the smoke of a train which had just passed 
the crossing going south; that he lis- 
tened for the whistle of any train going 
north, and could hear no whist'e or other 
signal of its approach. It was held that 
the question whether the plaintiff used 
due care in crossing the track was for the 
jury. Randal! ». Connecticut River R. R. 
Co., 182 Mass. 269. When the plaintiff 
came near to the sign-board warming trav- 
ellera to look out for the cars, he stopped 
his team and looked east and west tor 
trains ; he could see about fifty rods east ; 
seeing no train, he started on to cross the 
track, looking and listening both ways as 
well as he could without getting out or 
off from his seat, but he neither heard nor 
saw anything. A train from the east 
struck his buggy, and he was injured. 
The plaintiff was nonsuited on the ground 
of contributory negligence. It was held 
error; that the failure of the plaintiff to 
let down his buggy-top when he started 
up was not, as matter of law, negligence. 
Stackus v. New York, &c. R. R. Co., 79 
N. Y. 464; Glendening v. Sharp, 22 Hun 
(N. Y.), 78. In an action against a rail- 
way company to recover for injuries cause 
by an engine colliding at a crossing with 
& wagon in which the plaintiff was driv- 
ing, at about half-past five in the morning, 
in December, it appeared that there were 
six tracks across the highway; that the 
plaintiff was prevented by the buildings 
on either side from seeing the approaching 
engine until he had driven upon the first 
track ; that he then saw the engine on the 


1 State ov. Philadelphia, &e. R. R. Co., 47 Md. 76, 
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Railroad companies have the right to run trains at all times, and per- 
sons having occasion to cross their tracks are entitled to no exemp- 
tion from care and vigilance because trains are irregular, or because 
extra trains are run The requirement of the statute that the bell 
shall be rung or the whistle sounded at the approach of a railroad 
train to the crossing of a public highway, is for the benefit of persons 
on the highway at or approaching the crossing; and a failure to 
comply with the statute furnishes no ground of complaint to a per- 
son injured on the track at a distance from the highway. An 
engineer in charge of a moving train has a right to assume that 
persons past the age of childhood will heed the usual alarm signals. 
If, after giving such signals without effect, he uses such means as in 
his judgment are, in the emergency, most advisable to prevent colli- 
sion with a persun standing on the track, he is not chargeable with 
negligence, and the company cannot be held liable for the conse- 
quences of a collision, although he failed to use other means which 
were at hand, provided he is competent and experienced in his busi- 
ness. The mere fact that a train was moving at a dangerous rate of 
speed will not make the company liable for injuries to a person run 
over by the engine, if he was himself guilty of contributory negli- 
gence.? In the case last cited, A. was killed while standing on the 
railroad track in front of an approaching train. The engineer gave 
the usual signals, and finding that A. did not get off the track, put 


There 


further track ; that the place was one 
across and near which engines and cars of 
all kinds were constantly moving ; that 
the gates, which were arranged to awing 
across the highway when a train was pass- 
ing, and across the railway when the high- 
way was safo for travel, were in the night- 
time swung back, 60 as to leave both the 
highway and the railway open ; that there 
was no flag or lantern nt the crossing as 
hail been customary when an engine was 
about to pass while the gates were not so 
shut ; that the plaintiff's horse was gen- 
tle; that the plaintiff did not on seeing 
the engine stop or whip up his horse, 
which was walking ; and that he thought 
he could have stopped the horse on seeing 
the engine if he had tried. It was held 
that the question whether the »laintiff 
was in the exercise of due care was for the 
jury. Craig v. New York, &. R. R. Co., 
118 Mass. 481. A person driving s horse 
and light wagon over a crossing of a county 


road was killed by a locomotive. 
was no express testimony as to whether he 
stopped and looked and listened before 
going on the railroad. It was held that 
the question of his negligence was for the 
jury, and that although from the uncon- 
tradicted teatimony it might have been in- 
ferred that if the traveller had stopped 
and looked and listened he would have 
seen the approaching train, it was for the 
jury to determine the fact, and that the 
presumption in the absence of other evi- 
dence is that the traveller stops and looks 
and listens before crossing a railroad. 
Penn. R. R. Co. v. Weber, 76 Penn. St. 
157. Hassenyer v. Michigan Central R. R. 
Co., 48 Mich. 205. 

1 Salter v. Utica, &. R. R. Co., 75 
N. Y. 278; reversing 18 Hun (N. Y.), 
187. 
% Bell v. Hannibal, &c. R. R. Co., 72 
Md. 62. 
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NEGLIGENCE. 
on the air-brakes, but did not reverse the engine. It was held that, 
assuming the engineer to have been competent and careful, the de- 
fendant was entitled to an instruction that if the engineer acted upon 
his judgment, and did what he judged was most likely to save A. in 
applying the air-brakes and sounding the danger signal, then his 
omission to reverse the engine was not negligence. 

Where a person is ignorant of the location of a crossing, or where 
the circumstances are such as to mislead him as to the necessity for 
looking or listening for the approach of a train, he cannot as a matter 
of law be said to be guilty of negligence per se for neglecting to do so. 
Thus, where, as is the case in some localities, the company main- 
tains gates at certain crossings, which are closed at the approach of 
a train, he has, if they are open when he is near the crossing, a right 
to rely upon it that it is safe for him to cross, and if the company 
neglects its usual duty, and does not close them, or otherwise notify 
travellers of the approach of a train, it cannot relieve itself from lia- 
bility simply because the traveller neglected to look or listen for 
himself; and especially would this be the case if the statutory sig- 
nals were not given.! 

It is gross negligence for a deaf person or one who is blind to walk 
upon or very near a railway track. Employés have the right to pre- 
sume that a person walking on the railway will hear the whistle? 
Even a deaf man has a right to travel; but, being bereft of the 
sense of hearing, he is bound to the exercise of greater vigilance in 
looking for approaching trains. And if by any neglect in that re- 
spect upon his part, he is injured, he is without remedy. Thus, the 
plaintiff, a deaf man, being about to cross a railroad in a buggy, saw 
the smoke of what he took to be a moving train east of him. He 
crossed, drove eastward a distance of two hundred and fifty feet 


1 Brown v, N. Y. Central R. R. Co., 
82 N. Y. 597 ; Chicago, &. R. R. Co. ». 
Whitton, 13 Wall. (U. 8.) 270; Cohen ». 
Eureka, &. R.R. Co., 14 Nev. 376; 
Bunting v. Central Pacific BR. R. Co., 14 
Nev. 351; Strong v. Sacramento, &c. 
R. R. Co., 61 Cal. 326; Faher v. St. Paul, 
&. R. R. Co., 29 Minn. 465; Abbett v. 
Chicago, &c. R. R. Co., 80 Minn. 482%; 
Kelly v. St. Paul, &. R. R. Co., 29 Minn. 
1; Chaffee ». Boston, &. R. BR. Co., 104 
Mass. 108 ; Jewett v. Kline, 27 N. J. Eq. 
474; Bonnell v. Delaware, &. R. R. Co., 
40 N. J. L. 189; Kilort v, Green Bay, 
&. R. R. Co., 48 Wis. 606; Hinckley », 


Cape Cod R. R. Co., 120 Mass. 257; 
French v. Taunton Branch R. R. Co., 115 
Mass. 190 ; Casey 0. N. Y. (Central R. R. 
Co., 78 N. Y. 518; Kellogg v. N. Y. 
Central R. R. Co., 79 N. Y¥. 72; Chicago, 
&c. R. R. Co. v. Lee, 87 Ill. 401; Mari- 
etta, &c. R. R. Co. v. Picksley, 24 Ohio 
St. 654; Bellefontaine R. R Co. e. Sny- 
der, 24 id. 670; Duffey v. Chicago, &c. 
R. R. Co., 82 Wis. 269. 

2 Coggswell v. Oregon, &c. R. R. Co., 
6 Oreg. 417; Laicher v. New Orleans, &. 
R. R. Co., 28 La An. 320; Louisville, 
&c. R. R. Co. v, Cooper, 6 Am. & Eng. 
R. R. Cas. (Ky.) 5. 
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along a road which was parallel with the railway and within a few 
feet of it, turned and drove back the same way he had come, attempt- 
ing to recross the track at the same place. He never looked to the 
east to ascertain the direction in which the train was moving, and 
assumed that it was moving away from him. The view to the east 
was unobstructed for more than half a mile. When in the act of 
recrossing the track, he was looking back over his shoulder to the 
southward, In this position he was struck and injured by the train 
coming from the east. It was held that the accident was the result 
of his own negligence, and the company was, therefore, not liable ; 
his deafness should have added to his vigilance; although plain- 
tiff was in full view of those operating the train for a long distance, 
yet they were not chargeable with negligence, owing to the fact that 
the road forked just at the crossing, and they could not anticipate 
that plaintiff intended to take that branch which crossed the track ; 
also, that under the circumstances it was immaterial whether the 
proper signals for the crossing were given or not.? 

The fact that the view of the track may have been obscured by 
other cars left standing on the side track does not lessen the caution 
required of a person attempting to cross, but imposes upon him the 
duty of exercising a higher degree of diligence? A person crossing 
the track at a private crossing, at a place where the view is ob- 
structed by standing cars, has the right to presume that the com- 
pany at such crossing will use more care than ordinarily.® And 
evidence that, by reason of excavations, the formation of the land 
in the vicinity, and the presence of timber near the crossing, it was 
somewhat difficult for persons near it on the highway to see an 
approaching train, would support a finding that a failure to sig- 
nal the approach of the train was negligence, although such signals 
were not then required by statute. So, where a railroad company 
permits brush and other obstructions on its right of way so as to 
prevent the view of approaching trains by travellers on the highway 
crossing its track, and neglects to give any signal of danger by a 
train approaching a crossing, either by ringing a bell or sounding a 


1 Purl v. St. Louis, Kansas City, & 3 Thomes v. Delaware, &. R. R. Co., 
Northern R. R. Co., 72 Mo. 168, 19 Blatehf. (U. 8. C. C.) 588. 

2 Garland ». Chicago, &. R. R. Co., * Kilert v. Green Bay, &c. R. R. Co., 
8 Brad. (Ill.), 571 ; Haas v. Grand Rapids, 48 Wis. 606; Roberts v. Chicago, &, 
&c. R. R. Co., 47 Mich. 401; Cordell » RB. R. Co., 85 id. 679. 
New York Central, &. R. R. Co., 70 
N. Y. 119. 
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whistle, whereby a party, in attempting to cross the track on the 
public road, is killed, the company will be guilty of negligence.’ It 
cannot be said, judicially, that a person about to drive across a rail- 
road at a point where the line of the track could not be seen before 
‘reaching the crossing, should go on foot to look for approaching 
trains before driving upon the crossing with @ team.? 

A railway company is not, as a matter of law, required to station 
a flagman at a road-crossing in the country, because of the approach 
to it being partially concealed by embankments or otherwise.* But 
under such circumstances the company is bound to exercise proper 
caution. Thus, the plaintiff vas injured by a backing engine while 
crossing defendant's track. In an action to recover for the injury, it 
appeared that there were some empty cars standing on another track 
between the track upon which was the engine, and plaintiff as he ap- 
proached the track. The defendant's counsel asked the court to 
charge that there was no negligence on the part of the defendant in 
using that particular engine ; also, that leaving the empty cars stand- 
ing on the track was not negligence. The court refused so to charge. 
It was held not erroneous.* And it is for the jury to say whether it 
was negligent or not. Thus, a railway crossed on a level a public 
carriage and foot way at a spot which, — from the fact of there being 
a considerable curve in the line, and a bridge near, so that trains 
coming in one direction were not seen until very close, — was pecu- 
liarly dangerous. There were gates across the carriage-way which 
were kept locked; but the foot-way was protected only by a swing- 
gate on either side, no person being there to caution people passing. 
The plaintiff, while using the foot-way, was knocked down by a 
passing train and injured. It was held that it was properly left 
to the jury to say whether or not the company had been guilty of 
negligence 

While unusual speed of railway trains does not of itself constitute 
negligence, yet it may be considered with other circumstances in de- 
termining the degree of care exercised. The law does not require 


' Dimick v, Chicago, &c. R. R. Co., § Bilbee », London, Brighton & South 
80 Ill. 388. Coast Ry. Co., 18 C. B. (N. 8.) 584. 

4 Pittsburgh, &. R. R. Co. v. Wright, ® Artz v. Chicago, &. R. R.Co., 44 
80 Ind. 286. Iowa, 284; Terre Haute, &. R. R. Co. v. 

% Haas v. Grand Rapids, &c. R. R. Clark, 78 Ind. 168. It is sometimes 
Co., 47 Mich. 401. said that the running of trains at any 

‘ Kissenger v. New York, &. R. R. conceivable rate of speed is negligence per 
Co., 56 N. Y. 538. se. Cohen v. Eureka R. R. Co., 14 Nev. 
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the speed of trains to be slackened on approaching the crossing of a 
public highway in the country when a team is seen approaching it. 
But it is held in some of the cases that the running of a train at a 
street-crossing, where many are constantly ‘passing, at a greater speed 
than is allowed by law, is not only carelessness, but the act is also 
wilful At such places, the engine-driver, as well as persons crossing 
the ratlroad, must exercise more care than at other places, of less peril. 
But while a traveller may reasonably assume that an approaching 
train is running at a lawful speed,® yet, because of the statutory duty 
cast upon the company, he is not relieved from using his own senses 
and exercising due care in crossing. The company is liable for in- 
iuries resulting from the running of its trains at an unlawful speed, 
but only to those who were in the exercise of due care themselves.5 
A miner was run over and killed by a passing engine while he 
was using a level crossing, on a dark morning in November. His 
view of the line in the direction from which the engine came was 


obscured by a fence, a signal-man’s box, and a shunted train. 


$76 ; Bemis v. Conn. & Pass. R. R. Co., 
42 Vt. 875; Grand Rapids, &c. R. R. Co. 
e. Huntley, 38 Mich. 537; Grows ». 
Maine Central R. R. Co., 67 Me. 100; 
Maher v. Atlantic, &. R. R. Co., 64 Mo. 
267 ; Chicago, &c. R. R. Co. v. Lee, 68 
lll. 576; Telper v. Northern R. R. Co., 
80 N. J. L. 188; McKonkey v. Chicago, 
&e. R. R. Co., 40 Lowa, 205; Zeigler »v. 
Northeastern R. R. Co., 5 S. C. 221. But 
whether this is so or not, it is always 
proper evidence to be considered by the 
jury in determining whether the company 
was in the exercise of due care or not. 
Pryor ». St. Louis, &. R. R. Co., 69 Mo. 
215; Buxton »v. Philadelphia, &, R. R. 
Co., 4 Harr. (Del.) 252 ; Indianapolis, &. 
R. R. Co. v. Stables, 62 Ill. 318. And the 
jury are to consider whether or not the 
rate of speed was unreasonable. Conti- 
nental Improvement Co. r. Stead, 95 U. 8. 
161; South, &. R. R. Co. ». Thompson, 
62 Ala. 494; Massoth », Del. & Hud. C. 
Co., 64 N. Y. 524; Rockford, &. R. R. 
Co. v. Hillmer, 72 lll. 286; Toledo, &. 
R. R. Co. v. Foster, 43 It], 415; Wabash, 
&. R. R. Co. ». Henks, 41 Ill. 406; 
Penn. R. R. Co. ». Lewis, 79 Penn. St. 
383; Salter v. Utica, &c. R. R. Co., 88 
N.Y. 42. 


The 


1 Chicago & Alton R. R. Co, v. Robin- 
son, 9 Brad. (Ill.) 89. The court in- 
structed the jury that it is the duty of the 
employés of a railroad company ‘‘to ap- 
proach a crossing at such rate of speed as 
would enable them to check the train if 
necessary.” It was held erroneous, Co- 
hen v, Eureka & Palisade R. R. Co., 14 
Nev. 376, 

2 Wabash R. R. Co. v. Henks, 91 Il. 
406. 

* Langhoffr. Milwaukee, &. R. R. Co., 
19 Wis. 489; Schmidt v, Chicago, &6. 
R. R. Co., 88 Ill, 405 ; Correll v. Burling- 
ton, &. R. R. Co., 88 Iowa, 120, 

4 Ill. Central R. R. Co. v, Hethering- 
ton, 88 IM}. 510. 

® Toledo, &c. R. R. Co, v. O'Connor, 
77 Ill. 891; Baltimore, &c. R. R. Co. o, 
McDonnell, 43 Md. 534; Haas v. Chi- 
cago, &c. R.R.Co., 41 Wis. 44; Chicago, 
&c. R. R. Co. v. Becker, 84 Ill. 488; Liddy 
v. St. Louis R. R. Co., 40 Mo. 506; 
Madison, &c, R. R. Co. v. Taffe, 87 Ind, 
$61; Pittaburgh, &c. R. R.Co. v. Kuntson, 
62 Ill. 103; Lake Shore, &. R. B. Co. v. 
Berlink, 2 Brad. (Ill.) 427 ; Jetter v. N. Y. 
Central, &. R. R. Co., 2 Keyes (N. Y), 
154; Wasmer v. Delaware, &c. R. R. Co., 
10 N. ¥. Weekly Dig. 106. 
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engine of the shunted train was blowing off steam, which served to 
drown the noise of the approaching engine. The engine-driver, if he 
had whistled at all, had not given an “alarm” whistle. It was held 
that the railway company’s servants were in fault, and that there 
was no contributory negligence on the part of the miner, and that 
the company was liable in damages.'! The omission to erect a sign- 
board at a crossing will not render a railway company liable for a 
personal injury at the crossing, where the party injured was guilty 
of contributory negligence? The inteution of the statute was not to 
create an absolute liability on the part of the railroad company, but 
to make the failure to provide sign-boards at highway-crossings con- 
clusive evidence of negligence on the part of the company.’ But 
in a suit against a railway company for injuries sustained by being 
run into at a hiyhway-crossing, evidence that there was no sign- 
board at the crossing at the time of the accident is admissible on 
the issue of due care on the part of the plaintiff Evidence that 
the company had no sign over the crossing to warn persons approach- 
ing of its presence is proper, although there is no statute or ordinance 
requiring the company to have such a sign. It is for the jury to say 
whether the omission to have such a sign is negligence; and it is 
for them to say whether it contributed to the injury, even where it 
appears that the person injured was familiar with the crossing.® 

Src. 324. Frightening Teams. — For an injury resulting from the 
frightening of a horse in the proper operation of a railway, no dam- 
ages are recoverable; but where an engine is managed in such a reck- 
less and negligent manner as to frighten horses, and cause them to 
run away, the company is liable for the consequences, — as, where 
the engineer suddenly discharges a jet of steam near a passing 
team,’ or allows the steam to escape at a highway-crossing or near a 
highway, making a great noise, when teams are approaching,® espe- 


1 Ritchie v. Caledonian Ry. Co., 7 Se. 
Sess. Cas, (4th Series) 148. 

# Field v. Chicago, &c. R. R. Co, 4 
McCrary (U. S C. C.), 573; Lang ». 
Holiday Creek R. R. Co., 49 Towa, 469; 
Payne », Chicago, &c. R. R. Co., 39 id. 
623; Payne v. Chicago, &c. R. R. Co., 44 
id. 236; Field », Chicago, &c. R. R. Co., 
14 Fed. Rep. 332. 

8 Field v. Chicago, &. R. R. Co., 14 
Fed. Rep. 882. 

4 Elkins v. Boston, &. RB. BR. Co., 115 
Mass. 190, 


5 Shaber v. St. Paul, Minneapolis, &c. 
R. R. Co., 28 Minn. 103; 2 Am. & Eng. 
R. R. Cas, 185; Baltimore & Ohio R. R. 
Co. v. Whitacre, 85 Ohio 8t. 627. 

6 Billman v. Indianapolis, &c. R. RB. Co., 
76 Ind. 166; Whitney ». Maine Central 
R. R. Co., 69 Me. 208. 

7 Stamm v. Southern R. R. Co., 1 Abb. 
New Cases (N. Y.), 488, 

§ Lonisville, &. R. R. Co. 0. Schmidt, 
81 Ind. 264 ; Statt « Grand Tronk Ry. 
Co., 24 U. C. C. P, $47; Gibson o. St 
Louis, &, R. R. Co., 8 Mo App. 488. 
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cially when it is unnecessary.! So the blowing of a whistle near 
a crossing, or while running along a highway, unnecessarily frighten- 
ing teams and causing them to run away, is actionable negligence ;? 
and especially is this so, when, as is often the case, the engineer, 
seeing a team passing, suddenly lets off steam or blows the whistle 
with the purpose of frightening it. 

Because of the absolute necessity for more stringent rules in the 
protection of life and property against the perils of the steam-engine 
with its capacity for mischief, the common-law rule, that the master 
is not liable for the tortious acts of his servant committed without 
the scope of his employment, does not apply to railway companies. 
If the alarm-whistle of a locomotive is needlessly sounded in the 
rear of a team while travelling in a narrow lane near the railroad 
track, and is continued while the horses are running away with the 
plaintiff aud his conveyance, the engineer having full knowledge 
that they are running away, aud until the train comes abreast of the 
team, whereby the conveyance is overturned and the plaintiff in- 
jured, such sounding of the whistle is wanton, wilful, and reckless, if 
not malicious.® From what has been said, it will be seen that in all 
this class of cases the real question is whether the act causing the 
injury was necessary, or was negligently or wilfully done. 

Sec. 325. Idability for Injuries while running Trains on Road of 
another Company.— A railway company are responsible for an injury 
sustained by a passenger in their cars, which are being run by them 
over another road, by reason of a misplaced switch, or other negligent 
act of the servants of the owners of the road over which the cars are 
being run.® “It was the duty of the company,” said Suaw, C. J., 


1 Culp. Atchison, &. R. RB. Co. 17 
Kan. 475. 

4 Phila, &c. R.R. Co. v. Killips, 88 
Penn. St. 405. 

® Chicago, &c. R. R. Co. v, Dickson, 68 
IiL 151; Billman v. Indianapolis, &. 
R. RB. Co., 76 Ind. 168 ; Phila, &. R. R- 
Co. v. Killips, ante. 

* Nashville & Chattanooga R. R. Co. 
v, Starnes, 9 Heisk. (Tenn.) 52. 

& Chicago, &. R. R. Co. v. Dickson, 
88 Ill. 481; Georgia R. R. Co. o. New- 
som, 60 Ga, 492. 

6 McElroy v. Nashua, &c. R. R. Co., 
4 Cush. (Mass.) 400. A railroad com- 
pany is responsible for defects in the cars of 
another company, which it receives from 


such company and runs over its road as a 
part of its train, precisely the same as it 
is for defects in its own cars. Richardson 
v. Great Eastern Ry. Co., L. R. 10 C. P. 
486. Where a railway company uses for 
the ranning of its trains a track belong: 
ing to another person, it is liable for in- 
juries to its employés resulting from the 
unfitness of the track for such use. If the 
defendant's use of the track alleged to 
have been insufficient was only occasional, 
and for special purposes, and under special 
instructions to those in charge of trains as 
to the manner of running thereon, it is 
liable only in case it was negligence to use 
the track in that manner and for those 
purposes. The injury having been re- 
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“to see that the switch was rightly constructed, attended, and map- 
aged before they were justified in carrying passengers over it.”1 So 


ceived in Illinois, the court erred in tak- 
ing from the jury the question whether 
the injury was caused by negligence of the 
defendant company or by that of plaintiff's 
co-employé, the conductor of the train, 
there being evidence for the jury on that 
question. Under the luws of Illinois, de- 
fendant was compelled to operate the 
track. Stetler v. Chicago & Northwestern 
R. R. Co., 46 Wis. 497. If, however, the 
injury was caused by neglect of the defend- 
ant, a recovery will not be defeated by 
the merely contributory negligence of a 
co-employé, but only by that of plaintiff 
himself or of some person for whose acts 
he is responsible. Stetler v. Chicago, &c. 
R. R. Co., 49 Wia. 609. It was after- 
wards held in the same case that it is 
not the duty of a railway company to 
run its cars upon spur tracks owned by 
other persons, for the purpose of receiving 
or delivering any other merchandise than 
wheat ; and if such duty were imposed, it 
would still not be the duty of the com- 
pany to run upon any such track that 
was not reasonably safe. Where the 
owners of a private railway track occa- 
sionally employed by a railway company 
for a special use have negligently suffered 
it to remain in a dangerous condition 
for such use, though trains are run upon 
it slowly and carefully, the company vol- 
untarily running its trains thereon is liable 
for an injury to one of its own employés 
caused proximately by such negligence. 
Railroad companies are liable for an injury 
to passengers, received while travelling 
upon the track of another company, even 
when such injury is occasioned by the neg- 
ligence of the company owning the track, 
or its employés. Great Western Ry. Co. 
v. Blake, 7 H. & N. 987; Buxton ». 
North-Eastern Ry. Co., L. R. 8 Q. B. 
349 ; Thomas v. Rhymney Ry. Co., L. R. 
5 Q. B. 226; John v. Bacon, L. R. 6 C. 
P. 487; Champion v. Bostwick, 11 Wend. 
571; 3. c. 18 Wend. (N. Y.) 175; Murch 
v. Concord R. R. Co., 29 N. H. 9; Bey- 
mour ». Chicago, &c. R. R. Co., 3 Bisa. 


(U. 8. C. C.) 3; MeLean v. Burbank, 
11 Minn. 277. In March ». Concord 
R. R. Co., 29 N. H. 9, the court said : 
“ By using the railroad of another corpo- 
ration as a part of their track, whether 
by contract or mere permission, they 
would ordinarily, for many purposes, 
make it theirown and would assume to- 
wards those whom they had agreed to 
Teceive as passengers all the duties re- 
sulting from that relation as to the road; 
and if accident resulted to such passengers 
from any failure of duty of the owners of 
the road, for which they would be respon- 
sible if the road was their own, their rem- 
edy would be over against the owners.” 
Where, therefore, passengers are trans- 
ported by a carrier in his own conveyances 
over a railroad owned by the State, the 
motive power being furnished and oper 
ated by the State, the carrier is neverthe- 
less liable for any accident which occurs, 
although it is due solely to the negli- 
gence of the State's agents. Peters v. 
Rylandsa, 20 Penn. St. 497. The same 
doctrine applies where a complete train is 
run over the track of another company by 
virtue of an agreement, and an accident is 
occasioned by the negligence of the em- 
ployés of the company owning the track. 
Keep v. Indianapolis & St. Lonis RR. 
Co., 10 Fed. Rep. 454. And the same 
rule prevails where one railroad company 
uses the station of another, and a passen- 
ger of the first company slips and falls 
upon pieces of ice which have been negli- 
gently left in the station by the company 
owning the same; the passenger is enti- 
tled to recover damages from the first 
company. Seymour v. Chicago, &c. R R. 
Co., 8 Biss. (U. 8. C. C.) 48. So where an 
injury to @ passenger is occasioned by a 
defect in a bridge maintained by another 
upon the company’s grounds. Chance ». 
St. Louis, &c. R. R. Co., 10 Mo. App. 
851. In Sprague v. Smith, 29 Vt. 421, 
an accident occurred to the car of the 
defendant company while standing upon 
another company’s road, solely in conse- 


1 Mazch v. Concord BR. R. Co., 29 N. H. 1. 
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it has been held that a railway company running its cars over a 
railway owned by the State is liable for an injury to a passenger, 


quence of the negligence of the agents 
and servants of such other company. 
Under the circumstances, the court held 
the defendant not liable. ‘The carrier,” 
said REDFIELD, J., ‘‘ cannot be regarded 
as liable, we think, for all the acts of all 
the operatives of the companies over whose 
roads he carries the plaintiff, unless some 
connection between the roads, of a charac- 
ter similar to that of general partnership, 
or the consolidation of their interests in 
the carrying business is shown, which was 
not done in the present cage." A railroad 
company which grants the use of its road 
to another company, is responsible for 
accidents caused to passengers which it 
itself carries, by the negligence of the 
trains of the other company thus running 
by its permission. Railroad Co. v. Bar- 
ron, 5 Wall. (U. 8.) 90; Chicago, &c. 
R. R. Co. v. McCarthy, 20 IIL 885; 
Ohio, &. R. R. Co. v. Dunbar, 20 Ill. 
623 ; Chicago & R. I. R. R. Co. v, Whip- 
ple, 22 Ill. 105; Nelson ». Vermont, &e. 
R. R Co., 26 Vt. 717; McElroy v. Nashua, 
&c. R. R. Co., 4 Cush. (Mass.) 400 ; Cly- 
mer v. Central R. R. Co., 6 Blatch. (U. 8. 
C. C.) 817; Schopman %. Boston, &. 
R. R. Co., 9 Cush. (Mass.) 24 ; Nashville, 
&e. R. R. Co. v. Carroll, 6 Heisk. (Tenn.) 
347 ; Sawyer v. Rutland, &. R. R. Co., 
27 Vt. 870. Soit is liable to the owner 
of atock killed by the train of another 
company, which it has permitted to use its 
road, Toledo, &c. R. R. Co. v. Rumbpld, 
40 Il]. 148. Or to persons not passengers, 
inflicted by the train of another company 
under the charge of its servants. Fletcher 
v. Boston, &. R. R. Co., 1 Allen (Mass.), 
9. It seems that a company is liable to 
the passengers of another company run- 
ning its train upon the first-named com- 
pany’s track, for an injury occasioned by 
its own negligence or that of its employés. 
Keep v. Indianapolis & St. Louis R. R. 
Co., 10 Fed. Rep. 454. Whether the 
principles above laid down will apply 
where one company is authorized by stat- 
ute to run ita cars over the track of an- 
other, seems doubtful. It has been held 
in England that they will apply. Thomas 
v. Rhymney Ry. Co., L. R., 5 Q. B 226; 


sc. L. R. 6 Q. B. 266. But see Wright 
v. Midland Ry. Co., L, R. 8 Exch. 187. 
Where the servant of one railroad com- 
pany, runuing its trains over the track of 
another is injured by reason of the negli- 
gence of the servants of such other com- 
pany, he is not debarred from bringing hia 
action against the company employing 
him. The servant occasioning the injury 
is not to be regarded as a fellow-servant. 
Catawissa R. R. Co. v. Armstrong, 49 
Penn. St. 186. In Stetler v. Chicago, 
&, R. R. Co, 46 Wis. 497, it was 
held that a railroad company, running its 
trains on the track of another company, is 
liable to its employés for an injury occa- 
sioned by a defect in the track. In Clark 
v, Chicago, B., &Q. R. R. Co., 92 Ill. 48, 
it was held that where an engine-driver of 
one company, running upon the road of 
another, was injured in a collision occa- 
sioned by the negligence of the servants 
of such other company, he was not entitled 
to recover damages from the company em- 
ploying him, the collision having been one 
of the risks of his employment which he 
undertook to run. Where actions are 
brought by the servant of the company 
using the track against the owners thereof, 
the same principles apply. In Vose v. 
Lancashire, &c. Ry. Co., 2 H. & N. 728, 
where a station was jointly occupied by 
two railroad companies, a servant of one 
injured by the negligence of the servants 
of the other, was held entitled to recover 
damages from the company the employés 
of which were in fault. The employés 
were held not to be fellow-servants. To 
the same effect is Warburton Ry. Co., L. 
R. 2 Exch. 80, where the porter of a rail- 
road company, using the station of an- 
other company, was allowed to recover 
damages for an injury occasioned by the 
negligence of the servants of the latter. 
In Swainson v, North-Eastern Ry. Co., L. 
R. 8 Exch. Div. 341, it appeared that the 
stations of two railroad companies closely 
abutted. The plaintiff was a signal-man, 
employed by but one of the companies, 
and in its uniform. He discharged his 
duties, however, in connection with the 
trains of both roads, and was injured by 
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although the State furnishes the motive power, and the injury was 


the negligence of the employés of the 
other company. He brought an action 
against said company, and it was strenu- 
ously argued that the negligence in ynes- 
tiun was that of a fellow-servant. The 
court, however, decided the contrary, and 
the plaintiff recovered. Smith v. New 
York & Harlem R. R. Co., 6 Duer(N. Y-), 
225 , Snow v. Housatonic R. R. Co., 8 Al- 
len (Mass. , 441; Crnty v. Erie R. R. Co., 
3 Thompson & C.(N. Y.) 244. Where 
there 1s a partnership agreement between 
two roads, ur any arrangement in the natare 
of that, the servants of either road will be- 
come co-employes, and canuot of course 
recover for the negligent acts of each 
other. Swainson v. North-Eastern Ry. 
Co., L. R. 3 Exch. Div. 341. But an 
agreement between two roads to connect 
at their respective termini, and to sell 
through tickets and charge through rates, 
is not such an arrangement, at least where 
the fare and freight remain distinct on 
each line. In such case the servants of 
the respective companies are not to be con- 
sidered ns co-employés. Carroll 7. Minne- 
gota Valley R KR. Co., 13 Minn. 30. Tho 
defendant was a railway company, char- 
tered by the State of Virginia,‘and used 
the track of a Washington R. R. Co. by 
agreement. The plaintifl, while flagging 
the defendant's train over the road of the 
Washington company, was for the time 
considered the servant of the defendant, 
and therefore not entitle to recover for 
ony injury occasioned by the negligence of 
another servant, without showing that the 
defendant was guilty of negligence in se- 
lecting the servant by whose fault the 
accident happened. Mills v, Orange, Alex- 
andma, & Manassas R. R. Co., 2 MacdA. 
(D, C.) 314, Anemployé of a railway 
company lawfully using its tracka, over 
which another company has a right of 
way, hasa right to act upon the presump- 
tion that the latter company will conform 
to the rules, as to giving signals, etc., 
prescribed by the company by permission 
from which it uses such tracks. Roll v. 
Northern Central R. R. Co., 15 Hun 
(N Y.), 496. A railway company is lia- 
ble in damages for injuries caused hy the 
fault of a signal-man in its employment 


to the guard of « train belonging to an- 
other company, while passing over a por- 
tion of the line of the former company. 
Calder v. Caledonian Ry. Co., 9 Sc. Sess. 
Cas. (3d series) 833. If a train of cars of 
one railroal company, ranning on the road 
of another company, be under the exclu- 
sive control of the servants of the latter, 
the latter is liable for all damages occur- 
ring through negligence. But if the ser- 
vants of both companies jointly control 
the train, both companies are liable. 
Nashville, & R. BR. Co., v. Carroll, 
6 Heisk. (Tenn.) 347. When one rail- 
way company has a right, by contract, 
to run its trains over the track of another 
company, the latter company is liable for 
injuries caused solely .by the negligence 
of its own switchman, in not properly at- 
tending to his duty, to an engineer of 
the former company while operating his 
engine on said track; and also to the 
other company for damage to its property. 
Merrill ». Central Vt. R. R. Co., 54 Vt. 
200. Where a main trunk railway com- 
pany furnishes the motive power, engi- 
neers, and conductors to transport the 
cars ot another intersecting railway com- 
pany on its road, it is responsible for an 
injury done to a brakeman employed by 
and on the cars of the intersecting com- 
pany, through the negligence of its en- 
gineer. Such brakeman is not a servant 
or employé of the first-named company so 
as to protect it from responsibility. The 
proper test of service is to consider who 
employs, pays, and has the right to dis- 
charge such brakeman. Smith rv. Nor- 
thern Central R. R. Co.,1 Pearson (Pa.), 
248. Two companies were occupying the 
same line. The deceased, a fireman, was 
injured by the neglect of the station- 
master of the other company. The en- 
gine-driver on the same tmin with the 
deceased, and also another co-employé of 
the deceased, were guilty of contributory 
negligence. It was held that the repre- 
sentatives of the deceased had a valid 
cause of action against the company 
whose station-master caused the accident, 
and that the action was not barred by the 
contributory negligence of his own co-em- 
ployés. Hobbs v. Glasgow & South-West- 
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in fact caused by the negligence of the servants of the State But 
where a railway company runs its cars over another road, it having 


ern Ry. Co., 8 Sc. Sess. Cas. (4th Series) 
215. Where two or more persons or 
corporations are operating a railway, their 
liability to an employé for an injury re- 
salting from defective machinery furnished 
by them for use in the course of his 
employment is several as well as joint. 
An action is maintainable against one of 
them. Kain v. Smith, 80 N. Y. 458. 

1 Ryland ». Peters, 20 Penn. St. 497, 
One carrier is not liable for an injury to 
& passenger upon one of its cars, of which 
another carrier is the exclusive bailee. 
Smith v. St. Louis, &c. R. R. Co., 9 Mo. 
App., 598. <A train of the defendant, 
whilst stationary on its railway, was run 
into by another train. The train in fault 
was the moving, and not the stationary 
train. Several railway companies had 
*‘running powers” over the part of the 
defendant's Jine on which the collision oc- 
curred, and no evidence was given as to 
whether the moving train belonged to or 
was under the contro] of the defendant. 
It was held that in the absence of evidence 
to the contrary, it must be presumed that 
the train which caused the accident be- 
longed to or was under the control of the 
defendant. Ayles v. South-Eastern Ry, 
Co, L. R. 3 Exchq. 146. Where a rail- 
way company leases to another company 
the right to pass over a portion of its line, 
the lessor company controlling the trains 
and motive power on such leased line, 
the leasor is liable for an injury to 6 
passenger of the lessee who is injured 
by the negligence of the employés of 
the lessor. Wabash, &c. R KR. Co. v. 
Peyton, 106 11]. 534. The N. Co. had 
statutory authority to run over a portion 
of the defendant's line, paying a cer- 
tain toll to defendant. The signals at 
the point of junction between the two 
lines were under the control of the de- 
fendant. Owing to the servants of the 
N. Co, negligently disobeying these sig- 
nals, a train of the N. Co. ran into a 
train of the defendant in which the plain- 
tiff was, causing him damage. There 
was no negligence on the part of any of 
the defendant's servants. In an action 
for injuries sustained, brought by the 


plaintiff against the defendant, it was 
held that he was not entitled to recover. 
Wright py. Midland Ry. Co, L. R. 8 
Exchq. 137. Where a railway company, 
operating its own road in its own name, 
contracts with another company to make 
up its train in the depot of the latter, 
the former company is liable for an in- 
jury to a passenger occurring on its train 
while being made up by the servants of 
the latter, and it makes no difference that 
the servants were employed and paid by 
the latter company. Hannibal, &. R. R. 
Co, v. Martin, 11 Bradwell (Ill.), 386. 
The plaintiff was a passenger by the de- 
fendant’s railway, to be carried from Y. 
to T. To reach T. it was necessary to 
travel over a line belonging to another 
company, While passing over the lat- 
ter line the train in which the plain- 
tiff was came into collision with a bul- 
lock, which had strayed on to the line 
from an adjoining field by breaking 
through the fence. The fence was in fact 
defective, but had been lately repaired, and 
was in apparently good condition. The 
plaintiff, being injured by the collision, 
sought to recover damages from the de- 
fendant. It was held that the contract 
having been made with the defendant, 
it was the proper party to be sued. Bux- 
ton v. North-Easten Ry. Co., L. R. 8 
Q. B. 549; Thomas v, Rhymney Ry. Co., 
L. R. 5 Q. B. 226. Where two or more 
companies establish a connecting line and 
contract to carry a passenger to the fer- 
minus of said line, the terminal carrier 
is liable to him as a common carrier, 
although his injury may have arisen from 
the neglect of another with whom it has 
contracted for motive power. <A corpo- 
ration furnishing motive power to a rail- 
way company, but not acting or chartered 
to act as a common carrier, is not bound 
to use more than the ordinary skill and dili- 
gence which its employment needs, and 
is ouly liable for direct negligence and 
unskilfulness. A common carrier is lia- 
ble to a passenger whom it has contracted 
to convey to a particular point, if he isin- 
jured while being so conveyed, through the 
negligence or unskilfulness of employés of 
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no control over the same, the company owning the road furnishing 
the motive power and servants, the company owning the cars will 
not be liable for an injury directly caused, without its fault, by the 
misconduct or negligence of the operators of the other road, — as, in 
the case of a collision produced by the carelessness of the company 
owning the road.! So, where a company run their cars over part of 
another’s road, under such an arrangement, they will not be liable 
to the owner of cattle destroyed by one of their locomotives, but 
without any negligence on the part of their servants, in consequence 
of an omission on the part of the other company to erect cattle- 
guards, as required by statute ;? though it will be different where 
they are in fact the lessees of the road, for, in that case, the control 
and management of the road are vested in them, and they are, 
within the meaning of such a statute, the agents of the company 
owning the road.® 

How far the company owning the road is liable, under such cir- 
cumstances, to the party injured, is not clearly settled ;* but the 
better opinion seems to be that only the company which is in the 
exclusive control of the cars is liable.6 The want of privity of 


a corporation with which such carrier has 
contracted for motive power. In such 
cases the corporation furnishing the mo- 
tive power is also liable to the passenger if 
the injury is sustained through the direct 
negligence or unskilfulness of its em- 
ployés. Keep v. Indianapolis, &. RR. 
Co., 8 McCrary (U.S. ©. C.), 302. 

1 Sprague v. Smith, 29 Vt. 421. 

2 Parker v. Rensselaer, &. R. R. Co., 
16 Barb. (N. Y.) 815. 

8 Clement v. Canfield, 28 Vt. 302. See 
Sprague v. Smith, 29 id. 425. 

4 McElroy v, Nashua & Lowell R. R. 
Co., ante. 

6 Smith v. St. Louis, &. R. R. Co., 9 
Mo, App. 598. In an English case, — 
Great Western Ry. Co. v Blake, 7 H. & 
N. 987, —the plaintiff purchased a ticket 
at the Paddington station of the Great 
Weatern Railway Company, and paid one 
fare for his conveyance from thence to 
Milford, in Pembrokeshire. The line of 
the Great Western Railway Company ter- 
ininates a short distance beyond Gloucester, 
and the line from thence to Milford be- 
longs to the South Wales Railway Com- 
pany. By arrangement between the two 


companies the lines are worked, and the 
fares paid by the passengers apportioned 
between them. The plaintiff was conveyed 
in the same carriage which he entered at 
Paddington towards Milford, and after the 
train had passed on to the line of the South 
Wales Railway Company it came into col- 
lision with a locomotive engine left on that 
line by the servants of the South Wales 
Railway Company. There was no negli- 
gence on the part of the driver of the train. 
It was held, in the Exchequer Chamber, 
that the Great Western Railway Company 
were responsible to the plaintiff, since, 
under the circumstances, there was an im- 
plied contract on their part that they 
would use reasonable care to maintain the 
whole line from Paddington to Milford in 
a condition fit for traffic. But in this 
country the rule generally adopted is that 
the sale of a ticket over several different 
lines does not make the company selling 
the ticket liable for the negligence of other 
companies over whose line the passenger 
is to be carried. Tho company selling the 
ticket is treated as the agent merely, of 
the connecting lines. Nashville, &c. R. R. 
Co. v. Sprayberry, 8 Boxt. (Tenn.) 341 
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contract has been pointed out as an objection, and in a case before 
cited,! it was said that a railroad company, by giving permission to 
another company to use a part of their track, do not bind them- 
selves to make their track safe, nor to put it in repair, nor to make 
any change in its existing state, — in particular, by furnishing proper 
landing-places for the convenience of the other company. In that 
case, the company owning the road had left open spaces in the 
track near its freight-depot at one of its termini, where the track 
passed over a common road, which were intended to act as a cattle- 
guard, A passenger in a freight train belonging to the other com- 
pany, attempting to get in the train at night, went too far and fell 
through one of these spaces. It was held that the company which 
owned the road was not liable. There were other elements of deci- 
sion in the case, however, and it may perhaps be doubted whether 
some of the doctrines advanced in the opinion were necessary to its 
determination. It is true that in such a case there is no technical 
privity of contract between the passenger and the company owning 
the road ; but to support an action on the case for negligence, there 
need not be any such privity. It cannot be doubted that, where 
one person, being on the land of another with his license and con- 
sent, express or implied, suffers an injury through the negligence of 
the latter or his servants, —as, for instance, by falling intoa pit care- 
lessly left open, — the owner of the land is liable in case, though there 
is no question of any contract.? 


The first company may, by contract, bind road there was a switch and side track, 


itself for the entire route, but the sale 
of the ticket is not sufficient to establish 
such a contract. Harlan v. Eastern R. R. 
Co., 114 Mass. 44; Knight ». Portland, 
&c. R. R. Co., 56 Me. 284. 

1 March v. Concord R. R. Co., 29 N. 
Heal; 

2 Corby v. Hill, 4 C. B. Nn. 8. 556; 
Frees v. Cameron, 4 Rich. (S. C.) 228; 
Phila., &. R. R. Co. v. Derby, 14 How. 
(U. 8.) 468; Godley v. Haggerty, 20 
Penn. St. 387. The decision on this 
subject in Sawyer v. Rutland, &. R. R. 
Co., 27 Vt. 370, seems to be of a inore 
satisfactory character. There, two rail- 
road companies had agreed for their mu- 
tual convenience that the cars and en- 
gines of the one, the R. & W. Co., might 
run over a portion of the road of the other, 
the R. & B. Co. Upon this part of the 


under the exclusive management and con- 
tro] of the latter. In consequence of thia 
switch being misplaced, through the gross 
negligence of the servants of the R. & B. 
Co., a locomotive of the R. & W. Co., of 
which the plaintiff, who was an employé 
of that company, was the engineer, was 
thrown from the track, and he waa seriously 
injured. It was held that the R. & B, 
Co., the ownera of the road, were liable. 
So, where a railroad company had actually 
leased its road to another, the former was 
held liable for the negligent acts of the 
latter, of a similar character. Nelson v, 
Vermont, &c, R. R, Co, 26 Vt. 416. 
See however Biggs w. Terrell, 12 Ired. 
(N. C.) 1. In Railroad Co. v. Norton, 24 
Penn. St. 465, one company having, by 
contract, such a right to use the road of 
another, the plaintiff had, with the author- 
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It is now quite well established in this country that a person who 
is himself without fault is not deprived of his remedy against a 
carrier through whose negligence he was injured, although the car- 
rier in whose conveyance he was riding was also at fault. In an 
Ohio case in an action by a railway passenger, not himself negli- 
gent, for a personal injury, against a defendant whose negligence 
directly and proximately concurred with the negligence of the rail- 
road company in producing the injury, it was held that the concur- 
rent negligence of the company cannot be imputed to the plaintiff so 
as to charge him with contribating to his own injury. McILLVANE, 
C. J., said: “If the driver could, in any just sense, be regarded as 
the agent or servant of the passenger, or if the railroad company, 
whose servant the driver was, had been, under the contract, subject 
to the direction or control of the passenger, then, with some show of 
reason, it might be said that the passenger was responsible for the 
negligence of the driver. But such was not the nature of the con- 
tract. The passenger was, it is true, entitled to a seat in the com- 
pany’s car, but was not entitled to direct or control the time or 
manner of its movement. That the company was bound to exercise 
the highest degree of care to the end that the passenger might be 
safely carried is true, but it was not subject to the direction or con- 
trol of the passenger either as to employment of servants, or as to 
the manner in which the service should be performed. It seems to 
us, therefore, that the negligence of the company or of its servants 
should not be imputed to the passenger, where such negligence con- 
tributes to his injury jointly with the negligence of a third party, 
any more than it should be so imputed, when the negligence of the 
company, or its servants, was the sole cause of the injury. Indeed, 
it seems as incredible to my mind that the right of a passenger to 
redress against a stranger, for an injury caused directly and proxi- 
mately by the latter’s negligence, should be denied on the ground 
that the negligence of his carrier contributed to his injury, he being 
without fault himself, as it would be to hoid such passenger respon- 
sible for the negligence of his carrier whereby an injury was in- 
flicted upon a stranger. And of the last proposition, it is enough to 
say that it is simply absurd.”? 
ity of one of the servants of the latter, recovering, though there was negligence on 
placed on the track a sawing-machine; the part of the company running the train. 
and, while engaged with it, was injured 1 Covington Transfer Co. v. Kelly, 38 


by a passing train of the former, It was Ohio St. 86, 838 Am, Rep. 558. 
held that his own uegligence precluded his ® The English doctrine is the contrary; 
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The justice and soundness of this doctrine cannot be denied, not- 
withstanding the English rule to the contrary. In-a recent New 
York case! this doctrine is held and ably supported by Danrorts, J. 
In that case the plaintiff's testator, riding by invitation of a stranger 
in a wagon on a highway, was thrown off and killed by the sudden 
sinking of the wheels into a depression negligently allowed to exist 
between the rails of a steam-railroad crossing the highway. It was 
the statutory duty of the steam-railroad company to keep the high- 
way safe at that point. A street-railway on the highway crossed the 
steam-railway at the same point. It was the statutory duty of the 
street-railway company to keep the highway safe between its rails. 
It was held that the duty of repair at the point in question was on 
the steam-railroad company ; and that the plaintiff was not debarred 
from recovering from the steam-railroad company, although the 
driver's negligence was the proximate cause of the accident, provided 
the driver was sober, competent, and not acting wilfully, and there 
was no apparent reason why the deceased should not ride with him; 
in other words, if the plaintiff himself was in no fault in respect to 
the injury. In such a case, where the injury is the result of the con- 
current negligence of two or more carriers, the person injured may 
have his remedy against both jointly. The rule upon this point was 
most excellently expressed by Marston, J., in a recent Michigan 
case? Hesaid: “An act wrongfully done by the joint agency or co- 
operation of several persons will render them liable jointly or sev- 
erally. The injury done in this case resulted from a collision caused 
by the contemporaneous act of two separate wrong-doers, who though 
not acting in concert, yet by their simultaneous wrongful acts put in 
motion the agencies which together caused a single injury; and for 
this the injured party could receive but a single compensation. ‘It 
is the fact that they all united in the wrongful act, or set on foot or 
put in motion the agency by which it was committed, that renders 
them jointly liable to the person Injured. Whether the act was done 


492; Bennett ». R. R. Co., 86 N. J. 225, 


Thorogood ». Bryan, 8 C. B. 115; Arm- 
strong v. Ry. Co., L. RB. 10 Exch. 47; 
and to the same effect is Lockhardt v. 
Lechtentholer, 46 Penn. St. 151, while the 
same is held as to the contributory negli- 
gence of the driver of a private vehicle, in 
Prideaux v. City of Mineral Point, 48 Wis. 
613, 28 Am. Rep. 558. Agreeing with the 
principal case, are Chapman v. R. R. Co., 
19 N. Y. 841; Colgrovev. R. R. Co., 20 id. 


18 Am. Rep. 435; Robinson v. N. Y. C. 
& H.R. R. RB. Co., 66 N. Y¥. 1, 28 Am. 
Rep. 4. 

1 Masterton vo. N. Y. Central R. R. Co., 
84 N. Y. 247, 88 Am. Rep. 510. Bee 
Eyler v. Co, Comm'rs, 49 Md. 257, 88 
Am. Rep. 249, to the same effect. 

2 Cuddy e. Horn, 46 Mich. 696, 41 
Am. Rep. 178. 
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by the procurement of one person or of many, and if by many, 
whether they acted with a common purpose and design in which 
they all shared, or from separate and distinct motive, and without 
any knowledge of the intentions of each other, the nature of the in- 
jury is not in any degree changed, or the damages increased which 


the party injured has a right to recover. 


1 Stone ov. Dickinson, 6 Allen (Mass.), 
81; Masterton v, N.Y. Central R. R. Co., 
ante, In Colegrove v. New York, &c. 
R. R. Co., 20 N. Y. 492, it was held that 
@ passenger, injured by a collision result- 
ing from the concurrent negligence of two 
railroad corporations, could maintain a 
joint action against both. Cooper v. E. T. 
Co., 75 N. Y. 116, was a case where death 
had resulted from a collision by two ves- 
sels, and an action against both jointly was 
maintained. In Hillman v. Newington, 
57 Cal. 56, an action was brought against 
eight pereons acting independently for a 
diversion of water, and it was held main- 
tainable. In Cuddy v. Hor, ante, a Catho- 
lic priest chartered a steam yacht, ‘‘The 
Momie,” to carry a party of altar boys 
from Detroit to Monroe and back, the 
owners furnishing the necessary hands for 
the voyaye and having control of the 
yacht. While upon the trip the yacht was 
run down by the defendant's vessel, ‘‘ The 
Garland.” The plaintiffs intestate was a 
passenger on ‘‘The Momie,” and the latter 
vessel being sunk in consequence of the 
collision, he was drowned. The action 
was against the owners of both vessels, 
which seemed to be mutually negligent. 
The court said: ‘‘The reason for holding a 
person riding in a private conveyance iden- 


any 


tified with the driver thereof, and there- 
fore affected by the negligence of the latter, 
cannot fairly or justly be held applicable 
in cases like the present. In the case of a 
private conveyance the driver is under the 
direction and control of the passenger, and 
if not, the latter may well decline to in- 
trust his safety further in such conveyance. 
When, however, a person enters a public 
conveyance, aud certainly a railroad train 
or a steamboat, he has no such control 
over the movements of either, and whether 
he may have chartered such conveyance 
for a special purpose or not, yet for a faith- 
ful observance of the rules of law enacted 
for the running or navigation thereof, he 
cannot be held responsible in a case like 
the present, where the master is not his 
servant and is not subject to his direction 
or authority.” The court cited Colegrove 
vo. N. Y. Central, &c. R. R Co., 20 N. ¥. 
492; Cooper v. E. T. Co., 75 id. 116; and 
Hillman ec. Newington, 28 Alb. L. Jour. 
294; Covington Transfer Co. ». Kelly, id. 
63. The doctrine above recognized, as to 
imputed negligence of the driver of a private 
conveyance, does not prevail in New York. 
See Masterson o. N. Y. Central R. R. Co., 
84 N. Y. 247. But it does prevail in 
Pennsylvania. See Phila, &&. R. RCo. 
v. Boyer, 97 Penn. St. 91. 
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SEC. 326. General Rule as to.— A railway company, being au- 
thorized to use steam in the operation of its trains, is only bound 
to use ordinary care against fires, and is not liable for a purely 
accidental fire, caused by fire escaping from its engines! But it 


1 Leavenworth, &c. R. R. Co. v. Cook, 
18 Kan. 261; Brown v. Atlanta, &. R. R. 
Co., 19 8. C. 89; Hill v. Ontariv, &. 
R. R. Co., 18 U. C. Q. B. 508; Vaughan 
v. Taff Vale Ry. Co., 5 H. & N. 679; Bure 
roughs r. Housatonic R. Kk. (‘o., 15 Conn. 
124; Missouri, &. R. BR. Co. v. David- 
son, 14 Kan. 849; Chapman »v. Atlantic, 
&c. R. R. Co., 37 Me. 92; Kansas Pacific 
R. R. Co. ». Butts, 7 Kan. 308; Philadel- 
phia, &. R. R. Co, v. Yeiser, 8 Penn. St. 
$66; Phila. &. R. R. Co. v. Schultz, 37 
Leg. Int. (Penn.) 886; Frankford, &. T. 
Co. v. Phila. &. R. R. Co., 54 Penn. St. 
$45; Phila. &c. R. R. Co, v. Hendrickson, 
80 Penn. 8t. 182; Erie R. R. Co. v. Decker, 
78 Penn. 8t. 208; Gandy v. Chicago, &c. 
RK. R. Co., 80 Iowa, 420; Phila., &. 
R. R. Co. v. Yorger, 73 Penn. St. 121; 
Louisville, &c. R. B. Co. v. Richardson, 66 
Ind. 48; Chicago, &c. B, R. Co. v. Pen- 
nell, 94 Il]. 448; Toledo, &c. R. R. Co. 9, 
Larmon, 67 Il, 68. In many of the States, 
in the absence of evidence to show that the 
locomotive from which fences, hay, and 
grass caught fire waa improperly con- 
structed, and had not an approved spark- 
arrester, it is held that there can be no 
recovery. Jennings ». Pennsylvania R. R. 
Co., 98 Penn. St. 837; Reading, &c. 
R. R. Co. v. Latshaw, 98 id. 449. But 
upon the trial of an action against a ruil- 
road company for damages from a fire 


caused by sparks from an engine where 
the company gave evidence that the engine 
was furnished with an improved spark- 
arrester, and in rebuttal plaintiff testified 
that numerous fires had been ignited by 
sparks from this same engine, it was held 
that the question of negligence was for the 
jury. It is not contributory negligence 
for the owner of land upon the line of 
a Tailroad to allow the accumulation of 
leaves, brushwood, and rubbish. He is 
not bound to guard against the unlawful 
use of locomotives. Phila., &. R. R. Co. 
v, Schultz, 93 Penn. St. 841. No obliga- 
tion rests upon the owners of property 
along the line of a railroad to keep it ina 
condition to be always safe from the fires 
thrown from passing engines. They are 
not bound to remove combustible material 
on their own land in order to obviate the 
consequences of possible or even probable 
negligence of the company. And in such 
cases there cannot be contributory negli- 
gence on the owner’s part. Richmond, &c. 
R. R. Co. v. Medley, 75 Va. 499, 40 Am. 
Rep. 784. The purchasers of a railroad are 
not responsible for injuries done by the road 
before the sale, and instructions to the jury 
to consider the ‘‘ value of the land then 
and now” are erroneous. Hammond »v. 
Port Royal, &c. R. BR. Co, 15 8. C. 10. 
To a suit against a railroad company for 
damages caused by sparks from a locomo- 
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is bound to employ the best appliances tn known use, in the form 
of fire-boxes, spark-protectors, etc. and any failure in this respect 
is a want of ordinary care and prudence In most of the States, 
if the spark-protectors, etc, are shown to be of the most approved 
pattern in use, and in proper repair, it is a full defence to an 
action for fires set by the company, unless some negligence in other 
respects is shown2 This rule does not require the company to use any 


tive, the defendant must prove that it was 
not negligent, and that the locomotive was 
properly constructed and in good condi- 
tion. Simpson v. East Tenn., &. R. BR 
Co., 5 Lea (Tenn.), 456. In an action for 
negligence against a railroad company for 
tetting fire to some wood piled by the track, 
a charge in the declaration that ‘‘ defend- 
ant’s locomotive emitted sparks which 
communicated with said wood and de- 
stroyed it, . . . through the carelessness 
of the defendant and her agents and em- 
ployés, without the fault of the plaintiff,” 
was held to be a sufficient allegation of 
negligence after verdict. Pittsburgh, &c. 
R. R. Co. v, Noel, 77 Ind. 110. <A com- 
plaint agninst a railroad, alleging that a 
locomotive set fire to dry rubbish ‘‘ negli- 
gently suffered to gather on the defendant's 
right of way,” ‘‘by the medium ”’ of which 
crops on adjoining land of plaintiff were 
destroyed, was held insufficient sithout 
alleging that the fire was suffered to escape 
on to plaintiff's land by the negligence of 
the defendant. The mere fact that plaintiff 
had rubbish on his own land is not such 
contributory negligence as would defeat 
his action. Pittsburgh, &. R. R. Co. ov. 
Hixon, 79 Ind, 111. 

1 Longahaugh »,. Virginia City, &c. 
R. R. Co., 9 Nev. 271; Pittsburgh, &c. 
R. R. Co. #, Nelson, 51 Ind. 150; Bright 
hope R. R. Co, v. Rogers, 76 Va. 443; 
Chicago, &. R. R. Co. v. Smith, 11 ILL 
App. 348 ; Spear v. Marquette, &. R. R. 
Co. 49 Mich. 246; Jennings v. Penn. 
RK. R. Co,, 93 Penn. St. 387 ; Reading, &c. 
R, R. Co. v. Latshaw, 93 Penn. St. 449 ; 
Kansas, &. R. R, Co. v. Butts, 7 Kan. 
308 ; Cook ». Champlain Trans, Co., 1 
Den, (N. Y.) 91; Bevier ov. Del. & Hud. 
C. Co., 18 Han (N. Y.), 254; Bass ». 
Chicago, &. R.R. Co., 28 Ill 9; Mli- 
nois Central R. R. Co. v. McClelland, 42 
TIL 855 ; Chicago, &c. R. R. Co. v, Pen- 


nell, 94 Ill. 414; St. Louis, &c. R RB. Co. 
v. Gilham, 89 Ill. 455; Illinois Central 
R. RB. Co. ov. Mills, 42 Ill. 407; Toledo, 
&c. R. R. Co. v. Corn, 71 Ill. 493; Ohia, 
&c. R. BR. Co. v. Shanefelt, 47 Ill. 497 ; 
Chicago, &. R. R. Co. v. Quaintance, 58 
Tll. 389 ; Toledo, &e. R. R. Co. v. Me- 
Cahill, 56 IIL. 28; Toledo, &c. R. R. Co. 
v. Pindar, 53 ILL. 447; Delaware, &. R. R- 
Co. v. Salmon, 39 N. J. L. 5; Indian- 
apolis, &c. R. R. Co. v. Parnmore, $1 
Ind. 143; Gagg v. Vetter, 41 Ind. 228 ; 
Pittsburgh, &. R. R. Co. v. Nelson, 51 
Ind. 150; Toledo, &c. R. R. Co. o. Wand, 
48 Ind. 476; Anderson ¢, Cape Fear 
Steamboat Co., 64 N. C. 399; Hoyt v. 
Jeffers, 30 Mich. 181; Snyder v. Pitts- 
burgh, &. R. R. Co., 11 W. Va. 14; 
Smith v. Old Colony, &. RB. R. Co., 10 
R. I, 22 ; Spaulding ». Chicago, &c. R. R. 
Co., 80 Wis. 110; Read v. Morse, 34 Wis. 
815; Ward v. Milwaukee, &c. R. R. Co, 
29 Wis. 144; Jackson v. Chicago, &. 
R. R. Co., 31 Iowa, 176; Baltimore, &c. 
R. R. Co. &, Woodruff, 4 Md. 242; Fitch 
v. Pacific R. R. Co., 45 Mo. 8322; Lacka- 
wanna, &. R. R. Co. ¢. Doak, 52 Penn. 
St. 379. 

3 Bevierv. Del. & Hud. C. Co., 18 Han 
(N. Y.), 254; Chicago, &. R. R. Co. o. 
Sinith, 11 Brad. (Ill.) 348; Collins o. 
New York Central, &c. R. R. Co., 6 Hun 
(N. Y.), 503 ; Vaughan v. Taff Vale Ry. 
Co., 5 H. & N. 679. In a Pennsylvania 
case, — Phila., &c. R. R. Co. v. Schultz, 
93 Penn. St. 341,—the court held that 
if reasonable precautions are taken in 
providing engines with those appliances 
which are deemed best for the prevention 
of damage by fire, the company using 
them cannot be made liable, ‘‘ though they 
Jire every rod of the country through which 
they run.” In an Illinois case, Toledo, 
&, R. R, Co, v,. Larmon, 67 IIL 68, the 
court, at the instance of the plaintiff, 
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appliances which have not been tested, although approved by the high- 
est scientific authority, but requires only the use of those which have 
been tested and put into general use. Negligence is the gist of liability, 
and the owner of property is held to assume all the risks from fire 
incident to a proper and careful use of the road? The company has 
a right to use any species of fuel in its engines in common use, and 
is not restricted to that kind which is the least liable to throw off 
sparks.® The duty imposed upon railway companies is to use rea- 
sonable precautions to prevent fire from being carried from their en- 
gines by such winds as are usual and ordinary at the season and the 
place, and they are only relieved from making provision against ex- 
traordinary and unusual winds.* Ina South Carolina case? in an 
action against a railway company for the negligent burning of cotton 


charged the jury that ‘‘It is the duty of 
the defendant to operate its engines and 
locomotives and run the same so as to 
guard against any accident by fire, and to 
employ such machinery and other agencies 
for safety to property as might be neces- 
sary to avoid accidental destruction, 
whether such machinery was then in com- 
mon use or not on railroads.” It was held 
that the instruction was erroneous, as the 
principle it announces would make the de- 
fendant an insurer against accidents by 
fire. Where the evidence shows that 
the engines causing the fire for which dam- 
ages are claimed were equipped with the 
best and most approved appliances for 
preventing the escape of fire or sparks, 
were properly and prudently managed, and 
no negligence on the part of the railroad 
company is shown, there can be no re- 
covery for damages caused by sparks there- 
from setting fire to an adjacent building. 
Chicago, &. R. R. Co. v. Smith, 11 Brad. 
(IIL) 348; Collins v. N. Y. Central, &. 
R. R. Co., 5 Hun (WN. Y.), 503. Ina 
leading English case, it was held that a 
railway company authorized by the leg- 
islature to use locomotives is not respon- 
sible for damage from fire occasioned by 
sparks emitted from an engine travel- 
ling on its railway, provided it has taken 
every precaution in its pover and adopted 
every means which science can suggest to 
prevent injury from fire, and is not guilty 
of negligence in the management of the en- 
gine. Vaughan v. Taff Vale Ky. Co., 5 H. 
& N. 679. But the statement in this case 
VOL, 11. — 40 


in reference to the adoption of every pre- 
caution in its power, ‘‘which science car 
suggest,” is, to say the least, a very loose 
and extraordinary expression of a rule of 
law ; for it not only makes the company 
responsible if it fails to adopt such precau- 
tions as science has suggested, but makes 
it liable if it can be shown to the satisfac. 
tion of a jary that science can suggest a 
better precaution than that adopted by it. 
In this country, the rule simply requires 
the company to adopt the best and most 
approved appliances in use. Longabaugh 
v. Virginia City R. R. Co., 9 Nev. 271; 
Pittaburgh, &. R. R. Co. ». Nelson, 51 
Ind, 150; Indianapolis, &c. R. R. Co. v. 
Clem, 5] Ind. 591. See last note. 

1 Cook v. Champlain Trans. Co., 1 
Den, (N. Y.) 91; Crist 0. Erie R. R. Co., 
68 N. Y. 688 ; Webb v. Rome, &. R. RL 
Co., 49 N. Y. 420; Caldwell ». New 
Jersey 8, B. Co., 47 N. Y. 282; Bedell v. 
Long Island R. R. Co., 44 N. Y. 367; 
Lackawanna, &. R. R, Co. v. Doak, 62 
Penn. St. 379. 

2 Philadelphia, &c. R. R. Co. v. Hend- 
rickson, 80 Penn. St. 182. 

® Collins v. N. Y. Central R. R. Co., 
6 Hun (N. Y.), 499; Baltimore, &c. 
R. R. Co. vo. Woodruff, 4 Md. 242; 
Lackawanna, &c. R. R. Co. v0. Doak, 52 
Penn, St. 379. 

4 Palmer . Missouri Pacific R. R. Co., 
76 Mo. 217. 

6 Wilson v. Atlantic, &c. R. R. Co., 16 
8. C. 587, 
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near its track, it was held that the court did not err in refusing to 
charge that “if the jury find from the evidence that the defendant 
was provided with the most approved machinery for protection against 
fire, and the machinery was worked by careful and competent em- 
ployés, they will find for the defendant.” Because an engine may be 
properly equipped with spark-arresters, fire-boxes, etc., and yet have 
other defects by which it may set fire to adjoining premises; or its 
operation may be so negligent as to render the company liable for 
setting out fire’ Therefore the determination of an issue, as to 
whether the destruction of property by fire communicated by a loco- 
motive was the result of negligence on the part of a railway com- 
pany, depends upon the facts shown as to whether or not tt used such 
caution and diligence as the circumstances of the case demanded or 
prudent men ordinarily exercise, and not upon the usual conduct of 
other companies in the vicinity. In the absence of evidence to show 
that a locomotive from which fences, hay, and grass caught fire was 
improperly constructed, and had not an approved spark-arrester, or 
other proof of negligence, it has been held proper to instruct the jury 
to find a verdict for the defendant in an action to recover damages 
for the loss thereby occasioned ; because, unless negligence is estab- 
lished, the consequences are damnum absque injuria, being the re- 
sult of a lawful act lawfully performed.? It is erroneous to charge a 
jury that the use of an excessive amount of steam in the operation of 
a train constitutes negligence per se. Such facts are competent evi- 
dence in an action for damages for fires alleged to have been set by a 
locomotive, to determine whether or not the company has failed to 
exercise due diligence in the operation of its train, but are not by 
any means conclusive.* 

Sec. 327. Pailure to extinguish Fire. — The employés of a railway 
company do not, by reason merely of their employment, owe any 
duty to the proprietors of lands adjoining the company’s right of way, 
to extinguish a fire found on the right of way. If they omit to do 
so, and the fire extends to adjoining property and does injury, the 
company is not liable, unless the fire originated throngh its negli- 
gence® The rule limits a recovery for a tort to those damages which 


1 Toledo, &c, R. R. Co. v. Wand, 48 Penn. St. 837; Phila., &. R. R. Co. v. 


Ind. 476. Schultz, 93 id. 841. 
2 Grand Trunk R. R. Co. ». Richard- # McCormick v. Chicago, &c. R. R. 
gon, 91 U. 8. 454. Co., 41 Iowa, 198. 


8 Jennings v. Penn. R. R. Co., 98 5 Kenney v. Hannibal, &c. R. RB. Co., 
70 Mo. 252. 
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are its natural and proximate effects ; and the natural effects are those 
which might reasonably be foreseen, those which occur in an ordinary 
state of things; and the proximate effects are those between which 
and the tort there intervenes no culpable and efficient agency. A 
mere failure by third parties to extinguish a fire, started through the 
negligence of the defendant, is not such an agency.! A railway com- 
pany has the right to detach burning cars from the train and run 
them off on a spur of the track so as to save the train and main 
track, unless damages to the property of others are apparent and the 
probable result; but if in doing so it stops them near the property of 
another and it is consumed, it is liable for the injury, if by proper 
care, under all the circumstances, it could have been avoided.? 

SEc. 328. Burden of Proof.— If premises are shown to have been 
set on fire by sparks from a locomotive, it is held in several States 
that a presumption of negligence arises, which it devolves upon the 
company to remove by proving that all necessary precautions were 
taken to avoid such mischief, — a character of evidence peculiarly 
within its possession.2 In some of the States this rule is established 
by statute. If one or more of the engines of a railway company 
drops coals or emits sparks just prior to or soon after property on 
the line of its track has been destroyed by fire, without any other 
known cause or circumstance of suspicion, it is incumbent upon the 
company to show that its engines were not the cause of it® The 
frequent setting out of fires will justify the inference of negligence.® 


1 Wiley v. West Jersey R. R. Co., 44 
N. J. L. 247. 

2 St. Louis, &c. R. R. Co, v. Hecht, 
88 Ark. 357. 

3 Burke v. Louisville, &. R. R. Co., 
7 Heisk. (Tenn.) 451; Simpson v. East 
Tenn., &c. R. R. Co., 6 Lea (Tenn.), 
456; Brown v. Atlanta, &c. R. R. Co., 19 
8. C. 89; Penn. v. Watson, 814 Penn. 
St. 293; Spaulding v. Chicago, &. R. R. 
Co., 88 Wis. 582; Coale v. Hannibal, &. 
R. R. Co., 60 Mo. 227; Bass v. Chicago, 
&. R. R. Co., 28 Wl. 9; I), Central 
R. R. Co. v. Mills, 42 Il]. 407 ; St. Louis, 
&. R. R. Co. v. Montgomery, 39 III. 
385 ; Woodson v. Milwaukee, &c. R. R. 
Co., 21 Minn. 60; Burlington, &. R. R. 
Co. v. Westover, 4 Neb. 268; Fitch v. 
Pacific R. R. Co., 45 Mo. 822; Case v. 
Northern Central R. R. Co., 59 Barb. 
(N. Y.) 644; Coates v. Missouri, &. 


R. R. Co., 61 Mo. 38; Kinney v. Hanni- 
bal, &. R. R. Co., 70 Mo, 248. 

4 Baltimore, &. R. R. Co. v. Dorsey, 
87 Md. 19; Annapolis, &. R. R. Co. v. 
Gantt, 89 Md. 115; Cleveland ». Grand 
Trunk R. R. Co., 42 Vt. 449; Chicago, 
&e. R. R. Co. v. McCahill, 56 Ill. 28; 
Chicago, &. R. R. Co, v. Clumpitt, 69 
Ill. 95; Small v. Chicago, &c. R. R. Co., 
60 Iowa, 338. 

6 Longabaugh v. Virginia City, &. 
R. R. (o., 9 Nev. 271. 

6 Missouri Pacific R. R. Co. v, Kin- 
caid, 11 Am. & Eng. R. R, Cas. 83. The 
burden of proof to show that fire was set 
negligently is on the plaintiff. Babcock 
v. Chicago, &. R. R. Co., 11 Am. & Eng, 
R. R. Cas. 68; Gulf, &. R. R. Co. », 
Holt, 11 Am. & Eng. R. R. Cas, (Tex.) 
72; Palmer v. Missouri Pacific R. R. Co., 
70 Mo. 217; Phila, & R. R. Co. o 
Yerger, 73 Penn. St. 121, 
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And while negligence will not be presumed in case of fire being 
set to grass and communicating to the fences adjoining,’ yet it may 
be established by circumstantial evidence?— as, by showing that 
the engine is in fact defective* from the driving of the train at 
an unlawful rate of speed, or that coals and sparks had been emitted 
from the same engine in large quantities at other times before the 
fire. Thus where the plaintiff's witnesses testify that coals and 
cinders of such an unusual size as to indicate negligence in the 
management of the engine were thrown from it, and were carried by 
the wind upon and under plaintiff's barn, which was on fire a few 
minutes afterward, it was held sufficient evidence to go to the jury 
upon the questions whether the fire was communicated from the 
engine to the barn, and whether the engine was properly managed, 
even admitting that defendant’s evidence was conclusive that the 
engine was furnished with the most approved appliance for prevent- 
ing the escape of sparks, coals, and cinders. Evidence that coals of 
a similar size to those testified to were seen, immediately after the 
engine had passed, upon the track and on the snow beside it, in the 
immediate vicinity of the barn, was admissible ; as was also evidence 
showing how the fire emitted by the engine at that time compared 


with that emitted by engines on 


1 Toledo, Peoria, & Warsaw R. R. Co. 
v. Parker, 73 lil. 526. 

2 Gandy wv. Chicago, &. R. R. Co., 30 
Towa, 420; Atchison, &c. R. R. Co. v. 
Stanford, 12 Kan. 854; Atchison, &c. 
R. R. Co. v. Bales, 16 Kan. 652 ; Caswell 
v. Chicago, &. R. R. Co., 42 Wis. 198, 

4 Ellis v, Portsmouth, &. R. R. Co., 
2 Ired. (N. C.) 188; Gandy vz. Chicago, 
&e, R. R. Co., 30 Lowa, 420 ; McCully o. 
Clarke, 40 Penn. St. $99; Lackawanna, &c, 
R. R. Co, v. Doak, 52 Penn. St. 879; 
Gerke v. California Nav. Co., 9 Cal. 251; 
Piggott o, Eastern Counties Ry. Co., 3 
C. B. 229; Anderson v, Cape Fear S. B, 
Co., 64 N. C. 399. 

4 Martin v. Western, &. R. R. Co., 23 
Wis. 437. But see Brusberg v. Milwaukee, 
&c. R. R. Co., 55 Wis. 106. 

6 Brusberg ». Milwaukee, Lake Shore, 
&e. R. R. Co., 55 Wis. 106. In this case 
the issue was whether the fire which de- 
stroyed plaintiff's barn was caused by 
negligence of the defendant railway com- 
pany in running its engine. Defendant 


the road at other times, or even 


showed that the engine was a perfect one 
in all respects, and was provided with 
suitable appliances in every respect for 
preventing the escape of fire ; and the per- 
sons in charge of the engine at the time 
testified that it was run in a careful man- 
ner, and that the spark-arrester on the 
smoke-pipe and the fire-box were both 
closed, so that no dangerous coals or 
sparks could escape theretvom. The testi- 
mony for plaintiff was not only that the 
barn was found on fire shortly after the 
engine passed, but that at the time of 
such passage the engine was emitting 
sparks in great numbers, and coals an inch 
or more in length ; that such sparks and 
coals struck the barn, and some of them 
went under it ; that coals of a similar size 
were seen immediately after on the track, 
and on the snow beside the track, in the 
immediate vicinity of the barn; and that 
several stumps a short distance from the 
barn, and near the track were also found 
to be on fire a short time after. Officers 
of the railway company also testified that 
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after the fire,! that the fire started soon after the engine passed, in the 
grass near the track, and that there was no person and no other fire 
near, is sufficient to sustain a finding that the fire was set by a pass- 
ing engine? or that wood was burned in an engine only adapted to 
burning coal, or that the engine was stopped for some time emitting 
sparks in large quantities at the point where the fire broke out, that 
the engine emitted sparks of an unusual size and in unusual quanti- 
ties at the time ;° and it is not necessary to show that this was the 
case in the vicinity where the fire started, but it may be shown to 
have occurred at a distance therefrom. The mere fact that a fire is 
occasioned by sparks emitted from the smokestacks of engines does 
not, of itself, establish negligence, nor would it be sufficient to au- 
thorize a jury to infer negligence, unless the emission of the sparks 
was unusual in degree or character, or the sparks were of an extraor- 


if the engine had been properly run and 
eared for, no coals of the size described 
could have escaped. It was held that the 
court did not err in refusing a nonsuit, and 
submitting to the jury the questions 
whether the fire was communicated to the 
barn from the engine, and whether the 
latter was negligently managed. Spauld- 
ing v. Railway Co., 80 Wis. 110, and 88 
id. 582, and Read v. Morse, 84 id. 815, 
distinguished. The evidence as to the 
borning of the stumps adjoining the track 
as above stated ‘was properly admitted 
against defendant's objection ; as was also 
testimony showing how the fire emitted 
by the engine on the occasion in question 
compared with that emitted by engines 
on the road at other times. See Railroad 
Co. v. Funk, 85 Ill. 460; Railroad Co. ». 
Campbell, 86 id. 443; Garrett v. Railroad 
Co., 86 Iowa, 121; Gagg ov. Vetter, 41 
Ind, 228 ; Sheldon v. Railroad Co., 14 N. 
Y. 215; Field v. Railroad Co., 82 id. 
839 ; Cleveland v. Grand Trunk R. R. Co., 
42 Vt. 449; Phila., &. R. R. Co. o. 
Schultz, 2 Am. & Eng. R. R. Cas. 271; 
Piggott v. Railway Co, 54 E. C. LR. 
228; Henry v. Southern Pacific R. R. 
Co., 50 Cal. 176; Crist v. Erie R. R, Co., 
58 N. Y. 688; House Ins. Co. v. Penn. 
R. R. Co., 11 Hun (N. Y.), 182; Phila- 
delphia, &. R. R. Co, v. Schultz, 98 
Penn. St. 341; Penn. R. R. Co. v. Stran- 
ahan, 79 Penn. St. 405. 


1 Sheldon ». Hudson River R. R. Co., 
14.N, Y. 218; Field o N. Y. Central 
R. R. Co., 82 N. Y. 339; Westfall x. 
Erie R. R. Co., § Hun (N. Y.), 75; Burke 
uv. Louisville, &. R. RK. Co., 7 Heisk. (Teun.) 
451; Ross v. Boston, &. R. R. Co., 6 
Allen (Mass. ), 87; St. Joseph, &c. R. KR. 
Co. vo, Chase, 11 Kan. 47; Atchison &. 
R. R. Co. oe. Stanford, 12 Kan. $54; 
Grand Trunk R. R. Co. v. Richardson, 91 
U. 8. 454; Hujett v. Phila., &. R. R. Co., 
23 Penn. St. 378; Cleveland v. Grand 
Trunk R. R. Co., 42 Vt. 449. But con- 
tra, see Lester v. Kansas, &c. R. R. Co., 
60 Mo, 265; Phila., &c. R. R. Co. v. 
Guiser, 8 Penn. St. 366; Smith v. Old 
Colony R. R, Co., 10 R. 1. 22. 

3 Karsen v. Milwaukee, &c. R. R. Co., 
29 Minn. 12; Woodson v. Milwaukee, &c. 
R. R. Co., 21 Minn, 60, 

8 Chicago, &c. R. R. Co. v. Quain- 
tance, 58 Ill. 389; St. Joseph, &c. R. R. 
Co, v. Chase, 11 Kan. 47. 

¢ Fero v. Buffalo, &c. R. R. Co., 22 N. 
Y. 209. 

6 Gt, Western R. R. Co. o. Haworth, 
89 111. 347 ; Jackson 0. Chicago, &. R. R. 
Co., $1 Towa, 176; Henry ¢. Southern 
Pacific R. R. Co, 50 Cal. 176; Caswell 
v. Chicago, &c. R. R. Co., 42 Wis, 193; 
Toledo, &c. R. R. Co. v, Maxfield, 72 Ill. 
95. 
6 Penn. R. R. Co. v. Stranahan, 79 
Penn. St. 405. | 
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dinary size, and such as would not be emitted from perfectly con- 
structed locomotives.? 

Sec. 329. Dry Grass and Weeds. —It is not negligence, per se, 
for a railway company to permit dry grass and herbage to remain on 
its right of way. The fact, however, is one for the jury, who may 
find negligence from it? But where a railway company suffered a 
heavy growth of dry grass to remain on its right of way through 
plaintiff’s premises, and fire was communicated from the locomotive 
of a freight train, while laboring to ascend a heavy grade, to the 
grass and weeds in the right of way, and from thence communicated 
to the fences and grass of plaintiff, which were destroyed, it was 
held that the company was guilty of negligence, and that the plaintiff 
was entitled to recover.2 Indeed, negligence, in this respect, may be 
established by circumstances, bearing more or less directly on the 
case, which might not be satisfactory in other cases free from such 
difficulty and open to clearer proofs,t even wholly by circumstantial 
evidence ; and it is not necessary in such a case that any direct proof 
of any particular act of negligence should be introduced.® 

While evidence of a single fire may not be sufficient to warrant a 
finding of negligence, yet when it appears that at or about the same 
time several fires are caused by the same engine, and that only at or 
about that time were any fires caused by such engine, although used 
continuously for months, and also that an engine in good order aud 
properly managed does not ordinarily cause fires, it was held that a 
jury is justified in finding negligence; and this notwithstanding it is 
unable to point out specifically wherein the negligence consists? It 
is competent to show the manner in which the defendant’s engines 
emitted fire shortly after the fire in question,’ and it is not necessary 
that the proof should show from which engine the fire escaped. 
Thus the evidence on the part of the plaintiff failed to identify with 
certainty the particular engine which emitted the sparks. Evidence 

1 McCaig v. Erie R. R. Co, 8 Hun * Garrett v. Chicago, &c. R. R. Co., 
(N. Y.), 599. 86 Towa, 121. 

2 Burlington, &c. R. R. Co. v. West- § Atchison, Topeka, & Santa Fe R. R. 
over, 4 Neb. 268 ; Louisville, & R. R. Co. v. Bales, 16 Kan. 252; Phila, &c. 
Co. v, Stevens, 87 Ind. 198; Perry v. R. R. Co. v. Hendrickson, 80 Penn. St. 
Southern Pacific R. R. Co., 50 Cal. 578. 182. 

* Rockford, &c. R. R. Co. v. Rogers, ® Missouri Pacific R. R. Co. v. Kin- 
62 Ill. 846; Salmon v. Delaware, &c. R. caid, 29 Kan. 654. 

R. Co., 38 N. J. L. 5; Delaware, &c. 1 Pittsburgh, &c. R. BR. Co. . Noel, 
R. R. Co. v. Salmon, 89 id. 299; Longa- 77 Ind. 110. 


baugh v, Virginia City, &. R. R. Co, 
9 Nev. 271, 
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was offered on the part of the company to show that all its engines 
were, on the day of the fire, provided with the most approved appar- 
atus to prevent the escape of fire, and that the apparatus was in good 
condition, but the evidence was rejected on the ground that it ought 
to be limited to the particular engine which did the damage. This 
was held erroneous! Proof that a locomotive did, on a certain day 
cause two or more fires by the emission of sparks therefrom, and that 
other engines of the same company passed over the same road at the 
same place all that fall, prior to that day, under like conditions of 
wind, weather, etc., without causing any fires at or near that place, is 
some proof of negligence on the part of the company with regard to 
the particular engine which caused the fires,—either that it was 
not in good condition, or that it was not properly managed.2 Where 
the evidence for the defendant, as to the construction and condition 
of its engines, is wholly uncontroverted, and is clear and decided to 
the point that they were properly constructed and equipped, and 
provided with all the most modern and approved appliances for pre- 
venting the escape of fire, it is error for the court to submit to the 
jury the question of the defective condition of such engines? 

Where a railway company directed its servants to set fire to the 
dry grass and weeds which had accumulated on its right of way, and 
in the carrying out of such orders the fire spread to the premises of 
an adjacent owner and destroyed his property, it was held, in a suit 
to recover for the damage occasioned, that any statements made by 
the company’s servants while engaged in the performance of the act, 
concerning the same, were admissible in evidence against the com- 


pany, as a part of the res yesta.* 


1 Haley v. St. Louis, &c. R. R. Co., 
69 Mo. 614. 

2 Atchison, &. R. R. Co. v. Stanford, 
12 Kan. 454. The charge of the court to 
the jury, that if the defendant changed 
the smoke-stack of the engine that caused 
the fire, after the fire occurred, becanse the 
smoke-stack was worn out or defective, or 
for greater eafety, the jury might consider 
the fact in determining whether the en- 
gine was in proper condition or not, was 
not erroneous as a legal proposition, where 
there was sufficient evidence upon this 
subject to authorize such an instruction. 
St. Joseph & Denver R. R. Co. v. Chase, 
11 Kan, 47. 

® Spaulding ». Chicago, &c. R. R. Co., 
83 Wis. 582. 


The fact that after the passage of 


* Ohio & Mississippi R. R. Co. ». 
Porter, 92 Ill. 487. A complaint alleged 
that the defendant, by its servants, etc., 
negligently set fire to and destroyed the 
plaintiff's raspberry-patch. It was proved 
that the fire was started by means of a 
burning brand, thrown from a passing 
locomotive upon the defendant's own land, 
where it set fire to the grass, and the fire 
spread to the raspberry-patch, which it 
adjoined. It was not shown that the per- 
son who threw off the brand was in the 
employ of the defendant; but it was 
proved that he was upon the engine, and 
apparently engaged at work there, with 
his coat off. It was held that this fairly 
raised a presumption that such person was 
in the employ of the defendant, and was 
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a train, dry grass and other combustible materials were discovered on 
fire along the line of a railway is not, of itself, evidence of negligence 
on the part of the railway company. But in connection with evi- 
dence showing that a fire might have been caused by a spark from au 
engine, and tenting to disprove the presence of any other cause, it 
will warrant a conclusion that a spark did escape.? The jury are not 
at liberty to infer negligence on the part of the defendant, from the 
absence, at the time of the fire, of the hands employed for the pur- 
pose of repairs on the section of the road where the fire occurred, and 
the failure by the company to assist in extinguishing it. 

In North Carolina it is held that it is negligence in a railway 
company to place near its track, and suffer to remain there, a pile of 
old, dry, combustible sills, or other combustible materials, which, 
being set on fire by one of the company’s locomotives, may commu- 


nicate fire to the premises of an adjoining land-owner.* 


rightfully engaged at work upon the engine, 
in absence of all explanation. McCoun v. 
N. Y. Central, &c. R. R. Co., 66 Barb. 
(N. Y¥.) 888. An agent having testified 
positively and of his own knowledge that 
certain cotton (for the negligent burning 
of which the action was brought) belonged 
to the plaintiffs jointly, said upon his 
cross-examinetion, ‘‘my books show how 
the cotton was owned.” It was held that 
objection to the statement of the witness, 
in the absence of his books, as to the owner- 
ship of the cotton, was properly overruled. 
Wilson »v. Atlanta, &. KR. R. Co., 16 
8. C. 587. 

1 Reading & Columbia R. R. Co. v. 
Latshaw, 98 Penn. St. 449; Karsen t. 
Milwaukee, &. BR. R Co., 29 Minn. 
12. Thus, a fire broke out on the defend- 
ant’s line, about fifteen feet from the end 
of the ties, and to the leeward of the 
track, soon after the passing of a train, 
and spread to the adjacent premises of 
plaintiff. There was no direct evidence as 
to the cause of the fire, or the condition 
or management of the engine; but the 
plaintiff's witnesses testified that a high 
wind was blowing at the time of the fire; 
that coals were found at the spot where it 
originated, although no wood, but only 
grass, was growing there; and that other 
fires broke out along the line of the rail- 
road immediately after the passing of the 
same tmin. It was held that there was 


evidence to go to the jury that the fire was 
kindled by coals from the engine, and that 
the engine was defective. Woodson ov. 
Milwaukee, &c. R. R. Co., 21 Minn. 60. 

2 Wiley ». West Jersey R. R. Co., 44 
N. J. L. 247. 

® Baltimore, &. R. R. Co. v. Shipley, 
39 Md. 251. ; 

4 Troxler v. Richmond & Danville 
RR. Co., 74 N.C. 377. In Iowa it is 
held that for a railway company to allow 
dry grass, weeds, and other combustible 
matter, which are the natural accamula- 
tions of the soil, to remain in its right of 
way, is not negligence per se; and the 
company would not be guilty of negli- 
gence, and liable for losses resulting from 
fire occasioned by sparks emitted from its 
engine, igniting such accumulations, un- 
less they were such as would not have been 
permitted by a cautious or ordinarily prn- 
dent man on his own premises, if exposed 
to the same hazard. While the owner of 
land has the right to stack his grain or 
hay on premises adjacent to a railway, and 
thereby only takes the risk of accident by 
fire not occasioned by the company's negli- 
gence, yet it is held in the latter State that 
if he is guilty of negligence himself in not 
ploughing around the stacks, or in omitting 
to do such acts as would have protected 
the property and prevented the loss, this 
would be a case of contributory negli- 
gence, and he would not be permitted to 
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Indeed, the true rule nay be said to be that it is for the jury to say, 
tn the light of all the evidence and circumstances, including the surround- 


recover against the company, although it 
were also guilty of negligence in permit- 
ting an accumulation of dry grass and 
weeds along its track, in which the fire 
was ignited by sparks from the engine of 
& passing train. Kesee x, Chicago, &c. 
R.R. Co., 80 Iowa, 78. Butin Wisconsin, 
persons occupying farms along railroads are 
held entitled to cultivate and use them in 
the manner customary among farmers, 
and may recover for damages by fire 
caused by the negligence of the railway 
company, although they have not ploughed 
up the stubble or taken any other unusual 
means to guard against such negligence. 
In the exercise of his lawful rights every 
person has the right to presume that every 
other will perform his duty and obey the 
law, and it is not negligence for him to 
assume that be is not exposed to danger 
which can only come to him through a dis- 
regard of law on the part of some other 
person. Where sparks from the defend- 
ant’s engine set fire to dry grass, weeds, 
and bushes, suffered to remain and accu- 
mulate on land used for the railway, and 
the fire, spreading npon plaintiff's lands, 
destroyed his property, the question 
whether defendant was negligent in leav- 
ing its land in that condition was prop- 
erly left to the jury. It was not error, as 
against defendant, to submit to the jury 
the question whether plaintiff was also 
negligent in not ploughing a strip to pre- 
vent the spread of fire. The fact that the 
fire passed through intervening fields and 
destroyed plaintiff's property does not ren- 
der the damages remote. The fact that 
the fire would not have spread but for the 
dry weather and strong wind does not af- 
fect defendant's liability. The drought and 
high wind are ordinary and not extraor- 
dinary cireumstances. Kellogg v. Chicago, 
&c. R. R. Co., 26 Wis. 223. It is negli- 
gence in a railroad company to permit 
vegetation to grow upon its right of way, 
to such an extent that cattle may be con- 
cealed from view. Bass v. Chicago, &e. 
R. R. Co., 28 Ill. 9; Tlinois Central 
R. R. Co. v. Frazier, 47 id. 605. But it 
is not negligence per se for a railway com- 
pany to permit standing grass and weeds 


to remain on its right of way. Kansas Pa- 
cific R. R. Co. v. Butts, 7 Kan. 8308. Ata 
time of continued and extreme drought, 
while a strong wind was blowing from the 
land of the defendant toward the adjoin- 
ing woodland of the plaintiff, coals were 
negligently dropped from one of the de- 
fendant’s engines, which set fire to a tie ; 
the fire was communicated to an accnmu- 
lation of weeds and grass and rubbish 
which defendant had suffered to gather by 
the side of its track ; thence it spread to 
the fence, and on plaintiff's woodland, burn- 
ing and destroying hia forest trees, etc. It 
was held that these facts were sufficient to 
sustain a verdict in favor of the plaintiff 
for damages. Webb v. Rome, &ec. R. R. 
Co., 49 N. ¥. 420. It is not negligence 
in a legal sense for a farmer to leave grass 
and stubble standing on his pasture and 
grain-field, along-side of which, and sep- 
arated therefrom by a fence, a railroad 
passes. Negligence of the plaintiff, to re- 
lease the defendant from liability, must be 
the proximate cause of the injury; and the 
negligence of a railway company in leav- 
ing dry grass and weeds upon its right of 
way, whereby a fire was communicated to 
the field of the plaintiff, was the proxi- 
mate cause of the injury. Flynn »v. San 
Francisco & San José R. R. Co., 40 Cal. 
14; Pittsburgh, &c. R. R. Co, v. Jones, 
86 Ind. 496; Palmer v. Missouri, &. 
R. R. Co., 76 Mo. 217; Richmond, &., 
R. R, Co. v. Medley, 75 Va. 486. Where 
the conduct of defendant's agents wns the 
immediate and proximate cause of the in- 
jury, it is no defence that the plaintiff 
was guilty of remote negligence in leaving 
grass in the fence-corners adjacent to the 
road, whereby the fire was kindled. Fitch 
v. Pacific R. R. Co., 45 Mo, 822. The 
damages are not too remote where the 
property consumed was separated from the 
track by a strip of ground forty or fifty 
yards wide, where the plat was covered 
with dry grass and other combustible mat- 
ter, Clemens v. Hannibal & St. Joseph 
R. R. Co., 53 Mo. 366. In case of fire 
communicated because of dry grass and 
weeds accunulating upon the right of way, 
the question of compurative uegligence on 
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ings and dryness of the time, whether or not the railway company has 
permitted such an accumulation of combustible matter within its 
right of way, exposed to fire, as would be permitted by a careful, 
prudent man upon his own premises, exposed to the same hazards.’ 
Thus, a complaint against a railway company, alleging that the 
plaintiff contracted with the defendant to deliver wood on the de- 
fendant’s track, and did deliver one hundred and twenty-five cords, 
of the value, etc, that the defendant cut down grass and weeds on 
its track and grounds, which, with other inflammable material, it 
negligently permitted to accumulate at the place until very dry, 
when they were set on fire by the passing engines, negligently oper- 
ated on the road by the defendant, by reason of which the wood was 
consumed, does not sufficiently show that the injury was the result 
of the defendant’s neglizence, and is bad on demurrer? But where 
the proof showed that, although the defendant had the proper mechan- 
ical appliances to prevent the escape of fire, yet there was a heavy 
growth of grass and weeds upon its land where the fire started ; 
that it had not been burned off that season; that the plaintiff was 
not negligent in this respect, and the fire occurred in the latter 


the part of the plaintiff and the company, be applied to it. It is the duty of the 


in respect to the accumulation of such 
combustible material, is a question of fact 
properly left to the jury. Illinois Central 
R. R. Co. v, Nunn, 51 I). 78. Negli- 
gence, either in running a train through a 
city at an unlawful rate of speed, or in 
opening grates and flues about the boiler 
in a careless manner, thereby allowing 
cinders to be thrown upon plaintiff's prem- 
ises in said city, would be a sufficient 
ground of recovery for injuries to prop- 
erty by fire thus caused. Proof of negli- 
gence in one of these particulars was held 
sufficient where both were alleged. Mar- 
tin o. Western Union R. R. Co., 28 Wis. 
437. The grant of a franchise to operate 
n railroad does not confer the right to use 
upon it locomotives go constructed as to 
throw out burning coals that may set fire 
to buildings along the line. But the road 
must be operated with engines so con- 
structed as to cause the least danger. 
King v. Morris & Essex R. R. Co., 19 N. J. 
Eq. 897 The use of ordinary fuel to 
make steam in engines is legal ; the limit 
on its use is that the latest inyprovements 
in its management in practical use should 


company to use such precaution as might 
reasonably prevent damages to others, and 
a failure to do so is negligence. A build- 
ing near a railway wes found to be on fire, 
while a train drawn by an engine without 
a ‘‘spark-catcher” was passing; there 
was no direct evidence that sparks had 
come from the engine. It was held that 
it was proper for the court to submit the 
question of negligence to the jury. Lack- 
awanna & Bloomsburgh R. R. Co. ». Doak, 
62 Penn. St. $79. But the use of wood ix 
@ coal-burning engine in a dry time, with 
« high wind prevailing, is negligence. Chi- 
cago & Alton R. R. Co. v. Quaintsnce, 58 
Tll. 889. The fact of the use of a locomo- 
tive without a screen over the smoke-stack 
is sufficient evidence of negligence to go to 
the jury, in an action for damages caused 
by a fire originating from such engine. 
Bedell ». Long Island R. R. Co., 44. N. Y. 
867. 

1 Snyder v. P. C. & St. L. R. RB. Co., 
11 W. Va. 14. 

2 Pennsylvania Co. v. Gallentine, 77 
Ind. $22. 
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part of September, when the weeds and grass were very dry and com- 
bustible, it was held that the jury were warranted in finding the com- 
pany guilty of negligence.’ From the mere fact that a railroad runs 
through a prairie country, with wild grass growing upon its right of 
way and adjacent thereto, it cannot be said, as a matter of law, that 
it is or is not incumbent upon the company to cut or destroy the 
wild grass upon its right of way and outside its road-bed, but the 
question is for the jury in view of the circumstances? But negli- 
gence may be inferred where, cord-wood or other combustible mate- 
rials are within the right of way of a railway company, and it permits 
such an accumulation of dry grass, weeds, and other inflammable 
matter within its right of way, exposed to fire from its engines, com- 
inunicable to such inaterials, as would not be permitted by a prudent 
and cautious man upon his own premises exposed to the same haz- 
ard.® And generally, if a railway company permits dry grass to 
remain standing between the railway track and the fence, in such 
quantities as to show negligence, evidence of the fact, in an action 
to recover damages for the destruction of a crop by fire in an adjoin- 
ing field, which was caused by sparks from a locomotive, is admissi- 
ble The question whether the mulching of the trees in an orchard 
with manure and wrapping them with dry straw is such contribu- 
tory negligence as will defeat a recovery for their destruction by 
fire set by sparks from an engine, is for the jury.’ If at the time of 


1 Tiinois Central R. R. Co. v. Frazier, direction of the switch-house towards the 


64 Il. 28, 

2 Sibilrud ». Minneapolis & St. Louis 
R. R. Co., 29 Minn. 68. 

8 Pittsburgh, &c. R. R. Co. v. Neleon, 
51 Ind. 160. 

4 Henry v. Southern Pacific R. R. Co., 
50 Cal. 176. 

6 Missouri, &. R. R. Co. rv. Cornell, 
11 Am. & Eng. R. R. Cas. (Kan.) 56. 
In a New York case, the plaintiff's evi- 
dence tended to show that defendant erected 
a small house for a ewitchman nearly op- 
posite the centre of the plaintiff's ice- 
house, which latter was a long wooden 
building near to defendant’s road ; a wood- 
stove was placed in the switch-house, the 
pipe from which went straight up through 
the roof, and was about fifteen feet distant 
from the ice-house ; sparks of consider- 
able size wera emitted from the pipe be- 
fore and after the fire. On the day of the 
' fire a strong wind was blowing from the 


ice-house ; the latter took fire just opposite 
the switch-house ; and while the fire was 
in progress, sparks were seen flying from 
the stove-pipe to the burning building at 
the spot where the fire first caught ; this 
was the first windy day after the erection 
of the switch-honse. On the part of de- 
fendant, evidence was given to the effect 
that engines burning wood were constantly 
passing on its track about eighteen feet 
distant from the ice-house, but they had 
80 passed for five years without doing in- 
jury. It was held that the evidence was 
sufficient to authorize a finding that the 
fire took from sparks from the switch- 
house, and that the defendant was negli- 
gent in the use of the stove. Briggs v. 
New York Central, &. R. R. Co., 72 N. Y. 
26. The plaintiff’s rick of beans was 
erected about eleven yards from the rails 
of the defendant’s road ; the engines were 
such as are usually employed on railways, 
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the fire the engine was properly constructed and in good order, that 
is sufficient, whether it was originally so constructed or not.’ In 


and when they sct fire to the rick were 
used in the ordinary manner and for the 
purposes authorized by statute. It was 
held that it was for the jury to say, on 
these facts, whether defendant was guilty 
of negligence. A nonsuit should not be 
granted. Aldridge v. Great Western Ry. 
Co., 3 M. & G. 514. To disprove the 
prima facie case of negligence made by 
the plaintiff, it was not enough for the de- 
fendant to show that the engine was of ap- 
proved construction and in good condition, 
and was operated by a skilful engineer and 
fireman in the customary manner, without 
showing that the “customary” manner 
was also a careful manner. Woodson v. 
Milwaukee, &c. R. R. Co., 21 Minn. 60. 
Evidence to show the employment of more 
men by the defendant after the fire than 
before — the necessity of having some men 
walk the track being conceded — is prop- 
erly allowed to go to the jury upon the 
question whether too few or incompetent 
men had not been previously employed. 
In such a case proof of dropping coals and 
scattering sparks is not confined to the oc- 
casion when the mjury was done, nor to 
defects in a single evgine of the company. 
Westfall v. Erie R. R. Co., 6 Hun(N. Y.), 
75. Where the question in what part of 
a building a fire commenced is material, it 
is error to permit a witness who had not 
seen its commencement, to state ‘‘ in what 
part of the building, judging from its ap- 
pearance when he first saw it, and from all 
the circumstances, the fire originated.” 
Wood v. Chicago, &c. R. R. Co., 40 Wis. 
582. Evidence of the emission of sparks 
from the engine at other times than the 
time of the injury in question is compe- 
tent. Crist ». Erie R. R. Co., 58 N. Y. 
638 ; Home Ins. Co. v. Penn. R. R. Co., 11 
Hun (N. Y.), 182; Nashville, &. R. R. 
Co. v. Tyne, 7 Am. & Eng. R. R. Cas, 
(Tenn.) 515; Philadelphia, &. R. R. Co. 
v. Schultz, 98 Penn. St. 341; Henry »v. 
Southern Pacific R. R. Co., 50 Cal, 176. 
Where a person snes a railrond company 
for negligently permitting sparks to escape 


from its engines and thereby setting fire 
to the plaintiff's , avd where it is 
claimed in the action that the defendant's 
engines are not iu proper conditivu to pre- 
vent the escape of sparks, it is not error for 
the court to permit the plaintiff to introduce 
evidence on the trial tending to show that 
other fires were caused by sparks escaping 
from the defendant's engines immediately 
before or immediately alter the time that 
this particular fire occurred. Such evi- 
dence would clearly tend to prove that 
defendant's engines were not in proper 
condition for arresting sparks, — either 
that they were not properly constructed 
or that they were out of repair. St. Joseph 
& Denver R. R. Co. c. Chase, 11 Kan. 47 ; 
Annapolis & Elk Bridge R. R. Co. v. 
Gantt, 89 Md. 115; Longabaugh v. Vir- 
ginia City & Truckee R. R. Co., 9 Nev. 
271. Thus, in an action for loss by fire, 
evidence was offered by the plaintiff to 
show that, at various times during the 
same summer before the fire in question 
occurred, the defendant’s locomotives scat- 
tered fire when going past the buildings, 
without showing that either of those 
which he claimed communicated the fire 
in question was among the number, or was 
similar to them in its make, state of re- 
pair, or management. It was held that 
the evidence was admissible, as tending to 
prove the possibility, and a consequent 
probability, that some locomotive caused 
the fire, and to show a negligent habit of 
the officers and agents of the corporation. 
Grand Trunk R. R. Co. v. Richardson, 
91 U 8. 454. It has been held that in 
an action for negligently setting a fire by 
coals dropped or sparks emitted from a 
locomotive, a witness may be allowed to 
testify that a few weeks after the fire com- 
plained of, another fire was caused on the 
same road by coals dropped from an- 
other engine of the same company. Longr- 
baugh v. Virginia City & Truckee R. R, 
Co., 9 Nev. 271. In a Massachusetts 
case, at the trial of an action against 
a railway company for the destruction 


4 Chicago & Northwestern R. R. Co. v. Boller, 7 Brad. (Ill.) 625, 
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an action against a railroad company for setting fire by its locomo- 
tive to the plaintiff's woodyard, the court charged the jury that if 
they believed that a locomotive, if properly constructed, and skil- 
fully managed, would not set fire to wood piled on the side of the 
track; and if they further believed that the plaintiff's wood was 
destroyed by fire or sparks from defendant’s engine, without the 
plaintiff's fault, they should find for the plaintiff; and it was held 
correct.! In some States it is held that where damage is caused by 
the escape of fire from a railway-engine, the burden is upon the com- 
pany to show that their engine was properly constructed, equipped, 
and operated ; and that the question of the sufficiency of such con- 
struction and equipment is one of fact for the jury. Thus in an 


of the plaintiff's property by fire, the 
defendant introduced evidence that the 
engine was furnished with the ordinary 
appliances of a cone and netting for arrest- 
ing sparks, which netting was examined 
on the following day and found to be 
whole and in good condition; and that 
the engine was in the same condition as 
on the previous day. It was held that it 
was competent for the plaintiff to show in 
rebuttal that the engine on the day of the 
examination emitted sparks which set fire 
to property in the same neighborhood. 
Loring v. Worcester, &c. R. R. Co., 181 
Mass. 469. But testimony offered to prove 
the insufficiency of the engine or the neg- 
ligence of the engineer, by showing that 
fire had escaped from other locomotives of 
a similar pattern is rejected as collateral 
and incompetent. Coale 7. Hannihal & St. 
Joseph R. BR. Co., 60 Mo. 227 ; Lester v. 
Kansas City, &c. R.R. Co., 60 Mo. 265. In 
a Pennsylvania case it appeared that the 
plaintiff's loss, if it was caused at all by 
the defendant's negligence, was attribut- 
able entirely to the escape of sparks at a 
particular time from one of two particular 
engines ; and evidence was held inadmis- 
sible on the part of the plaintiff, in order 
to prove the defendant's negligence, to the 
effect that sparks of unusual size had been 
emitted for some time prior to the fire by 
defendant's engines generally. Albert v. 
Northern Central R. R. Co., 98 Penn. 8t, 
316. Ina Rhode Island case, in an action 
for burning the plaintifi’s property by 
sparks from a locomotive, evidence that 
fires on the line of the road had origi- 


nated from such sparks, before the occur- 
rence of the one in question, was held 
admissible, to enable the jury to judge 
whether the defendant, in view of the pre- 
vious occurrence of such fires, exercised 
reasonable care at the time the one in 
question happened ; but evidence of fires 
occurring subsequently to the one in quea- 
tion is inadmissible, unless the possibility 
of communicating fire by sparks from a 
locomotive is disputed by the defendant, 
in which case it is admissible solely for 
the purpose of proving such a possibility. 
Smith v. Old Colony, &. R. R. Co., 10 
R. I. 22. In an action against a railway 
company for burning a barn by sparks 
from its engine, there was evidence that 
the fire commenced at or near the track, 
and that engines had passed shortly before 
the barn was fired, raising the presump- 
tion that it was fired by sparks from an 
engine, the particular one not being 
known. It was held that evidence by a 
witness nineteen miles away from the barn 
that it was a common occurrence for en- 
gines about where he lived to set fires for 
rods from the track, was admissible. Penn. 
R. R. Co. v. Stranahan, 79 Penn. St. 409. 

1 Longabangh v. Virginia City & 
Truckee R. R. Co., 9 Nev. 271. 

2 Burlington & Missouri River R. R. 
Co. tv. Westover, 4 Neb. 268. In an ace 
tion to recover for a building alleged to 
have been set on fire by sparks from one 
of the defendant's engines, which passed 
shortly before (he fire was discovered, and 
is claimed to have heen carelessly man- 
aged and unekilfully constructed, evi 
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action for injury by fire alleged to have been caused by a locomo- 
tive, it was proved on the part of the plaintiff that the fire broke 
out shortly after the passing of the defendant’s engine, and that 
that engine had none of the appliances which had been long in use 
to prevent sparks or hot cinders issuing from the chimney or the 
fire-box, and that there was no other way of accounting for the fire 
than by assuming it to have been caused by a spark or cinder frou 
the engine. For the defendant the evidence of several scientific wit- 
nesses was to the effect that the engine in question was 80 con- 
structed that it was unnecessary to provide any of the safeguards 
suggested by the plaintiff’s witnesses, and that it was impossible 
that sparks or cinders could have been thrown out by it so as to 
cause the damage complained of. In his summing up, the court, 
after a careful recapitulation of the evidence on both sides, left it to 
the jury to say whether or not there had been negligence on the part 
of the company either in using an improperly constructed engine or 
in improperly using an engine of the description mentioned by the 
defendant’s witnesses; and the charge was held correct.! 

In a suit for injuries to the plaintiff's woodland, by fires commu- 
nicated from engines on the defendant’s line, there was testimony to 
show that one of the fires was caused by the fireman or engineer 
throwing from the engine a burning stick, which fell into dry grass 
and leaves near the track, and that it was not unusual for the defend- 


dence that engines of the company passing 
near that place on other occasions emitted 
sparks and coals, which fell further from 
the track than the building in question, is 
competent. Sheldon v. Hudson River 
R. R. Co., 14 N. Y. 218, reversing 29 
Barb. (N. Y.) 226. Upon the question 
whether fire was communicated to a build- 
ing by sparks or coals from particular en- 
gines upon a specified occasion, evidence 
that sparks, and even coals, were emitted 
from other engines running on the same 
road upon other occasions, is incompetent, 
unless it be conceded that those other en- 
gines were of the same construction, used 
in the same manner, and in the same state 
of repair. Boyce v, Cheshire R. R. Co., 
42N.H. 97. A party is not answerable for 
the reasonable exercise of a right. He is 
liable for negligence, unskilfulness, or 
malice. The firing of woods several times 
by sparks from the engine of a company is 
not in itself evidence from which negli- 


gence in managing the fires can be in- 
ferred, Railroad Co. v. Yeiser, 8 Penn. 
St. 866. Proof of the fact that the engine 
threw out an unusual quantity of fire was 
held sufficient to overcome any direct evi- 
dence given that it was in good order, or, 
if in good order, that it was skilfully 
managed by the engineer. Chicago & 
Northwestern R. R. Co. v. McCahill, 56 
Ill. 28. In an action on the Massachu- 
setts statute, for injury to the plaintiffs 
buildings by fire communicated by the 
locomotive-engine of a railway company, 
the introduction by the plaintiff of evi- 
dence of the direction of the wind at a place 
five miles distant from the fire does not 
afford the defendant good ground of ex- 
ception, unless it appears to have misled 
the jury as to its direction at the time 
and place of the fire. Pierce v. Worcester, 
&c, R. R. Co., 105 Mass. 199. 

1 Freemantle v. London & Northwestern 
Ry. Co., 10 C. B. n. 8, 89. 
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ant’s firemen to throw off sticks of wood which had been tried and 
found too large to enter the furnace-door, and to which fire might 
alhere. It was held that the act was one within the scope of the 
servant's employment, and if it was a negligent one, the defendant 
was liable fur the consequences! In Missouri it is leld that if the 
employes of the railway company could readily have prevented the 
fire from escaping from the roadway upon the pluitiff's meadow, 
they were guilty of gross negligence, for which the company would 
be responsible, notwithstanding that the locomotive was provided 
with the most approved safeguards against the escape of fire, and 
that the engineer in charge of the locomotive was competent and 
careful. In a Pennsylvania case, the building of the plaintiff was 
about ninety feet from a railway, and was used for the storage of coal 
and straw. Some straw scattered about the building caught fire from 
sparks from a passing engine, and the fire thus ignited was carried 
by a high wind to the storehouse, which was destroyed. It was held 
that it was properly left to the jury to determine whether the negli- 
gence of the company, in allowing the escape of large sparks from 


the engine, was the remote or proximate cause of the injury.’ 


1 Spaulding v. Chicago & Northwestern 
BR. R. Co., 33 Wis. 582. 

2 Kenuey v. Hannibel, &. R. R. Co., 
63 Mo. 99. 

® Pennsylvania, &c. R. R. Co, v. Lacey, 
89 Penn. St. 458. A railway company au- 
thorized to use locomotives is not respon- 
sible for damages occasioned by sparks 
emitted from an engine travelling on its 
road, provided it is not guilty of negligence, 
and has taken due precaution to prevent in- 
jury from fire. Morris & Essex R.R. Co. 2. 
State, 86 N. J. L. 553. The emission of 
sparks from an engine is not in itself illegal, 
and the loss of property adjacent to the 
road from the sparks, apart from misuse, is 
damnum absque injuria, It is the duty of 
railroad companies, running their engines 
close to buildings, to use the utmost vigi- 
lance and foresight to avoid injury. Every 
known safeguard should be adopted, and 
every approved invention from time to 
time should be used, to lessen the danger. 
The best precautions in use should be 
adopted. It was held not to be error to 
charge that ‘‘if the defendants used ordi- 
nary skill in procuring a good and safe 
spark-catcher, such as are most in use in 


the country, and approved by experienced 
railroad operators and mechanics, they 
would not be required to use any other or 
greater care or skill in respect to the spark- 
catcher used by them.” The evidence of 
the practice and common use of a stack by 
many others in the same business, is ad- 
missible on the question of the safety of 
the stack. The duty of the company was 
performed, if the construction of the stack 
was that which was best adapted to the 
purposes in known practical use. Frank- 
ford & Bristol Turnpike Co. v. Philadel- 
phia, &c. R. R. Co., 54 Penn. St. 845. 
Running an engine through a village where 
wooden buildings are so near the track as 
to be exposed to fire from the sparks, re- 
quires a higher degree of care than when 
running in the open country. Under such 
circumstances, and after the law had been 
stated in effect as above, an instruction to 
the jury that the plaintiff could not recover 
if the engine was in good order, of proper 
construction, and used with ordinary care, 
was properly refused. When the exposure 
of the buildings is increased by reason of a 
wind blowing towards them from the en- 
gine, which is standing at rest upon the 
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In an Illinois case, in an action for the burning of a barn caused 
by sparks from the defendant’s engine, the jury were instructed that 


track, the corporation is responsible for the 
utmost vigilance and care. Ferov. Buffalo 
& State Line R. R. Co., 22 N. Y. 209. 
By reasonable care and diligence is meant, 
having engiues properly constructed, in 
good order, with suitable fixtures for pre- 
venting injuries by fire; the spark-catchers 
such ag are known to the company to have 
been used and approved of, and best calcu- 
lated to prevent the emission of sparks, 
while allowing sufficient draught to create 
steam enough to propel the engine at 
proper speed; and such care and diligence 
in using the locomotive upon the road, as 
would be exercised by skilful, prudent, 
and discreet persons having control of the 
engine, regarding their duty to the com- 
pany, and having « proper desire to avoid 
injuring property along the road. Balti- 
more, &c. R. R. Co. v. Woodruff, 4 Md 
242, Arailway company is responsible for 
fires caused by the careless emission of 
sparks in the ranning of its engines. 
Huyett v. Philadelphia, &c. R. R. Co., 23 
Penn. St. 378. And for fires caused by 
the negligent construction or management 
of their engines. Spaulding v. Chicago, 
&c. R. R. Co., 80 Wis. 110. Or for dam- 
ages resulting from fire communicated from 
cinders emitted from an engine operated 
on its road, in consequence of the negli- 
gence of its servants, or a defect in the en- 
gine, or want of the best contrivances in 
use for the prevention of the spread of fire. 
Jackson v. Chicago, &. R. R. Co., $1 
Iowa, 176; Kansas Pacific R. R. Co. v, 
Butta, 7 Kan. 308; St. Louis, &c. R. R. Co. 
v. Gilham, 89 Ill. 455; Rood v, New York, 
&c. R. R. Co., 18 Barb. (N. Y.) 80. An 
engine which throws sparks into a meadow 
one hundred feet from the track is not 
provided with proper appliances for arrest- 
ing its sparks. Illinois Central R. R. Co. 
v. McClelland, 42 Ill. 855. If it is relied 
upon by the company as a ground of de- 
fence that no burning sparks could reach 
so far as to set fire to the property, evi- 
dence is competent to show that the same 
engine using similar fuel, has emitted 
burning sparks which have fallen at as 
great a distance; and if evidence has been 
introduced in defence to show that other 


similar engines upon other roads did not 
emit sparks that would set fire to build- 
ings, evidence is competent in reply to 
show that such engines upon one of said 
roads have emittel sparks which set fire to 
objects. Rosi v. Buston, &. R. R Co., 6 
Allen (Mass.), 87. The jury may infer 
negligence from the fact that fire has been 
scattered along by an engine, where there 
is uo other explanation of the cause. To 
rebut that inference, the railway company 
should show the use of the best machinery 
and contrivances to prevent fire in that 
particular case, and that competent ser- 
vants were employed. Fitch v. Pacific 
R. R. Co., 45 Mo. 322. The fact that fire 
was comniunicated from the defendant's 
engine to the plaintiff's grain, with proof 
that this result was not probable, from the 
ordinary working of the engine, is prima 
facie proof of negligence sufficient to go to 
the jury. In such case, the finding of the 
jury will not be reviewed. Hull rc. Sacra- 
mento Valley R. R. Co., 14 Cal. 388, 
Where a house was set on fire by sparks 
from an engine on 8 dry and windy day, 
and it appears from the evidence that 
sparks flew to a great distance from de- 
fendant’s engines and also set fire to several 
fields and fences near the same time and 
place, it was for the jury to say whether 
this was sufficient evidence of carelessness. 
Huyett v. Phila, &e. R. R. Co., 23 Penn. 
St. 378. In a Vermont case, the plaintiffs 
claimed, and their evidence tended to prove, 
that the fire by which their property was 
destroyed originated by fire communicated 
by the engines of the defendant. The de- 
fendant gave evidence to show that its en-— 
gines were not permitted to run when not 
in good condition, or when defective in the 
fire-pans, dampers, screen, or smoke-stack, 
which are the only places where fire can 
escape. The plaintiffs then gave evidence, 
without objection, tending to show that 
engines in suitable repair and of proper 
construction would not scatter fire so as to 
endanger property. It was held that it 
was proper for plaintiffs to show that, at 
or about that time, defendant's engines 
generally and habitually scattered fire in 
the vicinity of aaid property. Cleavelands 
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if the engine was properly constructed, and supplied with all known 
and usual means for preventing the escape of sparks, the defendant 


v. Grand Trunk R.R. Co., 42 Vt. 449. 
When the facts are agreed, what consti- 
tutes negligence is a question of law, and 
the court can determine what is shown in 
the facts as readily and as fully as the dis- 
trict court. Kansas Pacific R.R. Co. v. 
Butts, 7 Kan. 309. If it appears that 
there was employed a greater amount of 
steam than was necessary on the engine, 
by reason of which an undue quantity of 
sparks was emitted, that will constitute 
negligence on the part of the company, if 
such unnecessary employment of the steam 
caused the destruction of property. Great 
Western R. R. Co. v. Haworth, 89 Ill. 846. 
It seems that proof that the engines in use 
on the railroad were properly inspected as 
often as once in two days, and found to be 
in proper order, is sufficient, although it 
does not come down to the very moment that 
the fire escaped which caused the injury, and 
show that at that time there was no defect 
in the engine. Spaulding v. Chicago, &. 
R. RB. Co., 30 Wis. 110. Witnesses who 
were a quarter of a mile away from a rail- 
road-track at the time a train passed, about 
fifteen minutes afterward observed fire, 
and going to the place, found it was 
burning on the right of way, and also 
in the plaintiff's field about fifteen yards 
west of the right of way. The wind was 
blowing from the east, and the right of 
way was covered with very dry grass and 
weeds. There was no fire on the east side 
of the track, and none had been obeerved 
before the passage of the train. It was 
held that this was evidence enough to sub- 
mit to the jury on the question whether 
the fire escaped from the locomotive that 
drew the train. Redmond ». Chicago, &c. 
R. R. Co., 76 Mo. 550. In a Kansas case 
it appeared that the engine in passing over 
a distance of a few miles with an ordinary 
load, set the adjacent grass and stubble on 
fire several times; that though this engine 
had been backward and forward over the 
same road during all of that fall, and 
though other engines were passing and re- 
passing, some upon the same day, yet no 
fires had been communicated other than 
these upon this day from this engine; that 
engines in good order, and carefully man- 
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aged, seldom communicated fire to the 
adjacent grass and stubble; and where it 
, appeared that something was seen to be 
thrown out of the smoke-stack, and fall 
into the neighboring stubble, and almost 
immediately the stubble was in a blaze, 
and thereafter a piece of coal was found 
surrounded by ashes in the stubble, and 
apparently the remnant of a piece of coal 
six inches in diameter, which had been 
there burning; and where the conductor 
of the train, at the first station after pass- 
ing these fires, telegraphed to the assistant 
superintendent of the road ‘‘that the en- 
gine was setting the country on fire;” and 
where it appeared from the testimony of 
experts that where an engine starts a suc- 
cession of fires, and others operated along 
the same road under similar circumstances 
of wind and weather do not start any, the 
difference can be reasonably accounted for 
only upon the supposition of defects in the 
construction, condition, or management of 
the engine doing the damage, —it was held 
that n verdict finding negligence would be 
sustained, although several competent wit- 
nesses, who examined the engine at and 
shortly after the fire testified, that it was in 
perfect order and supplied with the best 
appliances for preventing the escape of fire, 
and that the engineer was competent end 
careful, and he testified that he used all 
possible care and precautions tO preveut 
the escape of sparks end fire upon that 
day; and although there was no direct 
testimony contradicting these wimessea, 
and that it was impossible for any one 
from the testimony to point out in what 
respect, if at all, the engine was defective, 
or out of order, or the engineer guilty of 
negligence. Atchison, &. R. R. Co, ». 
Campbell, 16 Kan. 200; Kenney v. Hanni- 
bal, &c. R.R. Co., 70 Mo, 248. Where 
the issue was, whether the fire which de- 
stroyed plaintiff’s barn was caused by neg- 
ligence of the defendant in running its 
engine, the defendant showed that the en- 
gine was a perfect one in all respects, and 
was provided with all suitable appliances 
for preventing the escape of fire; and the 
persons in charge of the engine at the time 
testified that it was run in a careful manner, 
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was not liable unless the fire was caused by the negligent and un- 
skilful management of the engine by the defendant’s agents, and 
they were required to find specially whether the defendant was 
guilty of negligence which caused the loss, and, if so, in what such 
negligence consisted. The jury, answering the first question affirma- 
tively, found that the negligence consisted in “not using proper pre- 
caution in handling the engine to prevent the extraordinary escape 
of sparks in passing the barn ;” and the finding was held to be suffi- 
ciently specific.! 

Sxc. 330. Negligence of the Property-Owner. — The owner of lands 
adjacent to a railway is not obliged to keep his lands contiguous to 
the track free from leaves or other combustible matter Thus, 
where the contributory negligence charged consisted in permitting 
an accumulation of hay and shavings between two buildings de- 
stroyed, and under one of them, which was set upon blocks two and 


and that the spark-arresters on the smoke- 
pipe, and in the fire-box, were both closed, 
so that no dangerous coals or sparks could 
escape therefrom. The testimony for the 
plaintiff was not only that the barn was 
found on fire shortly after the engine 
passed, but that, at the time of such pass- 
_age, the engine was emitting sparks in 
great numbers, and couls an inch or more 
in length; that some of these struck the 
barn, and some went under it; that coals 
of a similar size were seen immediately 
after on the track and on the snow beside 
the track, in the immediate vicinity of the 
barn; and that several stumps, a short 
distance from the barn and near the track, 
were also found to be on fire a short time 
after. Officers of the company also testi- 
fied that, if the engine had been properly 
run and cared for, no coals of the size de- 
scriped could have escaped. It was held 
that the court did not err in refusing a 
nonsuit. Brusberg v. Milwaukee, &c. R. R. 
Co., 55° Wis. 106. The plaintiff is not re- 
quired to prove whieh one of the defend- 
ant’s engines set the fire complained of. 
Bevier v. Delaware & Hudson Canal Co., 
18 Hun (N. Y.), 254. In an action 
against a railway company for negligence 
in setting a fire to cord-wood, it was held 
that the fact of a fire having occurred in 
the woodyard previous to the building of 
the railway was entirely irrelevant. Lon- 
gabaugh v. Virginia City “& Truckee R. R. 


Co., 9 Nev. 271. For damages done to 
the land itself, as well as those affecting 
crops, fences, etc., by fire caused by negli- 
gence, the person who was in the actual 
possession and occupancy of the land may 
recover without proof of paper title, unless 
the defendant show an outstanding adverse 
title to the land higher than a mere pos- 
sessory one, McNarra v. Chicago, &. 
R. R. Co., 41 Wis. 69. In an action to 
recover for an injury to the freehold, plain- 
tiff must show such title as entitles him to 
damages, not to the possession merely, but 
to the freehold. Miller v. Long Island 
R. R. Co., 71 N. Y. 880. Where a person 
brings a suit to recover damages for a loss 
by fire of premises which he alleges to 
have belonged to him, the defendant may, 
in order to contradict the allegations of 
ownership, put in evidence the record of 
@ judgment recovered by another party 
against an insurance company for the loss. 
This is some evidence, though not stiong 
or important, that the plaintiff was not the 
owner. Albert v. Northern Central R. R. 
Co., 98 Penn. St. 316. 

1 Caswell v. Chicago & North Western 
R. R. Co., 42 Wis. 193. 

* Delaware, &c. R. BR. Co. v. Salmon, 
89 N. J. L. 299; Salmon v. Delaware, &e. 
R. R. Co, 38 N. J. L. 5; Philadelphia, 
&e. R. R. Co. v, Schultz, 98 Penn. St. 
841; Pittsburgh, &. R. R. Co. »v. Jones, 
86 Ind. 496. 
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one-half feet high, and with the side next the track left open below 
the sills, it was held that the question of contributory negligence 
should be submitted to the jury! In a New York case, the plain- 
tiff was accustomed to stable his horse in a barn situated within 
about two feet of the fence beside the defendant’s road ; the bed- 
ding and manure of the horses were thrown out of a window in the 
barn near the track, and allowed to accumulate during a hot, dry 
season, from the spring until in July, when it was set on fire by a 
spark from one of defendant’s engines. It was held that the evi- 
dence of contributory negligence on the part of the plaintiff was 
sufficient, to require the question to be submitted to the jury. A 
person is not bound to provide appliances to prevent fires arising 
from the negligence of a railway company.’ 

Damage caused by fire through the negligence of one party, but - 
increased through the negligence of the party suffering the loss, may 
be recovered up to the time when the contributory negligence began 
to affect the result; hence there was error in the charge to the jury 
when it would be understood by them that, if the plaintiff neglected 
to do what a prudent man would have done when he learned of the 
fire, it defeated his right of recovery for the previous as well as sub- 
sequent damages.‘ It is held that no obligation rests upon the 
owners of property along a railway to keep it in a condition to be 
always safe from the fires thrown from passing engines, They are 
not bound to remove combustible material on their own land in 
order to obviate the consequences of possible, or even probable, neg- 
ligence of the company; and in such cases there is not contribu- 
tory negligence on the part of the owner of the property destroyed.® 
Thus, where a barn quite near a railway track was negligently 
burned by sparks from an engine, it was held not evidence of con- 
tributory negligence that the owner suffered the roof to be in such 
condition that it was more liable to take fire than if it had a secure 
and safe roof. 

If a person places cord-wood upon the right of way of a railroad, 
under contract, express or implied, with the company so to do, he 
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does not thereby contribute to an injury caused by the destruction 
of the wood by fire communicated from a passing engine.' The fact 
that the plaintiff bad not ploughed around stacks, so as to prevent fire 
from reaching them, is not negligence per se. Whether it amounts to 
negligence is a question of fact to be determined by the circumstances 
of the case? Persons who live near railroads are bound to take 
notice of the increased danger to their property from fire, and to 
exercise a proportionate amount of care to protect it* And persons 
occupying farms along a line of railway are entitled to cultivate 
them in the usual manner, and may recover damages for fires caused 
by the negligence of the railway company, although they have not 
ploughed up the dry grass or taken other unusual means to guard 
against injuries by fire.‘ In an action against a railway company to 
recover the value of certain stacks of oats, destroyed by a fire set by 
its engine, evidence of the custom of the neighborhood, not to plough 
around the stacks, is not competent for the purpose of showing a 
want of contributory negligence A party cannot be chargeable 
with negligence for not doing that which, if done, would afford him 
no protection; and evidence tending to show that the plaintiffs 
failure to plough around his hay-stacks did not contribute to the loss 
is admissible.6 The fact that a farmer permits dry grass and other 
combustible matter to remain on his land does not constitute con- 
tributory negligence on his part 0 as to prevent him from recover- 
ing against a railway company for the destruction of property there 
situate, caused by fire escaping from a passing train and driven by a 
high wind through similar combustible matter on the company’s 
right of way and on an intervening farm? 

Though a burning railway-car which is ran off on a switch to save 
the train and main track is negligently stopped so near another's 
property as to ignite and consume it, the company is not liable for 
the injury, if the owner of the property, or his agents or employés 


1 Pittsburgh, &. R. BR. Co. v. Nelson, * Snyder v. P.C. & St L RR Co, 
51 Imd. 150. 11 W. Va. 14. 
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having charge of it, are present and can save it, but réfuse to do so; 
or if they arrive after the property is on fire they must save what 
they can, or that omitted to be saved will go in mitigation of the 
damages ; but agents or employés of the owner in other business, not 
connected with the property, are under no legal obligation to protect 
it, and their omission to do so is not contributory negligence on the 
part of the owner! But the fire having originated thirty or forty 
rods from the plaintiff's land, and the only evidence bearing on his 
negligence being that he saw smoke rising from defendant's track 
on two or three days,—the last time being eight days before his 
property was burned,—- and took no measures to have the fire ex- 
tinguished, it was held that this would not sustain a finding of con- 
tributory negligence. But where fire is communicated to a building, 
the owner cannot recover for the loss of such property, if he could 
easily and without danger have saved it from destruction’ But he is 
not bound to use extraordinary means to extinguish or prevent the 
spread of the fire. 

The fact that the building would not have been set on fire if the 
plaintifi had not left a window open facing the railway is not a 
defence. Thus, in an action against a railway company, by the 
owner of land lying contiguous to the defendant's track, to recover 
damages for the burning of a house situated on the land, and of 
personal property therein belonging to him, alleged to have been 
caused by sparks escaping from the locomotive used by the defend- 
ant, which was not provided with a sufficient spark-arrester, the 
jury, with their general verdict for the plaintiff, found specially that 
the plaintiff's house was set on fire by sparks emitted from the 
smoke-stack of an engine which was provided with an improper, defec- 
tive, and unsafe spark-arrester ; that if the engine had had a proper 
spark-arrester the burning could not have occurred; that the sparks 
entered an unoccupied upper room of the house, through a window 
fronting on the track, left open by the plaintiff; and that, thongh 
the opening of the window contributed to the burning, yet, as the 
plaintiff did not know of the use or presence of the defective engine, 
he was not guilty of negligence in having the window open. It 
was held that the defendant was not entitled to judgment on the 


1 St. Louis, &. R. BR. Co. v. Hecht, $ Chicago & Alton R. R. Co. v. Pen- 
88 Ark. 357. . nell, 94 Ill. 448. — 
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special verdict.! In the absence of evidence tending to show 
whether the plaintiff was or was not negligent, the coart should 
direct, and the jury should find, that he was not negligent* Where 
a party erects his building at a reasonably safe distance from the 
railroad track, he cannot be held guilty of negligence because it is 
8» sitaated as to be liable to be set on fire by another, subsequently 
erected in dangerous proximity to the track® And where a railway 
is constructed at such a distance from a building that it is not likely 
to be set on fire by sparks from engines properly constructed, it is 
not negligence in the owner not to remove the building. 

The erection of buildings by the permission of a railroad company 
within the line of its roadway by other parties, for convenience in 
delivering and receiving freight, is not inconsistent with the purposes 
for which the charter was granted; and a license by the company 
to such other parties is admissible to show its consent to the occu- 
pation of its premises. Where the statute of a State provides that 
“when an injary is done to a building or other property by fires 
communicated by a locomotive-engine of any railroad corporation, 
the corporation shall be responsible in damages for such injury,” and 
have an insurable interest in such property “along its route,” it 
was held that the phrase “alony its route” means in proximity to 
the rails upon which the locomotive-engines run; and that the cor- 
poration is liable for such an injury to buildings or other property 
along its route, whether they are outside of the lines of its roadway 
or lawfully within those lines® A party who erects a building on 
or near a railway track knows the dangers incident to the use of 
steam as a motive power, and must be held to assume some of the 
hazards connected with its use on such thoroughfares. While the 
party has the right to erect a building near the track, and in an 
exposed position, yet if he does so, he is bound to a higher degree 
of care in providing proper means to protect his property from 
fire than a person in a less exposed position, and is also required to 
use sn reasonable means to save his property in case a fire should 
occur. 


Warehousemen who have authorized the use of a locomotive on 
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their premises, and have known of its use and acquiesced in it, have 
no right of action for damage done to their property by fire set by 
sparks from such engine. Thus, the owners of a warehouse owned 
a railway track running on their own premises near it, and em- 
ployed a railway company to send an engine to draw cars over it 
for their accommodation. The engine threw off sparks badly, and 
this they observed and complained of, but nevertheless continued to 
make use of it fora long time. At last the warehouse was burned 
by sparks emitted from the engine, and it was held that the plaintiff 
had no redress therefor, as he had virtually licensed the use of the 
defective engine.? 

SEc. 331, Statutory Liability. —In some of the States it is pro- 
vided by statute that the fact that a fire is set by sparks, etc., from 
an engine shall be prima facie evidence of negligence. But this 
merely makes proof of the communication of fire evidence sufficient, 
in the absence of proof that the company was not in fact negligent, 
to warrant a verdict against the company.? It is not sufficient, to 
rebut this presumption, for the company to show that its engines 
were provided with the best and most approved appliances, but it 
must also show that they were properly and carefully managed? 
and that its roadway was kept clear of dry and combustible mat- 
ter. In such cases it is sufficient for the plaintiff to show that 
the fire was set by the company’s engines, etc., and the burden is 
thrown upon the company of showing that it was not set by its negli- 
gence. In some of the States railway companies are made liable, 
irrespective of the question of negligence, for fires set by their 
engines, and as a compensation for this extraordinary liability are 
given an insurable interest in such property ; and these statutes have 
been held to be constitutional, even in their application to corpora- 
tions established before the statute was passed, and although dam- 
ages for the risk of fire were considered when the land was taken? 
Where the statute extends to “ buildings or other property,” it covers 
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woodlands or growing trees? and other property real or personal, 
and embraces all property destroyed by the fire first communicated 
by such engines? Under these statutes the plaintiff is only required 
to show that the fire was communicated from the defendant's “ en- 
gines ;” and no degree of care on the part of the defendant will defeat 
its liability; nor will the contributory negligence of the plaintiff, 
unless it amounts to actual fraud by an intentional exposure of the 
property, operate as a defence.* 

Sxc. 332. Remote Fires.—-A railway company is not excused 
from liability because the fire injuring or destroying the plaintiff's 
property first fell upon the land of another, and from thence was 
communicated to. the plaintiff's land by means of dry grass, stubble, 
or other combustible materials, or even passes over the land of 
several intervening owners before it reaches the plaintiff’s land, at 
a great distance from the point where it was first kindled® Thus, 
where a spark from a locomotive set fire to grass near the track and 
spread in a direct line, without break, across land of several different 
proprietors, and a highway, to the plaintiff’s woodland half a mile 
away, it was held responsible for the injury.6 So, where a fire was set 
by sparks from a locomotive-engine to wood piled against a freight- 
house at the railroad-station in a village, which consumed the freiyht- 
house and spread to and injured the station-house, which was thirty 
feet distant from the freight-house, and a dwelling-house about six- 
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teen hundred feet distant from the station-house, and seven hundred 
and forty feet from the track, caught fire from sparks wafted from this 
conflagration, and was injured, it was held that the railroad company 
was liable for the injury.’ So it has been held liable for injuries from 
fire where it has spread to property eight miles away,? being swept 
by a high wind in such a manner that the consequences might have 
been anticipated. In a New Jersey case® the court stated the rule to 
be that where a fire originates in the negligence of another, and is not 
immediately communicated to the property destroyed, but is commu- 
nicated from one building to another until it reaches the property 
destroyed, casual connection will only cease when between the neg- 
ligence and the damage an object is interposed which would have 
prevented the damage, if due care had been taken. In such case, 
when the burning matter is oil, a running stream may form a natural 
link in the chain of causation. Where a fire originates in the care- 
lessness of a defendant, and is carried directly by a material force, 
whether it be the wind, the law of gravitation, combustible matter 
existing in a state of nature, ora running stream, to the plaintiff's 
- property, and destroys it, the defendant is legally answerable for the 
loss. But in a Pennsylvania case‘ it was held that an act is not to 
be considered the proximate cause of an injury, unless the injury 
was such @ consequence as under the surrounding circumstances of 
the case, might and ought to have been foreseen by the actor as 
likely to flow from his act; and that where, owing to failure of the 
engineer of an oil train seasonably to observe an earth-slide upon 
the track, the train was thrown off, the oil-cars burst, and the ignited 
oil was carried by the waters of a creek against buildings of an 
adjacent land-owner, destroying them by fire, the company could 
not be held chargeable for the loss.6 It is now generally held that 
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the intervention of a new and independent agency is necessary to 
prevent liability, and the circumstance that the fire was spread by 
the wind will not defeat liability! In an English case, workmen 
employed by the defendant, after cutting the grass and trimming the 
hedges bordering the railway, placed the trimmings in heaps between 
the hedge and the line, and allowed them to remain there fourteen 
days during very hot weather, which had continued for some weeks. 
A fire broke out between the hedge and the rails, and burnt some of 
the heaps of trimmings and the hedge, and spread to a stubble-field 
beyond, and was there carried by a high wind across the stubble- 
field and over a road, and burnt the plaintiff’s cottage, which was 
situated about two hundred yards from the place where the fire 
broke out. There was evidence that an engine belonging to the 
defendant had pussed the spot shortly before the fire was first seen, 
but no evidence that the engine had emitted any sparks, nor any 
further evidence that the fire had originated from the engine; nor 
was there any evidence that the fire began in the heaps of trimmings, 
and not on the parched ground around them. It was held that it being 
a matter of common knowledge that engines do emit sparks, there 
was evidence for the jury that the fire originated in sparks from the 
engine that had just passed ; that there was evidence for the jury 
that the defendant was negligent in leaving the dry trimmings; 
that the trimmings either originated or increased the fire, and caused 
it to spread to the stubble-field; and that if the defendant was neg- 
ligent it was responsible for the injury that resulted from its conduct 
to the plaintiff, although it could not have reasonably anticipated 
that such injury would be caused by it.2 Where éwo fires are caused 
by sparks emitted from one of the defendant’s engines, and neither 
of the fires is kindled on the land of the plaintiff, but each is kin- 
dled on the land of a different owner, and these two fires spread, 
finally uniting, and then pass over the property of several landed 
proprietors and finally reached the plaintiff’s property, three and a 
half to four miles distant from where the fires were first kindled, 


superintendent having filled one car, de- 
tached it to fill another ; the first car ran 
down the grade and collided with an en- 
gine, which set fire to the cars and burned 
a neighboring house. In a suit against 
the company for burning the house, it was 
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and there do damage, the damage is not too remote to be recovered.! 
In a Missouri case sparks escaping from a railroad locomotive set 
fire to the prairie adjoining the company’s right of way at a place 
where the grass was very rank and dry. The wind being high, the 
fire extended some three miles before night, and continued to burn 
during the night, though slowly, the wind having fallen. The fol- 
lowing morning the wind rose again and blew with great violence, 
carrying the fire some five miles further in the course of a few hours, 
to the plaintiff’s farm, where it swept over a fire-line of sixteen feet 
of ploughed ground and destroyed plaintiff’s property. Such violent 
winds were not infrequent in that country. In an action of damages 
against the company, it was held that, as a rise of the wind was a 
thing which a prudent man might reasonably have anticipated, it 
could not be regarded as the intervention of a new agency, so as to 
relieve the company of the consequences of its negligence in permit- 
ting the fire to escape ; and as the fire was in fact one continuous con- 
flagration, notwithstanding the lapse of time and the great distance 
over which it travelled before reaching plaintiff’s property, a judg- 
ment in his favor was affirmed? So where the sparks from the de- 
fendant’s engine set fire to certain stubs of grass, where the grass had 
been previously mown, and the fire thus kindled spread until it reached 
the plaintiff’s property, thirty rods distant, and then consumed the 
property ; and where the stubs of grass, the ground over which the fire 
spread, as well as the property consumed by the fire, and for which 
the plaintiff sued, all belonged to the plaintiff, the damage to the 
plaintiff caused by the fire was held not too remote to constitute the 
basis of an action. And generally it may be said, if by the neg- 
ligence of a railroad company, a fire, communicated from the sparks 
of an engine, commences on the premises of one proprietor and 
spreads to those of another, and destroys his crop, the latter may 
recover damages for the injury, if the injury was the direct conse- 
quence of the original firing* Thus, where grass and herbage on the 
right of way of a railroad was set burning by fire from an engine, the 
fire spreading rapidly and burning continuously until it reached the 
farm of plaintiff, situated a half-mile from the track, destroying straw, 
timber, etc., it was held that the damage was not too remote to be 
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recovered.! So, in an action for damages against a railroad company 
for the destruction of plaintiff’s fence by fire, it appeared that the 
plaintiff’s fence was three-fourths of a mile from the fence which 
was first ignited by sparks emitted from an engine of the defendant, 
but was connected with it by a continuous line of fence joined to- 
gether by intermediate land-owners, and that the owner of the fence 
which originally caught on fire was guilty of contributory negli- 
gence. It was held that the negligence of the plaintiff in connect- 
ing with such fence was remote, and did not affect his right to 
maintain the action? But where a new and independent agency 
intervenes, or when the transmission of the fire is not direct and 
continuous, so that the consequences could have been anticipated, 
liability cannot be predicated against the company. Thus, where it 
appeared that a warehouse standing near the railroad-track was set 
on fire from sparks escaping from an engine, and that at the time 
there was a strony wind blowing in the direction of the plaintiff’s 
stable, which was situated one hundred and one rods from the ware- 
house, and that there was no combustible material intervening, but 
that the high wind carried brands from the burning warehouse to the 
stable of plaintiff, which caused it to take fire, it was held that the 
burning of the stable was not the natural and proximate consequence 
of the burning of the warehouse, and that the railway company was 
not liable therefor. But the negligence of a third person in not 
stopping the fire will not defeat the company’s liability. Thus, in 
an action to recover the value of an elevator alleged to have been 
burned by fire communicated to it from the building of another, 
which was set on fire by sparks from a locomotive on the defend- 
ant’s railroad, it was held that the contributory negligence of the 
owner of the building first burned would not constitute a defence.* 
The question of negligence in such cases was held to be for the jury 
to determine® 
In a case where the fire has not been communicated directly to the 
plaintiff’s property by sparks or cinders from the defendant's engine, 
— as, where it has spread from its first beginning, and thus been com- 
municated indirectly to the plaintiff’s property, — it is a question 
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proper to be submitted to the jury, to determine, from all the facts 
of the case, whether the injury complained of is the natural conse- 
quence of the defendant’s negligence, or whether it has been caused 
by “some intervening force or power, which stands naturally as the 
cause of the misfortune.”! Thus, where a crop is destroyed by fire on 
the line of a railroad, and the fire originates from a spark emitted 
from the engine, which ignites the grass some distance from the crop, 
the question whether the destruction of the crop was the proximate 
result, to be reasonably expected from the carelessness of the railway 
company, is one of fact for the jury.? Ina Pennsylvania case, sparks 
were thrown from an engine to a point on land adjoining the plain- 
tiff’s, about three hundred feet from a lumber-pile belonging to the 
plaintiff. The sparks set fire to combustible materials, consisting of 
leaves, briers, brush, stumps, and logs, burning the same in its path- 
way, until it reached the plaintiff's lumber. The weather was dry, 
and a high wind was blowing in the direction of the property de- 
stroyed. The fire reached the lumber about two hours after it 
started, and could not be extinguished by any effort. In a suit for 
the loss, there was evidence on the part of defendant tending to 
another theory as to the origin and extent of the fire. It was held 
that it was properly left to the jury to determine whether the neg- 
ligence of defendant was the proximate or remote cause of the injury.® 
So where sparks from the defendant’s engine set fire to a railway-tie, 
from which rubbish left by the defendant on its road was fired, 
communicated with the plaintiff’s fence next to the road, and spread 
over two fields, burned another fence and standing timber six hun- 
dred feet distant from the road, it was held that the proximity of 
the cause was for the jury. And the finding of the jury, that the 
burning of the plaintiff’s mill and lumber was the unavoidable 
consequence of the burning of the defendant’s elevator, which had 
been caused by defendant’s negligence, is, in effect, a finding that 
there was no intervening and independent cause between the neg- 
ligent conduct of the defendant and the injury to the plaintiff 


1 Annapolis & Elk Ridge R. R. Co. v. 8 Lehigh Valley R. R. Co. v. McKeen, 
Gantt, 39 Md. 115; Philadelphia, &. 90 Penn. St. 122. 


R. R. Co. v. Constable, 39 Md. 149. 4 Pennsylvania R. R. Co. v. Hope, 80 
2 Perry v. Southern Pacific RR. Co., Penn. St. 878. — 
50 Cal. 678 6 Milwaukee, &c. RB. R.Co. o. Kellogg, 


04 U. 8. 469. 
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Sec, 333. Liability Generally. —- Whatever may formerly have 
been the rule, it is now well settled that corporations, like individ- 
uals, are liable for all species of torts, as well those which involve 
malice, as those which do not.!_ Thus, a corporation is civilly liable 


for vexatiously obstructing one’s 
nuisance and may be indicted 


1 Goodspeed o. East Haddam Rank, 22 
Conn. 530; National Car Brake Shoe Co. 
e. Lake Shore, &c. BR. R. Co., 4 Fed. Rep. 
219; Penn. R R. Co. v. Vandiver, 42 
Penn. St. 365; Williams v. Planters’ Ins. 
Co., 57 Miss. 759; Carter v. Home Machine 
Co., 51 Md. 290; Wheeless v. Second 
Nat. Bank, 1 Baxt. (Tenn.) 469 ; Emigh 
v. Chicago, &c. R. R. Co., 1 Biss. (U. 8. 
C. C.) 400; Philadelphia, &. R. R. Co. 
v, Quigley, 21 How. (U. 3.) 202; Turrill 
v. IIL Central R. R. Co., 8 Biss. (0. & 
C. 0.) 52; Boagher v. Life Assn., &., 75 
Mo. 319; 42 Am. Rep. 418; Evening 
Journal Assn. v. McDermott, 44 N. J. L. 
430; 82 Am. Rep. 892; Vance v. Erie 
R. R. Co., 88 N. J. L. 884; York, &. 
R. R. Co. v. Winans, 17 How. (U. 8.) 30; 
Sayles 0. Chicago, &e. R. R. Co., 1 Biss. 
(U. 8. C.C.) 468; 3 id. 52; Winans ov. 
N. Y. & Erie R. R. Co., 21 How. (U. 8.) 
88; Winans v. Schenectady, &c. R. R. Co., 
2 Blatchf. (U. S. C. C.) 279; Eastern 


trade? for assault,* for libel;* for 
for obstructing a highway,’ for 


Counties Ry. Co. v. Broom, 6 Exchq. $14; 
Poulton v, London, &c. Ry. Co, L. R. 2 
Q. B. 534 ; Goff ©. Gt. Northern Ry. Co., 
8 EL & E. 672; Whitfield ». South-East- 
ern Ry. Co., El., BI., & EL 115. 

3 Green v. London Omnibus Co., 7 C. 
B. {N. s.) 290. 

® Eastern Counties Ry. Co. v. Broom, 6 
Exch. 314; Moore v. Fitchburg R. R. 
Co., 4 Gray (Mass.), 465; Hanson rc. 
European, &c. R. R. Co., 62 Me. 84; 16 
Am. Rep. 404; McKinley v. Chicago, &. 
R. BR. Co., 44 Iowa, 314; 24 Am. Rep. 
748; Passenger R. R Co. v. Young, 21 
Ohio St. 518; 8 Am. Rep. 78. 

4 Phila., &c. R. R. Co. v. Quigley, 21 
How. (U. 8.) 202; State v. Atchison, 3 
Lea (Tenn.), 729; 31 Am. Rep. 66. 

§ First Baptist Church v. R. BR. Co., 5 
Barb. (N. Y.) 79. 

* Reg. v. Gt. North of Eng. Ry. Co., 
9 Q. B. 815. 


SEC. 334.] LIABLE FOR INJURIES TO REAL ESTATE. 1875 
Sabbath-breaking,’ and may be punished for contempt? It is liable 
for the violation of a patent right? So it is liable for false imprison- 
ment. Thus, ina New York case,‘ the plaintiff, who had entered 
one of the defendant's cars at Forty-Second street, New York city, 
while attempting to pass out of the station at Rector street was 
stopped by the gateman, who demanded his ticket. Upon being 
told by the plaintiff that he had purchased a ticket lut had lost it, 
the gateman detained him, and finally sent for a policeman, who 
arrested him on the charge of disorderly conduct and refusing to pay 
his fare, and took him to the station-house where he was detained 
over night. On the next morning he was examined before a police 
justice and discharged. The defendant had instructed its gatemen 
to compel passengers to produce their tickets on leaving its stations. 
It was held that defendant was liable for false imprisonment. 

In an English case,® the plaintiff, having taken a horse to an agri- 
cultural fair by the defendant’s railway, was entitled under arrange- 
ments advertised by the defendant to take the horse back free on 
the production of a certificate. The plaintiff accordingly produced 
a certificate and the horse was put into a box without payment or 
booking. At the end of the journey the station-agent demanded 
payment for the horse, and the plaintiff refusing, he was detained at 
the station in the custody of two policemen under the orders of the 
station-master uutil it was ascertained that all was right. The com- 
pany was held liable for the false imprisonment. Indeed it seems 
to be now generally well established that railway companies are lia- 
ble civilly the same as an individual is, for all classes of torts com- 
mitted in the prosecution of its business, and the doctrine is so well 
established that it is not necessary to cite the cases holding a con- 
trary doctrine.® 

Src. 334, Liability for Injuries to Real Hstate, -— We have already 
seen that railway companies acting within the scope of the powers 


R. R. Co, 2 Blatchf. (U. 8. C. C.) 279; 
Turrill v. Illinois Central R. R. Co, 3 
Biss. (U. 8. C. C.) 66 ; Sayles v. Chicago, 


1 State ov. Balt. & C. R. R. Co., 15 W. 
Va. 362. 


2 People v. Albany & Vt. R. R. Co., 12 
Abb. Pr. (N. Y.) 171. 

3 National Car Brake Shoe Co. v. Lake 
Shore, &. R. R. Co., 4 Fed. Rep. 219; 
York, &c. R. R. Co. v. Winans, 17 How. 
(U. 8.) 30; Winans v, New York, &c. 
R. R. Co., 21 How. (U. 8.) 88; Emigh v. 
Chicago, &c. R. R. Co. 1 Biss. (U. 8, 
C. ©.) 400; Winans v. Schenectady, &. 


&. BR. Co, 1 Biss. (U. 8. C. C.) 
400. 

4 Lynch v. Metropolitan Elevated R. R. 
Co., 90 N. Y. 77; 43 Am. Rep. 141. 

6 Poulton v. London, &. Ry. Co., L. 
R. 2 Q. B. 684. 

6 Goodspeed v. East Haddam Bank, 
ante, 
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conferred upon them are not liable for injuries by the taking of real 
estate for their use, except in the manner provided by statute. But 
if by an act outside of the scope of their charter-powers, or in excess 
thereof, they injure adjacent property, they are liable therefor in the 
same manner, to the same extent, and by the same remedies that an 
individual would be, and the doctrine of ultra vires has no applica- 
tion.! The statute remedy does not exclude actions to recover for in- 
juries inflicted by an unwarranted, unlawful, or improper exercise of 
ite functions; and whenever it transcends its powers, orexecutes them 
in @ manner not warranted by its charter, it is liable for the inju- 
rious consequences,?— for an entry upon land outside of its location, 
to take materials without authority of law or a license from the 
owner ;® or if it so uses adjoining land for a cart-way,‘ or obstructs an 
easement,’ or does any other act upon adjacent lands not authorized 
by its charter, it is liable in trespass therefor.° So too, it is liable, 
in an action on the case, for consequential injuries to lands outside 
its location resulting from the improper or negligent exercise of its 
powers, —as, if it runs engines over its road not provided with suit- 
able spark-protectors, whereby fire is communicated to adjacent 
lands;’ or, if it erects embankments without suitable culverts to 
carry away the water of a natural stream, whereby the land of super- 
riparian owners is flooded ; or, if it permanently diverts the waters of 
a natural stream so as to injure a lower mill,® or deals with surface 
water in a manner not warranted by law, to the injury of adjacent 
estates ;° or erects buildings for the prosecution of a noisy trade, which 


Bevier v. Delaware, &. R. R. Co., 18 


1 Doonan v. Midland Ry. Co., L. R. 2 
App. Cas, 792. 

3 See chap. xii. 

§ Parsons v. Howe, 41 Me. 218. 

4 Sabin v. Vt. Central R. R. Co., 25 Vt. 
363. 

6 Bell vu. Midland Ry. Co., 10 C. B. 
N. 8. 287; Proprietors of Locks v. Nashua, 
&c. R. R.,10 Cush, (Mass.) 385. 

6 State v. Anmell, 8 Kan. 288, 

7 Ilinois Central R. R. Co. v. Mills, 
42 lll. 407; Smith vw, Old Colony R. R. 
Co., 10 R. I, 22; Wl. Central RR. Co. 
v. McClelland, 42 Il]. 355; Cook v. Cham- 
plain Trans. Co., 1 Den. (N. Y.) 91; St. 
Louis, &o. R. R. Co. v. Gilham, 89 IL 
455 ; Frankford, &o. R. R. Co. © Phila- 
delphia, &c. RR. Co., 54 Penn. St. $45 ; 
Phila, &. R. R. Co. vr, Yerger, 72 id. 121; 
“wist o. Erie R. R. Co., 53 N. Y. 688; 


Hun (N. Y.), 254; Lackawanna, &c. 
R.R. Co. v. Doak, 52 Penn. 8t. 379; 
Bedell v. L. I. R. R. Co., 44 N. Y. 367; 
Webb v. Rome, &c. R. R. Co., 47 N. Y. 
282. 

® See chap. xii. 

® Little Rock, &. R. R. Co. ». Chap- 
man, 89 Ark. 463 ; Gilham v. Madison Co. 
R. R. Co., 49 Ill. 484; Raleigh &c. R. R. 
Co. v. Wicker, 74 N. C. 220. But contra, 
see Cairo, &c. R. R. Co. v. Stevens, 73 
Ind. 278; O'Connor v. Fond Du Lac, &. 
R. R. Co., 52 Wis. 526. In Whalley ». 
Lancashire & Yorkshire Ry. Co., 50 L. T. 
Rep. 472, the defendants were owners of a 
railway embankment which was built on 
sloping ground, and 80 situated that the 
land on one sile of the embankment was 
on a higher level than that on the other 
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is not necessary for the construction of its line, as a mortar-mill.! 
So a workshop erected near a church has been held to be a nuisance 


because it disturbs worship there.? 


side. Owing toan extraordinary rain-fall, 
the land on the higher leve) was flooded, 
and a quantity of water was collected, 
which pressed against the railway embank- 
ment so as to endanger its safety. De- 
fendants, in order to preserve their em- 
bankment, cut openings through it and let 
the water run out, the result of which 
was that the plaintiff’s land (which was 
on the opposite side of the railway from 
where the water was collected, and on a 
lower level) was flooded and his crops in- 
jured. It was held that they were liable 
in damages. 

1 Fenwick v. East London Ry. Co., 
L. R. 20 Eq. 544. The evidence tending 
to show a permanent injury resulting 
from the construction and operation of 
the railroad, such injury was effectuated 
when the road was constructed and first 
put in operation, and any right of action 
therefor vested in him who was then 
the owner of the premises. His grantee 
cannot maintain such action. Chicago, 
&. R. R. Co. ». Loeb, 8 Brad. (Ill.) 627. 
But in order to entitle a reversioner to 
maintain an action for an injury to his 
reversion, it is necessary that the wrong 
complained of should be in its nature 
permanent. Therefore it was held that a 
reversioner could not maintain an action 
against a railway company for making 
loud hammering noises in a shed adjoin- 
ing his house, by reason whereof the ten- 
ant quitted, although it appeared that he 
was afterwards unable to let the house ex- 
cept at a lower rent. Mumford ». Oxford 
Ry. Co.,1 H. & N. 84. Where the in- 
juries sustained consist in the destruction 
of crops from year to year, the plaintiff 
will not be limited to s single action, but 
may sue from time to time as often as the 
damage occurs. Dickson v. Chicago, Rock 
Island & Pacific R. R. Co., 74 Mo. 575. 
The declaration averred that the plaintiff 
owned and occupied as a residence certain 
property fronting on a certain street ; that 
the defendant constracted and operated 
its railroad upon the street, and that smoke 
and cinders were cast and thrown from the 

VOL. 11. — 42 


So the running of its trains 


engines and locomotives in and upon the 
property of the plaintiff, thereby greatly 
damaging the same. It was held, on de- 
murrer, that the declaration showed a good 
cause of action. Stone v. Fairbury, &c. 
R. R. Co., 68 Ill. 894. Where a railroad 
company permits a horse, killed by its loco- 
motive, to remain on the side of its track 
so near a dwelling-house as to render its 
occupaucy unwholesome, it is guilty of a 
private nuisance, for which it becomes 
liable to the person in possession of the 
house. In such case the husband, being 
the occupier and in rightful possession, is 
the proper plaintiff, and not the wife, 
although the sickness resulting from the 
nuisance is that of the latter. And he 
may recover damages resulting from that 
cause, and also from the sickness of any, 
other members of his household. Ellis 
v. Kansas City, &. R.R. Co., 63 Mo. 
131. Abutting owners injured by a pub- 
lic nuisance to the highway can sue for and 
recover such special damages as they can 
prove. Grand Rapids, &. R. R. Co. », 
Heisel, 47 Mich. 898. In an action to 
recover special damages caused by plac- 
ing an obstruction in the nature of a 
nuisance in the street opposite the plain- 
tiff’s residence, the defendant ia liable 
only for the damages actually sustained 
prior to the commencement of the action. 
If the decreased value of the premises 
could be considered in such case, it would 
be their decreased market value, and not 
their decreased value as a family resi- 
dence ; so that evidence of the latter fact 
is not admissible. Hopkins ». Western 
Pacific R. R. Co., 50 Cal. 190, If an 
individual is seriously affected by the ex- 
ercise of unwarrantable powers by a city 
council in authorizing a railway upon o 
street he may invdke the aid of a court 
of chancery for redress. But this is no 
concern of the general public. Chicago 
& Vincennes R. R. Co. v. The People, 92 
Ml. 170. 

2 Baltimore, &o, R. R. Co. wv. Fifth 
Baptist Church, 11 Am. & Eng. R. BR 
Cas. 15 (U. 8. C. C.). 
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upon the Sabbath so as to distarb public worship has been held to 
be an actionable nuisance.' Bat we apprehend that, if trains are 
run upon the Sabbath by virtue of express statutory authority, it 
would be questionable whether a recovery could be had in such 
cases, ag there seems to be no principle upon which churches have 
any superior rights in respect to immunity from noise, etc., than in- 
dividuals. Indeed, it is liable for damages resulting from any nui- 
sance created by it which is not authorized, either expressly or 
impliedly, by its charter or the general law.? 

In the case of a private injury from an act of a railway company, 
a person is bound to use reasonable exertions to prevent its increase ; 
and if he stand by and sees the injury going on from day to day 
without making any efforts to prevent it, where such reasonable 
efforts would have ameliorated the injury, he cannot recover for the 
increased injury. Nor can he recover where by his own act the in- 
jury was brought upon his estate.* 

Sec. 335. Equitable Remedies for Nuisances. — A railway company 
will be enjoined by a court of equity from maintaining a nuisance 
either private or public.® In the case of a public nuisance, the rem- 
edy may be sought through the intervention of the proper law-offi- 
cers of the State, or upon a bill brought by private persons who 
sustain a special and particular damage, different from that suffered 
by the public generally.? In order to enable a private person to 
maintain a bill to restrain a public nuisance maintained by a railway 
company, he must show that he is specially damaged thereby ;® that 


i Trastees, &. v. Troy R. R. Co., & 
Barb, (N. Y.) 77; Bellemont, &c. R. R. 
Co. v. Fifth Baptist Ohurch, United 
States Sup. Ct. 1883. 

2 See chap. xii. Sabin v. Vt. Cen- 
tral R. R. Co., 25 Vt. 363; Whitehouse 
v. Androscoggin K. R. Co., 52 Me. 208. 

§ Kansas, &c. R. KR. Co. v. Mihiman, 
17 Kan. 224; Chase v. New York Central 
R. R. Co., 24 Barb. (N. Y.) 273. 

* Chicago, &c. R. R. Co. v. Hoag, 90 
Tl. 839. 

5 Sparhawk »v. Union Pass. R. R. Co., 
64 Penn. St. 401; Currier v. West Side 
Elevated R. R. Co., 6 Blatchf. (U. S. 
C C.) 487; Hinchman », Paterson Horse 
R. R. Co., 17 N. J. Eq. 75; Brainard v. 
Conn. River R.R. Co., 7 Cush. (Maas.) 
506; Milhan v. Sharp, 27 N. Y. 611; 
Hartshorn ». South Reading, 3 Allen 


(Mass.), 501; Davis v. New York, 14 
N. Y. 506 ; People v. Sturtevant, 9 N.Y. 
263; District Attorney v. Lynn, &e. 
R. R. Co., 16 Gray (Mess.), 242; Wet- 
more » Story, 22 Barb. (N. Y.) 414. 
Equity wil] not enjoin a nuisance ofa 
merely temporary character. Swain v. 
Gt. Northern Ry. Co,, 4 DeG. J. & 8, 211. 
A lessee of a railway is equally liable with 
the lessor for a nuisance arising from the 
manner in which the road is constructed. 
Tate o. Missonri, &. R. R. Co., 64 Mo. 149. 
Where several companies occupy the saree 
railway they are jointly liable fora nuisance 
to which each contributes, Chicago, &c. 
R. R. Co. v. Hall, 90 Ill. 42. 

Td: 

7 Wood on Nuisances, chapters xix. and 
xxv. 


§ Sparhawk v. Union Pass, R.R. Co., 
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is, that he sustains a special damage therefrom not common to the 
public. By common injury is meant an injury of the same kind and 
character, and such as naturally and necessarily arises from a given 
cause, but not necessarily similar in degree, or equal in amount. 
If the injury is the same in kind to all, it is a common injury 
although one may actually be injured or damaged more than another. 
To illustrate, we will take the case of a slaughter-house erected upon 
@ public street. To all who come within the sphere of its operation 
or effects, it is a nuisance, and offends the senses by its noxious 
smells. It is a common nuisance in such a locality, and in its gen- 
eral effects produces a common injury. But to those living upon 
the street and within its immediate sphere, it is both a common and 
® private nuisance. Common in its general effects, but private in 
ita special effects upon those living there To the public generally 
it produces no injury except such as is common to all; but to those 
owning property in its neighborhood, or residing there, it produces 
@ special injury, in that it detracts from the enjoyment of their hab- 
itations, produces intolerable physical discomfort, and diminishes the 
value of their premises for the purposes to which they have been 
devoted Therefore, while those residing beyond its sphere and 
owning no property there that is impaired in value, cannot have 
@ private remedy, either at law or in equity, yet those who live in 
the neighborhood, or who own property there that is impaired in 
value by reason of the nuisance, may have their private actions 
to recover their special damage, or protect their special interests.é 
The degree of damages which each sustains varies according to the 
ratio of nearness to, or distance from, the promoting cause, 

It may be said that the real distinction fairly deducible from all 
the cases entitled to any consideration as authorities is this: When 
the wrongful act is of itself a disturbance or obstruction to the ex- 
ercise of a public or common right, and nowise inflicts any special 


ante; Bell v Ohio, &c. KR. R. Co., 25 
Penn. St. 161 ; Northern Pacific R. R. Co. 
v. Barnesville, &c. R. B. Co., 4 Fed. Rep. 
172, 

1 Shaubnt o. St. Paul, &. RR. Co., 
21 Minn. 502. 

2 Soltau v. De Held, 9 Eng. Law & Eq. 
102 ; Wesson v. Washburn Iron Co., 13 
Allen (Mass. ), 95. 

8 Ross v. Butler, 19 N. J. Eq. 204; 
Davidson v. Isham, 9 id. 189 ; Wolcott ». 
Melick, 11 id. 207. 


4 Little Rock, &c. R. R. Co. v. Brooks, 
89 Ark. 403 ; Cain v. Chicago, &c. R. R, 
Co., 64 Towa, 255; Francis v. Schoell- 
kopf, 53 N. Y. 152; Wesson v. Washburn 
Iron Co., 18 Allen (Mass.), 95 ; Soltau ». 
De Held, 9 Eng. Law & Eq. 102; Rex », 
Dewsnap, 16 East, 194; Payne v. McKin- 
ley, 54 Cal. 632; Nottingham v. Balti- 
more, &¢, R. R. Co., 8 MacArthur (D. C.), 
617. 
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damage upon one more than another, the sole remedy is by indict- 
ment, unless special damage has actually been sustained by indi- 
viduals, as in the case of negligently keeping large quantities of 
gunpowder on a public street or highway; carrying on a noxious 
trade on a public highway, but away from human habitations or 
places of business ;* keeping a bawdy house ; indecent or immoral 
practices, and many other nuisances that generally are of a purely 
public character. Injuries of this class are usually public in their 
effects, but conditions may exist that make them private also. In 
the case of a negligent keeping of gunpowder, if a person owns 
property in the vicinity, and by reason of the fear and apprehen- 
sion of danger, his tenants leave his buildings and he thus loses the 
rent therefrom, this is a special injury to him, apart from that suf- 
fered in common with the rest of the public; and he is entitled to 
his private action, both to recover the damages, and abate the nui- 
sance, and this even though there are many others similarly situated 
and affected. So, too, in the case of a noxious trade upon a high- 
way, but away from habitations, so long as every person sustains a 
common injury only therefrom, as by being annoyed by its offensive 
and unwholesome smells, it is a purely public injury ; but if its ef- 
fects extend to the dwellings or places of business of any persons, to 
such an extent as to render their occupancy materially uncomforta- 
ble, then it becomes a private nuisance to those whose dwellings or 
places of business are so affected, and they may have their action 
therefor, although there are many persons who are thus affected, and 
the result will be to promote a multitude of suits‘ Of course, if 


1 The People v. Sands, 1 Johns. (N. Y.) 
78, 
2 Rex v. Niel, 2C. & P. 485 ; Brady», 
Weeks, 3 Barb, (N. Y.) 157; Catlin 
v. Valentine, 9 Paige (N. Y.), 575; Peck 
v. Elder, 8 Sandf. (N. Y.) 126; Story v. 
Hammond, 4 Ohio, 376 ; Wesson v, Wash- 
burn Iron Co., 18 Allen (Mass.), 95 ; Mills 
v. Hall, 9 Wend. (N. Y.) 815 ; Adams »v. 
Michael, 88 Md. 126 ; Rex v. Dewsnap, 16 
East, 194; Grabill v R.R Co., 60 Ill, 
241; Gas Co. v. Thompson, 89 id. 698, 

® Weir v. Kirk, 74 Penn. St. 230; 
Cheatham v. Shearon, 1 Swan (Tenn.), 
218; Myersv. Malcolm, 6 Hill (N.Y.), 292, 

* Knight ». Gardner, 19 Law Times 
(N. 8.) 678; Cooke v. Forbes, L. RB. 5 
Eq. 166; Crump ». Lambert, L. R. 3 Eq. 
409; Lansing v. Smith, 4 Wend. (N. Y.) 


10; Francis v. Schoelkopf, 58 N. Y. 152; 
‘Wesson v. Washburn Jron Co., 13 Allen 
(Mass.), 95 ; Ross v. Butler, 19 N. J. Eq. 
294 ; Ottawa Gas-light Co. v. Thompson, 
89 Ill. 698 ; Tipping v. St. Helen Smelt- 
ing Co., E. C. L. 608; Story » Ham- 
mond, 4 Ham. (Ohio) 876; Wood on 
Nuisances, 736, 738; Harvard College v. 
Stearns, 13 Gray (Mass.), 1; Hatch v, 
Vt. Central R. R. Co., 28 Vt. 142; Spar 
hawk »v. Union, &c. RR. Co., 54 Penn. 
8t. 401 ; Milhau v. Sharp, 27 N. Y. 611; 
Kellinger v. Forty-Second Street R. R. 
Co., 50 id. 206; Eaton ». Boston, &c. 
R.R. Co., 51 N, H. 504; Lamphier », 
Boston, &. R.R. Co., 83 N. H. 495; 
Welland v. Cambridge, 3 Allen (Mass.), 
574; Haskell » New Redford, 108 Mass. 
208 ; Buck v. Conn. & Pass, River R. RB 
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the party has an adequate remedy at law, a court of equity will not 
interfere.! 

If a remedy is sought through the intervention of the public au- 
thorities, reasonable diligence must be exercised in seeking the rem- 
edy, or the court will refuse to interfere, on account of the laches of 
the parties interested? But the remedy by indictment is always 
open to the public, as the statute of limitations never bars a public 
nuisance? Acts authorized by law are never indictable as nuisances ; 
consequently, in all cases, the question as to whether an act of a 
railway company is or is not a nuisance, depends upon the circum- 
stance whether it is authorized or not. As to the effect of legisla- 
tive authority upon private rights, we have already seen that such 
authority is not always a protection.5 Where the nuisance was cre- 
ated by another company, and is only continued by the company in 
possession, either notice or knowledge of the nuisance must be brought 
home to it, before an action can be brought against it therefor. 
But the company creating the nuisance is not entitled to notice? 
While, as previously stated, there is no prescription for a public nui- 


sance,® yet the statute does run against a purely private nuisance.® 


Co., 42 Vt. 370; Houck v. Wachter, 34 
Md. 265; Hughes v. Providence, &c. 
R.R. Co., 2 R. I. 498; Wabash, &. 
Canal Co. v. Spears, 16 Ind. 441 ; Little 
Miami R.R. Co. t. Naylor, 2 Ohio St. 
285 ; Chicago, &. R. R. Co. v. Moffatt, 
75 Til. 624; Parratt v. Cincinnati, &e. 
R. BR. Co., 8 Ohio St. 380; South Caro- 
lina R. R. Co. v. Moore, 28 Ga, $98; 
Penn. &c. R. R. Co. v, Graham, 68 Penn. 
St. 230. 

1 Hodgkineon v. Long Island R. R. 
Co., 4 Edw. Ch, (N. Y.) 411; Attorney- 
General v. N. J., &c. R. KR. Co., 8 N. J. 
Eq. 186 ; Carlisle v. Cooper, 21 N. J. Kq. 
676; Morris, &. BR. R. Co. v. Prudden, 
20 N. J. Eq. 580; Hudson, &. R. R. Co. 
v, New York, &c. B, R. Co., 9 Paige, Ch. 
(N. Y.) 328. 

® Hentz v. Long Island R.R. Co., 13 
Barb. (N. Y.) 646; Attorney-General v. 
New York, &c. R. BR. Co., 24 N. J. Eq. 49. 

® Cain v. Chicago, &c. R, R. Co., 54 
Iowa, 255 ; State v. Louisville, &. R. R. 
Co., 86 Ind, 114. 

4 Rundle v. Pacific R. R. Co., 65 Mo. 
$25 ; Hodgkinson v. Long Island R. R. 
Co., 4 Edw. Ch. (N. Y.) 411; Baxter v. 
Spuyten Duyvil, &. R. R. Cv., 61 Barb. 


(N. Y.) 428 ; Bordentown, &c. T. Co., 20 
N. J. L. 314; Attorney-General v. New 
York, &. R.R. Co., 24 N. J. Ey. 49; 
Thompson v. Androscogyin R. R. Co., 54 
N. H. 545; Danville, &c. R. R. Co. v. 
Com., 78 Penn. St. 29; People v. Detroit, 
&c, Plank Road Co., 837 Mich. 196. 

5 See ch. xii. 

6 Wayland ov. St. Louis, &. R. R. Co., 
75 Mo. 548; Dickson v. Chicago, &. 
R. R. Co., 71 Mo. 575 ; Brown v. Cayuga, 
&e. R. R. Co., 12 N. ¥. 486; Conhocton 
Stone Road v. Buffalo, &c. Kk, R. Co., 61 
N. Y, 573. In some of the cases a re- 
quest to abate is held necessary. Nichols 
v. Boston, 98 Mass, 89; West v. Louis- 
ville, &. R.R. Co., 8 Bush (Ky.), 404; 
McDonough », Gilman, 8 Allen (Mass.), 
264. 

T Chicago, &. R. R. Co. e. Moffatt, ante. 

8 Mills v. Hall, 9 Wend. (N. Y.) 815; 
Regina v. Brewster, 8 U. C. C. B. 208; 
Rhodes v. Whitehead, 27 Tex. 304; Tay- 
lor v. People, 6 Parker's Cr. (N. Y.) 347; 
Elkins v. State, 2 Humph. (Tenn.) 548 ; 
People v. Cunningham, 1 Den. (N. Y.) 
624; Wood on Nuisances, 791-2. 

9 Powers v. Council Bluffs, 45 Iowa, 
652; Wood on Limitations, 371. 
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Szc, 336. Ldability for Breach of Public Duty.— Where a railway 
omits or negligently performs a public duty, as, where it reglects to 
keep its rails in proper condition at a highway-crossing,! or to keep 
ite road in proper repair at such points, it is not only liable to indict- 
ment as for a public nuisance, but is also liable for damages result- 
ing therefrom to any traveller.who is injured thereby? So, too, it is 
held to amount to an indictable nuisance for a railway company to 
ran its trains at a high rate of speed withvut giving the statutory 
signals over highway-crossings, — as, in one case, at the rate of from 


fifteen to twenty miles an hour? 


1 In Padncah, &. R. R. Co. v. Com., 
80 Ky. 147, the rails at a highway-cross- 
ing stood six or eight inches above the 
surface of the highway, and were held an 
indictable nuisance. 

* Penn. &. RR. Co. v Graham, 63 
Penn. St. 290. A railroad track in a 
street is not necessarily, per se, a public 
nuisance. Nor can it be said, as a matter 
of law, that it is an obstruction. Wabash, 
St. Louis & Pacific R. R. Co. v. The Peo- 
ple, 12 Brad. (Ill.) 448. See also State 
e. Louisville, New Albany, & Chicago 
RB. R. Co, 86 Ind. 114. But wher a 
railway company laid s side track upon 
the street of a city within six feet of the 
line of the str-et, in violation of the pro- 
visions of the city ordinance granting it the 
right of way, which prohibited the con- 
struction of any track within eighteen 
feet of such line, it was held that such 
teack and the nse thereof constituted a 
nuisance, for the maintenance of which a 
property-holder who had sustained special 
damages by reason thereof might maintain 
#n action, the discretion necessary to be 
exercised in determining the limits to be 
imposed upon the use of the street by the 
tailroad being vested in the city council. 
The track being a side track, and having 
been wrongfully constructed in violation 
of the city ordinance, could not be con- 
sidered a permanent stracture, the dam- 
ages arising from the maintenance of which 
would be original and not continuous; 
nor, being a nnisance, could the right to 
continue such maintenance be acquired by 
prescription. Cain v. Chicago, &c. R. R. 
Co., 54 Iowa, 255. Denver & Swansea 
R. R. Co. v. Denver City R. R. Co., 3 
Col. 678. An improper and unreasonable 


But this rule can only be sup- 


exercise of a right to use a street by « rail- 
way company may become a nuisance. 
State v. Louisville, New Albany, & Chi- 
cago RK. R. Co., 86 Ind. 114. North Chi- 
cago City R. R. Co. v. Lake View, 105 
Ill. 207. Where a railroad is built in a 
public street, the escape of soot, smoke 
and smells from the locomotives, the ob 
struction of the street with cars, and the 
jarring of the earth and neighboring build- 
ings by passing traina, to the incorveni- 
ence, discomfort, and danger of adjoining 
proprietors, do not im law constitate a 
nuisance, if the charter of the eompany 
euthorizes the laying of the track, unless 
the road is negtigently or unskilfully bailt 
or operated. Randle v. Pacific R. R. Co., 
65 Mo. 325. 

* Louisville, &c. R. R. Co. 2. Com., 
80 Ky. 143; 44 Am. Rep. 468. It must 
be remembered, however, that « railway 
company is not liable to indictment for a 
proper use of streets or highways within 
the scope of the powers conferred upon 
it. Thus, where it is authorized to con- 
struct tracks, switches, &c., in a street 
or highway, it cannot be charged with 
@ public nuisence where the obstrne- 
tion is no greater than is required by a 
reasonable use, State v. Lonisville, &. 
R. R. Co., 86 Ind. 114; Wabash, &c. 
R. R. Co. . People, 12 IH. App. 448. 
And the conviction in Louisville, &. 
R.R. Co. v. Com., ante, can only be sus- 
tained upon the ground that the company 
exercised its right unlawfully, by habit- 
ually neglecting to ring the bell or hlow 
the whistle as its trains approached the 
crossing. In the absence of any statate 
regulating the matter, a railway company, 
conforming to the statute requirements as 
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ported where the statute expressly restricts the rate of speed at such 
points, or where the company, as in the case last cited, habitually 
fails to give the statutory signals. So, too, a railway company is 
liable to indictment if it unreasonably obstructs a highway, either 
by its trains, or by leaving objects thereon or near thereto —as a 
hand car— which are calculated to frighten horses,! and it is lia- 
ble civilly for all the damages that ensue therefrom. Thus, in a 
Massachusetts case,? the company had a derrick located upon their 
premises, the boom of which swung over the highway, and the plain- 
taff’s horses became frightened at it, and became unmanageable and 
ran away, doing considerable damage to the plaintiff The company 
was held responsible therefor.® So, if a railway company erects a 
bridge across a navigable stream so as unreasonably to obstruct nav- 
igation, or without authority, it is liable to any person whose boats 
are thereby obstructed, for all the ensuing damages. And generally, 
if these companies do any acts in a public street or highway which 
are detrimental to the public, without authority, or if with authority, 
if they exercise the powers conferred in an improper or negligent 
manner, they are liable to indictment so far as the rights of the 
general public are infringed, and to a civil action in favor of any 
individual who is specially injured thereby. 

Src. 337. Liability to Indictment Generally. — As a rule, at the 
common law,a corporation is not liable to indictment for misfea- 
sanees, except in the case of nuisances, but in many of the States 
the statute provides for their indictment for certain acts either of 
omission or commission, and their punishment by fine ; and inasmuch 


to signals, may cross a highway at any A steam-engine on wheels passing along a 


rate of speed it pleases. 

1 Cincinnati, &c. R.R. Co. v. Com., 
80 Ky. 187. Or for any publie nutsance. 
Northern Central R. R. Co. v. Com., 90 
Penn. St. 300, And foreign corporations 
are liable for a violation of the laws of 
any State in which they operate a railway. 
Cincinnati, &. R. R. Co. v. Com., 80 
Ky. 187. 

2 Jones v. Fitchburg R. R. Co., 107 
Mase. 261. 

® See the following cases upon the 
question of liability for accidents resulting 
from placing objects near highways calcu- 
lated to frighten horses. Hardy v. Keene, 
52 N.H. 370. A pile of stones was held a 
nuisance. Clinton v. Howard, 42Conn. 295. 

j 


highway is not. Macomber v. Nichola, 
34 Mich, 212; 22 Am. Rep. 522. But 
contra, see Smith v. Stokes, 4 B. & 8. 
84; Harrison v. Leaper, 5 L. T. (ns. &) 
640. See aleo Favor v. Bo.ton, &. RR. 
Co., 114 Mass. 350. See Knight e. Good- 
year Rubber Co., 88 Conn. 438, where 
a steam-whistle on mill near highway 
was held a nuisance. In Young v. New 
Haven, 89 Conn, 485, steam-rotler left 
beside highway. See also, Watkins v, 
Redden, 2 F. & F. 629, in which a trac- 
tion steam-engine in highway was held a 
nuisance. 

4 Little Rock, &., R. R. Co, ». Brooks, 
89 Ark. 403. 

5 Wood on Nuisances. 
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as a corporation must necessarily act by agents, it is chargeable for 
their acts done within the scope of their duties! Thus, it has been 
held that a railway company is liable to indictment for a violation of 
the laws relating to the Sabbath, by running its trains upon that 
day ;? and generally, it may be said that a corporation is liable crimi- 
nally for the acts of its agents, when the acts done are within the 
scope of the authority delegated to the agent. Thus, where the ser- 
vants or agents of a corporation, in the operation of its works pollute 
the waters of a stream, or obstruct a highway,‘ or commit any nui- 
sance that is a legitimate result of doing that which they were em- 
ployed to do, the corporation, as well as the servants or agents, are 
liable to indictment therefor.® So, a corporation may be indicted for 
an assault committed by its servants,’ or a libel published by its or- 
ders,’ or for any non-feasance, by the omission by its servants to per- 
form a duty imposed upon it by statute or by the common law;® or 
for a misfeasance, by doing that which they are intrusted to do, cun- 
trary to statute, or in violation of the common law.® Thus, a turn- 
pike company is liable to indictment for permitting its turnpike to be 
and remain out of order2® So, a railroad company authorized to ob- 
struct a highway in a certain mode is liable to indictment for obstruct- 
ing it in any other mode And, generally, when the act done is 
made an offence by statute or the common law, and is within the scope 
of the powers conferred upon its officer, agent, or servant doing it, and 
is punishable by fine, the corporation is criminally liable therefor. 
Sec. 338. Who may sue. — In the case of injury to real estate, all 
persons having an interest therein may have their remedy. If the 
estate is in the possession of a tenant, he is entitled to damages for 


1 State v. Vt. Central R.R. Co., 27 
Vt. 108; Boston, &. R.R. Co. v, State, 
82 N. H. 215; Com. v. New Bedford 
Bridge, 2 Gray (Maas.), 339; State ». 
Baltimore, &. R. R, Co., 15 W. Va. 862 ; 
Delaware, &c. Canal Co. v. Com., 60 
Penn. St. 867. 

2 Baltimore, &c, R. R Co, v. State, 15 
W. Va. 362. 

3% Rex v. Medley, 6 C. & P. 487; Re- 
gina v. Stephens, L. R. 1 Q. B. 701. 

* Lonisville, &. RR. Co. v. State, 
8 Head (Tenn.), 528; State o. Morris & 
Essex R. R. Co., 28 N. J, 860. 

§ Rex v. Medley, ante; Regina v. 
Stephena, ante. 


® Eastern Counties Ry. Co. ». Broom, 
6 Exch. 814. 

7 Whitfield , S, E. Railway Co., E. B. 
& E. 115. 

8 Regina v. Birmingham Ry. Co., 9 C. 
& P. 469 ; Com. vo. Nashua & Lowell R. R. 
Co., 2 Gray (Mass.), 54; Regina v. G. N. 
of England Ry. Co., 9 Q. B. 815. 

® State v. Vt. Central R. RB. Co., 27 
Vt. 108; Regina ©. North of England 
Ry. Co., 9 Q. B. 815; Com. v. New Bed- 
ford Bridge Co., 2 Gray (Mass.), $39. 

10 Red River Turnpike Co. v. State, 
1 Sneed (Tenn.), 474; Waterford, &c. 
Turnpike Co. v. People, 9 Barb. (N. Y.) 
161. 

11 Regina o. Scott, 3 Q. B. 548. 
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the injury to his estate, and if the injury is of a permanent nature, 
the reversioner is also entitled to damages! For injury inflicted 
upon real estate, the person owning the estate at the time when it 
was inflicted, is the only one entitled to sue,? except in the case of a 
vendee in possession under a contract to purchase.® 

SEC. 339. Legislative Authority restricted. -— Where an act is au- 
thorized by an act of the legislature to be done that would be a 
nuisance except for such authority, the grant is taken subject to the 
restriction that the highest degree of care will be exercised that the 
act so authorized shall not operate as an injury to the public or to 
individuals, Therefore a railroad company authorized to use steam- 
engines upon its road is bound to use those that are provided with 
the latest and best improvements to prevent the escape of sparks 
from its smoke-stack, or of fire and coals from its fire-box ; and if it 
makes use of engines defective in these respects, when the defect 
might be remedied, or when, by the use of a different class of en- 
gines, the danger might be avoided, the engines will be treated as 
nuisances, and the company is liable for all the damages that result 
from their use.* 

Sec. 340. Railroad Grants must be exercised in Conformity to 
Charter.— So, too, where a railroad company is authorized by its char- 
ter to lay its tracks in a certain locality, if it lays them in another, 
the road becomes a nuisance upon every highway that it crosses. 


1 Cain v. Chicago, &. B.R. Co, v. RR. Co., 27 Penn. St. 389 ; Hughes 
ante ; Hallgan v. Chicago, ke. R.R.Co., v. R. B. Co, 2 BR. I. 498. 


15 Ill. 658 ; Bell v. Midland Ry. Co., 10 
C. B, Nn. 8. 287 ; Indianapolis, &. R. R. 
Co. v. McLaughlin, 77 Ill. 275; Bannon 
o. Mitchell, 6 Brad, (Ill.) 17; Mumford 
wv. Oxford, &. Ry. Co.,1 H. & N. 34; 
Illinois Central R. R. Co. v. Grabble, 46 
Th. 445, 

3 Harrington +. St. Paul, &c. R. R. Co., 
17 Minn. 215 ; Dlinois Central B. R. Co. 
o. Allen, 89 Ill. 205. 

8 Miller v. Long Island R. R. Co., 9 
Hun (N. Y.), 194; Hays ». Biller, 6 id. 
$20; Rood v. N. Y. Central R. R. Co., 
18 Barb. (N. Y.) 80. 

* King v. Morris & Essex R. R. Co., 18 
N. J. Eq. 397; BR. RB. Co. v. Wood, 48 
Ga. 565; Potter ». Bonner, 29 Ohio St. 
150; Reg. v. Telegraph Co., 9 Cox's C. C. 
174; Veazie v. R. R. Co., 49 Me, 119; 
State v. B. R. Co., 25 N. J. L. 487 ; Com. 


§ In Commonwealth v. Nashua & Low- 
ell R. RB. Co., 2 Gray (Mass.), 54, it was 
held that the construction of a railroad 
across & highway in a manner different 
from that provided by law is a nuisance, 
and renders the company liable to indict- 
ment therefor, and its charter is no pro- 
tection against the indictment. Also see 
Com. v, Vt. & Mass. R. R. Co, 4 Gray 
(Mass.), 22. Hughes v. Providence & 
Worcester R. R. Co., 2 R. I. 493; Re- 
gina v. United Kingdom Tel. Co., 3 
Fost. & F. 78; Attorney-General v. Ely, 
L. R. 6 Eq. 106 ; Moshier v. R. R. Co., 8 
Barb. (N. Y. 8. ©.) 427; Denver, &. 
R. R. Co. ». Denver City B.R. Co., 2 
Col. T. 673. And if arailroad is attempted 
to be laid in a highway without legislative 
authority, equity will enjoin it without 
waiting fore trialatlaw. Attorney-Gene- 
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So, too, where a railroad is laid along-side a highway, the company 
is bound to use the road in such a manner a3 is least calculated to 
interfere with the safety of public travel over the highway, and if it 
allows the steam-whistle to be blown unnecessarily, whereby horses 
upon the highway are frightened and injury results, the company is 
liable for the damages that result therefrom ; or if it runs its trains 
over road-crossings without. taking proper measures to signal their 
approach to travellers upon the highway, it is answerable for all 
the consequences that flow from the lack on their part to exercise 
that high degree of care that is essential for the safety of the pub- 
lic, and is commensurate with the hazard which their business 
creates.} 

Szc. 341. Restrictions upon Railroads. — The rule imposed upon 
railroad companies in their use of highways for the purposes of their 
road virtually is, that they shall so run their trains as not to render 
the highway less safe than it was before the construction of their 
road over it, so far as reasonable care and diligence on their part 
can prevent it. The company is bound to take every reasonahle 
precaution to notify the public of the approach of its trains, and 
to regulate their speed toa rate that is consistent with the safety 
of the travelling public in the exercise of ordinary care. There can 
be no question but that if a railroad company habitually neglects to 
perform these duties to the public, and to exercise reasonable care in 
the running of its trains along or across a highway, it becomes and 
may be indicted as a public nuisance. The grant of the extraordi- 
nary franchise with which it is invested is upon the implied under- 
standing that it shall exercise the rights conferred for the benefit 
not to the detriment of the public, and that it shall adopt all possi- 
ble measures, not only in the kind of machinery employed, but also 


ral v. Lombard, &c. Pasa. R. BR. Co., 10 


Phila. (Penn.) 352, 

1 Lafayette, &. R. R. Co. v. Adams, 
26 Ind. 76. In Toledo R. R. Co. v. God- 
dard, 25 Ind. 185, it was held that when 
the engineer of a train has rung the bell 
and sounded the steam-whistle, and re- 
duced the speed of the train to a proper 
rate, upon approaching a crossing, he has 
done all that the law requires, and has fully 
complied with all the requirements imposed 
by the exercise of reasonable and onlinary 
care, A person travelling upon a highway, 
upon approaching a railroad-crogsing, has 


aright, if the bell is not rung or the steam- 
whistle sounded, to presume that the track 
is clear; and if he is himself in the exer- 
cise of ordinary care, the company is lisble 
for all injuries that result to him by reason 
of a train being run over the crossing with- 
out these eignals being given. Philadel- 
phia R. R. Co. v. Hagan, 47 Penn. St. 
244; Chicago, &c. R. R. Co. « Gretzner, 
46 Ill. 75; Warner v. N. Y. Central R. R. 
Co., 45 Barb, (N. Y. 8. C.) 299; North 
Penn. R. R. Co. v. Heileman, 49 Penn. St. 
60; Chicago & Rock Island R. BR. Co. 
Still, 19 Tl, 499. 


SEO. 843.} PRIVATE WAYS. 1887 
in the running of it, to prevent the infliction of unnecessary injury 
upon the public or upon private righta.! 

Sz0. 342. Restrictions upom all Legislative Grants.— The same 
Tule applies to any other class of acts that may become nuisances by 
their improper exercise. Thus legislative authority to erect a bridge 
or dam across a navigable stream cannot be construed as authoriz- 
ing the person or corporation to make an erection that will materi- 
ally interfere with the navigation of the river, or increase its hazards 
All such rights must be exercised so as not to destroy either public 
or private rights ; and unless they can be, or unless full compensation 
has been provided for the rights destroyed, the grant will not protect 
the person or corporation from suits in behalf of persons whose rights 
are injured, or prosecution by the public, for the injury to the pub- 
lic right, as to all its exercise beyond the reasonable scope of the 
grant. In other words, the acts create a nuisance.? 

SkEc. 343. Private Ways.—JIn reference to private ways in a city 
or elsewhere, the rule, which is equally applicable to railway compa- 
nies, seems to be that where a land-owner has given permission to 


strangers, express or tmplted, to use a private way or path leading 


1 Regina c. Sharpe, 3 Railway Cas, 33; 
Regina v, Eastern Counties Ry. Co., id. 
22; Clarence Ry. Co. v. Great North of 
England, &e. R. R. Co., 13 M. & W. 706; 
Bordentown & So. Amboy Turnpike Co. ». 
Camden & Amboy R. R. Co., 17 N. J. L. 
814; Moshier v. Railroad Co, 8 Barb. 
(N. Y.) 427; Drake v. Hudson River R. R. 
Co., 7 id. 508. In this case it was held 
that » railroad in the streets of a city is 
not per se a nuisance, and that it will not 
hecome one, provided the passage over the 
street is left free and unobstructed. King 
v. Morris, &e, R. R. Co., 18 N. J. Eq. 
897. 

2 Mississippi & Missouri R. R. Co. ov. 
Ward, 2 Black (U.8. 8. C.), 485; Hart». 
The Mayor, 9 Wend. (N. Y.) 571; Lan- 
sing v, Smith, 15 id. 138; Rex v. Rus- 
sell, 6 B. & C. 566; Williams v. Wilcox, 
8 Ad. & El, 314; Mayor of Georgetown ». 
Alexandria Canal Co., 12 Pet. (U.S. 8. C.) 
91; Pennsylvania o. Wheeling & Belmont 
Bridge Co., 13 How. (U. 8. 8. C.) 618. A 
bridge across a navigable stream is not 
necessarily to be enjoined as a nuisance; 
whether it partakes of that character de- 
pends upon circumstances, — upon the ex- 


tent to which it interferes with navigation 
and the relative importance of the traffic 
accommodated and interrupted by it. But 
the fact that a bridge is a great public 
benefit will not prevent its being a nui- 
sance if it obstracts navigation. Devoe 9. 
Penrose Ferry Bridge Co., 3 Am. Law Reg. 
79; Mississippi & Missouri R. R. Co. 9. 
Wurd, supra. Any obstruction to the 
navigation of a public navigable river ia, 
upon established principles, a public nui- 
sance. U.S. v. New Bedford Bridge Co., 
1 Woodb. & M. (U. 8.) 401; Mayor of 
Georgetown eo. Alexandria Canal Co., 12 
Pet. (U. 8, 8. C.) 91. A pier erected in 
navigable waters according to established 
regulations is not to be deemed a nuisance 
unless an actual obstruction to navigation 
be proved. Dutton v. Strong, 1 Black 
(U. 8. 8. C), 28. The erection of a bridge 
over & navigable stream by authority of 
the State may prevent the bridge from 
being a public nuisance, but it is a private 
nuisance if it obstructs navigation, and 
persons injured may have their actions 
therefor. Pennsylvania v. Wheeling & 
Belmont Bridge Co., 18 How. (U. S,) 518, 
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across his land, or if he permits a particular pathway to be used as 
an approach to his dwelling or place of business, he is not justified 
in doing anything that will endanger the safety of persons passing 
over the way, without giving them proper notice of what has been 
done, or revoking the license or permission to come upon the land. 
Neither can he authorize any other person to do any act that will 
lessen the safety of those travelling over the way. If he desires to 
make any excavations, or do anything in or adjoining the way 
that endangers its use, he must close it up.1 Every occupant of a 
house or place of business who makes, or permits the use of a par- 
ticular way to his house or store over his own grounds, is regarded 
as fairly holding out invitations to people having occasion to come 
to his place for any reasonable purpose, to pass over the path; and 
he is liable for defecta therein, or for neglect to establish proper 
guards around dangerous places, and is held to the same degree of 
liability as a person who invites people to his store or place of busi- 
ness. But if a person leaves the usual approaches to a house or 
place of business and strays upon a part of the ground where there 
is no path, and sustains injury from falling into excavations or un- 
guarded wells, no liability therefor attaches to the owner of the 
path or any one else.® Where a person gives another permission to 
cross his grounds by either of a number of paths, and the person so 
giving permission has dug a hole which he usually keeps covered, if 
he leaves the hole uncovered at night without the knowledge of the 
person so passing over his ground by permission, and in consequence 
he falls into the hole and is injured, the owner or occupant is liable 
therefor; but if the hole had never been covered the person would 
be remediless) The rule is, that a person who uses a private way 
accepts all the risks and liabilities that are fairly incident thereto, 
but has a right to expect that no changes in the condition of the 
way will be made that will endanger his safety in passing over it. 
Where a railway company erected houses for its workmen in such a 
locality that they were obliged to cross the track to get to their abodes, 
and a boarder of one of the workmen, upon a dark night, in going 


1 Corby v. Hill, 27 L. J. C. P. $20; 
Hodgman v. West Midland Railway Com- 
pany, 38 L. J. Q. B. 288; Gallagher 
ce. Humphrey, 10 W. R. 64; Gibba v. 
Trustees of Liverpool Docks, 27 L. J. 
Exch, 321, 

2 Lancaster Coal Co. v, Parnaby, 11 Ad. 
& E. 248; Indermaur v. Dames, L. R. 1 


C. P. 274; Jarvis v. Dean, 11 Moore, 354; 
Barnes v. Ward, 9 C. B. 420. 

8 Bolch v. Smith, 31 L. J. Exch. 208. 

* Rolle’s Abr. 88; Gautret ». Everton, 
L.R. 2 C. P. 871; Hardcastle ». So. York- 
shire Ry. Co., 4 H. & N. 74; Blyth rc. 
Topham, Cro. Jac. 158; Stone v. Jackson, 
16 C, B. 204. 
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from the house down the track was struck and injured by a loco- 
motive tender, which showed no light and made no noise, — it was 
held that he might recover.! 

A railroad company is not liable to one who falls into an excava- 
tion made in its right of way a number of feet from a public high- 
way, while travelling along a permissive way which had been used 
to some extent by the public? In an Ohio case, it is said that the 
law recognizes the right of the owner of real property to the exclu- 
sive use and enjoyment of the same, without liability to others for 
injuries occasioned by its unsafe condition, when the person receiv- 
ing the injury was not in or near the place of danger by lawful right, 
and where such owner assumed no responsibility for his safety by 
inviting him there without giving him notice of the existence or 
imminence of the peril to be avoided. In such cases the maxim sic 
utere tuo ut altenum non ledas is in no sense infringed. Where no 
right has been invaded, although one may have injured another, no 
liability has been incurred. But where it expressly or impliedly 
invites a person upon ita premises, it is liable to him for injuries re- 
sulting to him either from the defective condition of its premises, or 
from the improper management of its trains.© Where persons go 
upon its premises to do business with the company, either to its offi- 
ces, freight houses, etc., it is held to be under a special duty to them ; 
as there is in such cases both an implied invitation and a license. 
Thus, persons who have business at its freight-houses ;* passengers 
there either to take the train or arriving there by one of its trains,’ 
or persons there as escorts to passengers either to take a train or ex- 
pected to arrive upon one;® hackmen who carry passengers to and 


1 McDermott v. N. Y. Central R. R. 
Co., 28 Hun (N. Y.), 825. 

2 Bush v. Brainard, 1 Cow. (N. Y.) 78; 
Howland v. Vincent, 10 Met. (Mass.) 371. 

§ Pittsburgh, &. R. R. Co. v. Bing- 
ham, 39 Ohio St. 364, 

¢ Omaha, &c. R, R. Co. v. Martin, 14 
Neb. 295. 

5 Nickerson v. Tirrell, 126 Mass, 545; 
Kay v. Penn. R. R. Co., 65 Penn. St. 269; 
Tabin v. Portland, &. R. R. Co., 69 Me. 
188; Pittsburgh, &. R. R. Co. v. Bing- 
ham, ante; Quimby ». Boston, &c. R. R. 
Co., 69 Me. 840. 

6 lllinois Central R. R. Co. ». Hoffman, 
67 If]. 287; Toledo, &. R. R. Co. v. Grush, 
67 UL 262; Stinson ». N. Y. Central 


R. R. Co., 82 N. Y. 883; Newson v. N, Y. 
Central R. R. Co., 29 N. Y. 388; Boston 
v, N. Y. Central R. R. Co, 1 T. & C. 
(N. Y.) 297; New Orleans, &c. R. R. Co. 
v. Henning, 15 Wall. (U. S.) 649; New 
Orleans, &c. R. R. Co. o. Bailey, 40 Miss. 
895; Lateral Branch R. R. Co. v. Lewark, 
4 Ind. 471; Wright v. London, &. Ry. 
Co., L. R. 1 Q. B. Div. 252; Holmes ». 
North-Eastern Ry. Cv., L. R. 6 Exchq. 
123. 

7 Hoffman v. N. Y. Central, &c. R. R. 
Co., 75 N. Y. 606; Gillis ». Penn. R. BR. 
Co., 59 Penn. St. 129; Knight v. Portland, 
&c, R. KR. Co., 56 Me, 234. 

® Dublin, &c. Ry. Co. o, Slattery, L. R. 
8 App. Cas. 1155. 
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from the station ;! draymen, etc., who are there either to deposit or 
receive freight for others, or, indeed, any one who is there upon busi- 
ness comes under the head of persons invited to be there, but persons 
who are there from mere curiosity, or idlers, loungers, etc., do not.2 
The company may at any time revoke the implied license under 
which persons are at its stations not upon business,’ or even those 
who are there upon business, if they refuse to comply with any of the 
reasonable regulations of the company. But a passenger, or one who 
is at a station to take a train, cannot be expelled from the station at 
the mere caprice of the station-agent. Thus, in a Michigan case,’ a 
station-agent assaulted a passenger for not leaving the waiting-room 
when ordered, the passenger having enraged him by spitting on the 
floor. It was held that this did not constitute an excuse for the pas- 
senger's expulsion. 

Sxc. 344. Duty as to Private Crossings, Ways, etc.— Where a 
Tailway company allows a private crossing to be used for public 
travel for a considerable period, it has been held liable to a person 
who is injured at the crossing by the negligence of the company.® 
In a Pennsylvania case,’ a person crossing a railway track by a com- 
mon and well-known foot-path used by the public is not a trespasser, 
and the railroad company is not relieved from liability for a negli- 
gent injury to him, on the ground that being a trespasser he was 
therefore guilty of contributory negligence. 

In a New York case® the plaintiff’s intestate was run over and 
killed at a private crossing which had been used by the public with- 
out objection from the company, for thirty years, and it was held 
that this long acquiescence in the public use by the company im- 
posed a duty upon it as to persons crossing the track to exercise rea- 
sonable care in the movement of its trains so as to protect them from 
injury. In an action against a railroad company for the death of 
plaintiff's intestate, who was killed by the defendant’s train at a 
private crossing, instructions to the jury that although there was no 


1 Quimby v. Boston, &. R. BR. Co., 69 § People %. McKay, 46 Mich. 43; 4 
Me. 840; Tobin v. Portland, &. B.R.Co., Am. Rep. —. 
59 Me. 183. ® Sweeney v. Old Colony BR. BR. Co., 10 
2 Gillis 0. Spence, 59 Penn. St. 129. Allen (Mass.), 368. 
® Johnson v. Chicago, &. R. R. Co., 51 1 Philadelphia, &. R. R. Co. v. Troat- 
Iowa, 25; Harris v. Stevens, 81 Vt. 79; man, 6 Am. & Eng. R. R. Cas. 117; Penn, 
Pittsburgh, &. R. R. Co. t, Bingham, R. R. Co. v. Lewis, 70 Penn. St. 38. 
ante. ® Barry v. N. Y. Central, &. R. RB 
* Gillis o. Spence, ante; Com. . Power, Co., 92 N. ¥. 289. 
7 Met. {Mass.) 506. 


sxc. 844.] DUTY AS TO PRIVATE CROSSINGS, WAYS, ETO. 1891 


statutory obligation which required the railroad company to ring a 
bell when approaching a private crossing, the jury might find it was 
neghgence to omit to do this when running at a high rate of speed, 
at a time when the view of the train was so obstructed by cars on a 
side track as to render the use of the crossing peculiarly hazardous ; 
that a railroad company ordinarily has the right to run its trains at 
any rate of speed it thinks proper, but that the condition of the cross- 
Ing might impose some restrictions upon this right, and under the 
circumstances the jury might predicate negligence upon excessive 
speed; that one using such crossing must use all his faculties to 
ascertain whether or not he could do so safely ; that one has the right 
to assume that the company would use more than ordinary care in 
approaching a crossing so obstructed, — were held to be unexception- 
able.! Of course, where it receives a compensation for the use of its 
premises, it owes to the person paying it the duty of ordinary care? 
The duty and liability to keep its premises safe does not grow out of 
a mere license or permission to use them, but the use of them by 
the public must be known to and acquiesced in by the company.® 
But where the company has permitted people to cross its track at a 
certain point until it has become a species of habit to do so, it is not 
at liberty to allow cars to run over that portion of its track without 
any control over them. But as to mere trespassers it owes no duty 
except not to inflict wilful injury upon them.® 


1 Barry v. N. Y. Central R. R. Co., 
ante; Continental Improvement Co. v. 
Stead, 95 U. S. 161; Cordell v. N. Y. 
Central R. R. Co., 70 N. Y. 119; Johnaon 
. Hudson River R. R. Co., 20 id. 65. 

* Marfell v. South Wales Ry. Co., 8C. 
B. x, Af. 525. 

8 Matze v. New York Central, &. 
R. R. Co., 1 Hun (N. Y.), 217. In this 
case the plaintiff, while crossing the de- 
fendant’s track, in the evening, at a point 
where a street was to be, but had not yet 
been Jaid out, but where people were in the 
habit of crossing and recrossing, was struck 
‘by one of the defendant’s engines and in- 
jared. It was held that he was guilty of 
contributory negligence in going upon de- 
fendant’s track, and that he could not re- 
cover. The court charged that, even if the 
public had no right to use the land of the 


defendant, at the place where the plaintiff 
was injured, yet if people were in the 
habit of crossing and recrossing there, 
that the company was bound to use care 
end caution in running at that point. It 
was held that this was error ; that no right 
could be acquired by the public in such a 
manner, without evidence of notice to the 
company and subsequent acquiescence by 
it. Even if there was any evidence from 
which a license might be inferred, such 
license created no legal right and imposed 
no duty upon the defendant, except the 
general duty which every man owes to 
others, to do them no intentional wrong or 
injery. Nicholson v. Erie R. R. Co., 41 
N.Y. 680; Philadelphia, &. R. R. Co. 
v. Hummell, 44 Penn. St. 375. 

4 Sutton v. New York Central, &c. 
R. R. Co., 4 Hun (N. Y.), 760. In Kay 


§ Gillis », Penn. R. R. Co., 59 Penn. St. 129. 
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Sec. 345. Who Idable when the Road is in the Possession of Les- 
sees. — When a railway is leased to another company without any 
statutory authority, the company remains liable for all torte com- 
mitted by the lessee ; because, having taken its grant from the legis- 
lature, burdened with all the duties incident to it, it cannot divest 
itself of those duties without the assent of the legislature.’ “It is,” 
said the court,? “the accepted doctrine in this country that a railroad 
corporation cannot escape the performance of any duty imposed by 
its charter or the general laws of the State, by a voluntary surrender 
of its road into the hands of lessees.” But the company is not re- 
sponsible for injuries or torts of any kind committed by mortgagees 
or trustees under a mortgage executed with due authority of law 
while they are in possession of the road under the mortgage? nor for 
torts committed or injuries inflicted while the road is in the hands 
of and being operated by a receiver because it is then in the custody 
of the court.4 But if the road is under the partial control of the 
company, it still remains liable. Receivers are treated as public 
officers, and are not personally responsible for the acts of the persons 
employed by them in the operation of the road,® but may be sued by 
leave of the court.” But in Massachusetts it is held that the posses- 
sion of a receiver not necessarily being a defence at law, the court 


which appointed him may permit the suit to go on 


v. Penn. R. R. Co., 65 Penn. 269, the de- 
fendants had leased a lot of land for their 
side tracks, and had the right to its exclu- 
rive possession. By sufferance they had 
permitted the public to pass over the lot. 
They detached some cars and sent them 
around a curve without a brakeman. They 
were held liable to a person upon that lot, 
who was run over by these cars. Brown 
v, Hannibal, &c. R. R. Co., 50 Mo, 461; 
Baltimore, &. R. R. Co. v. Trainor, 33 
Md. 642, 

1 Macon, &. R. R. Co. 0. Mayes, 49 
Ga, 855; Nelson v. Vt, & Canada R. R. 
(‘o., 26 Vt. 717; Abbott v. Gloversville, 
&. R. R. Co., 80 N. ¥. 27; 86 Am. Rep, 
572; Mahoney ». Atlantic, &c. RB. R. Co., 
63 Me. 68; Chicago, &c. R. R. Co. wv 
Whipple, 22 Ill. 105; Alexandria, &. 
R. R. Co. v. Brown, 17 Wall. (U. 8.) 
445; York, &c. R. R. Co. v, Winans, 17 
How. (U. 8.) 86. 

9 In Alexandria, &. BR. BR. Co. v. 
Brown, ante. 


When a 


8 Daniels ». Hart, 118 Mass. 548; State 
v. Consolidated, &c. R. R. Co., 67 Me. 
479; Rogers v. Wheeler, 43 N. Y. 598; 
Ballou v. Farnum, 9 Allen (Mass.}, 47; 
Sprague v. Smith, 29 Vt. 421; Barter @. 
Wheeler, 49 N. H. 9; Lamphear v. Buck- 
ingham, 38 Conn. 237. 

4 State v. Vt. Central R. R. Co., 30 Vt. 
108; Ohio, &c. R. R. Co. v. Davis, 23 Ind. 
5583; Turner v. Hannibal, &c. R. R. Co., 
74 Mo. 602; Ohio, &. R. R. Co. v. 
Anderson, 10 Ill. App, 313. 

§ Alexandria, &c. R. R. Co. o. Brown, 
ante, 

6 Erwin vo. Davenport, 9 Heisk. (Tenn.) 
44; Candat v. Berney, 68 N. Y. 281; 
Hopkins v. Connell, 2 Tenn. Ch. 828. 

T Klein v. Jewett, 26 N. J. Eq. 474; 
Burton ». Barbour, 104 U. 8. 426; Jordan 
v. Willa, 8 Woods (U. 8. C. C.), 587; 
Meara v. Holbrook, 20 Ohio St. 187. 

8 Hills ». Parker, 111 Mass. 508. 
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judgment in such an action is obtained against a receiver, it is not a 
personal judgment, but one to be paid out of the funds of the com- 
pany in his hands, under the direction of the court appointing him! 
There is a class of respectable authorities which hold, however, 
that they are personally liable while pursuing the business of com- 
mon carriers ;? but it is somewhat difficult to understand upon what 
principle this rule of liability is predicated. 


1 Meara v. Holbrook, anée. (Il11.) 590; Newell v. Smith, 49 Vt. 255 ; 

* Kane v. Smith, 80 N. Y. 458; Aten v. Central R.R. Co., 42 Iowa, 688 ; 
Blumenthal. rv. Brainard, 88 Vt. 402; Kinney v. Crocker, 18 Wis. 74. 
Wabash R. BR. Co. v. Brown, 5 Brad. 
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CHAPTER XXI. 
Tickets: EXPuLsION oF PASSENGERS. 


Szo. $46. Nature of Tickets. 
$47. Conditional Tickets. 
848. Family Ticket. 
849. Ticket taken up by Conductor. 
850. Lost Ticket, 
851. Tickets upon freight trains. 
852. Mileage-Tickets. 
853, Children’s Fare. 
854, Coupons, 


Sno. 355. Misinformation given by com- 

pany’s agente. 

356. Failure to stop at station. 

857. Conductor’a Check. 

358. Rates of Fare. 

859. Through Tickets, Effect of. 

860. Right to charge Extra Fare 
where tickets are not pur 
chased. 


Sec. 346. Nature of Tickets. — Tickets issued by a railwav com- 
pany to a passenger are prima facie evidence of a contract between 
the railway company and the passenger, to transport the latter and 
his personal baggage from the station named therein as the place 
of departure to the station named therein as the place of destina- 
tion, and is held to be a receipt, token, or voucher, showing payment 
for the passage, rather than a contract;! and by its purchase the 
relation of passenger and carrier is said to be consummated? The 
contract between the passenger and the company by which the ticket 
was issued is implied by law, except so far as it is expressed upon 
the face of the ticket. A ticket which bears upon its face no quali- 
fications, conditions, or limitations as to its use, is undoubtedly good 
for a passage from the station of departure to the station named 
therein, any time within six years from its date, provided it has not 


1 Logan v. Hannibal, &. R. R. Co., 
12 Am. & Eng. R. R. Cas., 141 (Ind.); 
Pier v. Finch, 24 Barb. (N. Y.) 514; Hen- 
derson v. Stevenson, L, R. 2 Sc. App. 470; 
Quimby v. Vanderbilt, 17 N. Y. 306; 
Rawson v. Penn. R, R. Co., 48 N. Y. 212; 
Elmore v. Sands, 54 N. Y. 512; State v. 
Overton, 24 N. J. L. 485; Gord v. Man- 
chester, &c. R. R. Co., 52 N. H. 596; 
Johnson v. Concord R. R. Co., 46 N. H. 
218. 


$ Wabash, &. R. R. Co. v. Rector, 104 
Ill. 296. But this proposition must be 
taken with a qualification. If a person, as 
is often the case, purchases a ticket in ad- 
vance of the time he intends to use it, the 
relation of passenger and carrier does not 
arise at the time of the purchase, but only 
Jrom the time when the person reaches the 
station for the purpose, and with the inten- 
tion of taking passage under the ticket, 
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been mutilated so as to bear the appearance of having been used. 
In Maine, by statute, it is provided that a passenger may not only 
stop over at any intermediate station, but also that the ticket shall 
be good for a passage any time within six years from its date. 

A ticket not being a written contract, it is held that parol evidence 
is admissible to show what representations in reference thereto were 
made by the ticket-agent at the time of its sale, — as, that the passen- 
ger had a right to stop over on it, etc! A ticket issued from A. to 
B. is good only for a passage from A. to B., and is not good for a re- 
verse trip, as from B. to A.; and the fact that the holder has been 
permitted upon previous occasions to make such reverse trip upon 
such tickets, does not change the rule.? 

A railway ticket marked “Good on passenger trains only” does 
not imply that all the passenger trains of the road will stop at the 
station designated on it, nor impose upon the company any obliga- 
tion to stop there contrary to its rules. Thus, the plaintiff purchased 
of the defendant a ticket from Cincinnati and return. Upon the 
plaintiff's return he took a train, without inquiry, which did not stop 
at Hardenburgh, and the conductor refused to stop there, and left 
him at a station eight miles beyond. In an action for the damages 
the court held that there could be no recovery, because the plaintiff 
was bound to ascertain, before starting out upon it, whether the 
train stopped at Hardenburgh or not.® 

Src, 347. Conditional Tickets. — A railway company may im- 
pose any reasonable conditions as to the use of their tickets. Thus, 
they may, by a printed notice thereon, provide that it shall not 
be trapsferable; and when this condition is imposed, no one but the 
person to whom it was issued is entitled to passage on it. Thus, 
® person purchased a through ticket which, among other things, pro- 


1 Robinzon v. Nashville, &. R. R. Co., 
2 Lea (Tenn.), 594; Van Kirk v. Penn. 
BR. R. Co., 76 Penn. St. 66. And it may 
be shown that the station-agent, before 
selling the ticket, informed the passenger 
that he could stop over at an intermediate 
station upon it, when in fact the ticket 
was indorsed as ‘‘ good for this day only;” 
and the holder having stopped over one 
day, the conductor refused to accept the 
ticket for the remaining passage, and ex- 
pelled him from the train. The court held 
that the repreeentations of the ticket-agent 
were admissible, and that the conductor, 


upon being informed of the fact, was bound 
to return the excess of fare, or deduct it 
from the fare demanded before he could 
expel him. Burnham v. Grand Trunk 
R. BR. Co., 68 Me. 298. Bunt see Melville 
o. Baltimore, &. R. R. Co, 2 Mackay 
(D. C.), 68, where it was held that parol 
evidence is not admisaible to vary the 
terms of a railway ticket. 

3 Kelley. Boston & Maine R. R. Co., 
67 Me. 168. 

§ Ohio, &. R. R. Co, v, Swarthout, 67 
Ind, 567; 88 Am. Rep. 104. See also 
Ohio, &. R. R. Co. v. Hatton, 60 Ind. 12. 
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At a station on the way, 


it was taken up and a conductor's check was issued for it, calling for 
one continuous passage to San Francisco. At an intermediate station, 
the passenger left the train, and sold the ticket to the plaintiff, who 
attempted to use it on the same train. The conductor refused to 
accept it, and the court held that the plaintiff was not entitled to 
ride upon the check. But if there is no such condition printed 


1 Cody v. Central Pacilic R. R. Co., 4 
Sawyer (U. 8. C, C.), 114; Langdon ». 
Howell, L. R. 4Q. B. Div. 437. Thus the 
plaintiff bought a season-ticket on a rail- 
road, on which was indorsed: ‘“* ConpI- 
tions. This ticket is not transferable, nor 
will any allowance be made in case it may 
not be used for the whole term for which 
it was issued. It is subject to inspection 
at any time by the conductor; a refusal to 
comply will necessitate collection of full 
fare esch time. It is good only for a con- 
tinuous passage between the points named. 
If lost or mislaid, it will not be replaced 
by the company. The holder will please 
return when renewing.” Upon the face of 
the ticket the words, “‘ For conditions, see 
other side,” were printed, in small capi- 
tals. The plaintiff lost his ticket, refused 
to pay fare, and was put off the train. It 
was held that he was bound to know the 
conditions; that the conditions were law- 
ful, reasonable, and proper regulations; 
and that he was rightfully put off the 
train, Cresson v. Philadelphia & Reading 
R. R, Co., 11 Phila. (Pa.) 597. In Post 
v. Chicago, &c. R. R. Co, 14 Neb. 110, 
45 Am. Rep. 100, it appeared that on the 
7th of January, 1879, one John Tristas 
purchased a third-class ticket, via the 
Central Pacific, Union Pacific, Chicago & 
Northwestern, Michigan Central, Canada 
Southern, and New York, Lake Erie, & 
Western Railroads to Boston, the price 
paid being the sum of $66. This ticket 
contained the following conditions: 

“Checks to be detached by conductors 
only. No stop-over privileges will be given 
on this ticket. Baggage checked only to 
destination. In consideration of this ticket 
being sold at a reduced price from the regu- 
lar, full, first-class rate, I, the undersigned, 
hereby agree that it shall not be good for 
passage after ‘twenty ’ (20) days from (and 
including) the date indicated by the agent’s 


punch-marks in the margin, and that I 
will go through to place of destination by 
the proper train and its connecting trains; 
also that this ticket is not transferable, and 
shall become ‘void' if not presented for 
passage on the trip for which sold, and 
that | failing to comply with this agree- 
ment, either of the companies may refase 
to accept this ticket or any coupons (checks) 
thereof, and demand the full regular fare, 
which I agree to pay. 
[Signature] “‘JonN TristTas. 

‘* Witness: H. P. Sraxswoop, 

“FF, H. Goopman, 

‘General Passenger and Ticket Agent, 

“CPR R” 

The price of a first-class ticket at thet 
time, over the same route, is shown to have 
been the sum of $140, but the proof fails 
to show the price of second-class tickets, 
or whether unlimited transferable third- 
class tickets were issued or not, and if so 
the price of the same. Tristas seems to 
have gone no further than Omaha, and 
there transferred his ticket to one Hobbie. 
Within twenty days from the date of issue 
Hobbie sold the ticket to the plaintiff for 
the sum of $25, the price of a regular 
ticket of the same class being about $30, 
The plaintiff commenced his journey over 
the defendant road, but at Denison the 
conductor, in pursuance of directions from 
Council Bluffs, examined the ticket and 
inquired of the plaintiff if his name was 
Tristas. The plaintiff, in answer to the 
inquiry, stated his name, and that he was 
not the original party to whom the ticket 
was issued. The conductor then pat the 
ticket in his pocket, and informed plaintiff 
that he must pay fare or leave the train. 
The plaintiff demanded the return of his 
ticket, which being refosed, and the con- 
ductor insisting that he should either pay 
fare or leave, he left the train at that point. 
He then returned to Omaha and commenced 
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upon the ticket, it is good in the hands of any person, being treated 
as evidencing a contract to carry the bearer. So a condition as to 
the time within which a ticket shall be used is good. As, if a 
ticket is issued with the words “good for this train and day only” 
the ticket is not, after the holder has entered upon his passage, good 
for @ passage upon any other train, or upon any other day. Even 
where a ticket is silent as to the right of a passenger to stop over at 
an intermediate station, inasmuch as the contract is entire, the pas- 
senger has no right to stop over and resume his journey on the same 
ticket? The execution of the contract, when once entered upon, must 
be completed according to its terms, and cannot be completed accord- 
ing to the convenience of the passenger? If a passenger having a 
continuous trip ticket leaves the cars at an intermediate station, he 
cannot subsequently pursue his journey upon another train, or upon 
another day, and if he refuses to pay his fare, he may be lawfully 
expelled, unless, as is the case in Maine, the statute prohibits a rail- 
way company from limiting the right of a ticket-holder to any par- 
ticular train, and permits a passenger to stop at any station and 
resume his journey upon the same ticket. But a ticket “good for 
this trip only” is treated as not imposing a limitation as to time but 
to a journey ; and it is good until used, if within six years from its 
date® But when the trip is entered upon, it must be continued and 
consummated npon the same train. But where there is no limitation 
as to the time within which a ticket shall be used, it is good at any 
time within six years; and this is the rule even as to an excursion 
ticket, which contains no limitation ag to the time within which it 


this action. On the trial of the cause the 
jury returned a verdict for $31.70, upon 
which judgment was rendered, and af- 
firmed on appeal. 

1 McClure v. Philadelphia, &. R. R. 
Co., 34 Md. 532; Elmore ». Sands, 54 
N. Y. 512; Boice v. Hudson River R. R. 
Co., 61 Barb. (N. Y.) 611; Barker v. 
Coffin, 31 Barb. (N. Y.) 556; Shedd ». 
Troy & Boston R. R. Co., 40 Vt. 88. 

2 Drew ov. Central Pacific R. R. Co., 51 
Cal, 425. See also Hill v. Syracuse, &c. 
R. R. Co., 68 N. Y. 101. 

8 Dunphy ». Erie R. R. Co., 10 J. & 8. 
(N. Y. Superior Ct.) 128; Barker v. Coffin, 
$1 Barb. (N. Y.) 556; Stone v. Chicago, 
&c. R. R. Co., 47 Iowa, 82; Oil Creek, &. 
R. R. Co. o. Clark, 72 Penn, St. 231; 
Terry v. Flushing, &. R. R. Co., 18 Hun 


(N. Y.), 859; State v. Overton, 24 N. J. L, 
485; Hamilton v. N. Y. Central R. R. Co., 
51 N. Y. 100; Cheney v. Boston, &. R. R. 
Co., 11 Met. (Mass, ) 121; Johnson v. Con- 
cord R. R. Co., 46 N. H. 213; Breen »v, 
Texas, &c. R. R. Co., 50 Tex. 43; Cleve- 
land, &c. R. R. Co. v. Bertram, 11 Ohio 
St. 457; Beebe v. Ayres, 28 Barb. (N. Y.) 
275; Drew v. Central Pacific R. R. Co., 61 
Cal. 425; Dietrich v. Penn. R. R. Co., 72 
Penn. St. 432; Van Kirk v. Penn. R. R. 
Co., 76 Penn. St. 66. 

* Petrie v, Penn. R. R, Co., 42 N. J. L 
449. 

6 Dryden v. Grand Trunk R. BR. Co., 60 
Me. §12. 

® Pier v. Finch, 24 Barb. (N. Y.) 514; 
Drew v. Central Pacific R. R. Co., 51 Cal. 
425. 
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shall be used.! And in the case last cited where a passenger holding 
such a ticket was expelled from the car for refusing to pay his fare, 
it was held that the company was liable, although the car at the time 
was on the track of another company as whose agent the first cor- 
poration sold the ticket on which the passenger was travelling. A 
ticket “good only two days after date” or “for this day and train 
only” ceases to have any validity after that date, although it has 
never been used.2 Where a ticket is issued upon condition “not 
good unless used within two days,” it is invalid unless the trip is 
entered upon within that time; but if the holder enters upon the trip 
before midnight of the last day, it entitles him to complete the pas- 
sage under the ticket, although the passage cannot be completed 
until the next day. 

While, as before stated, a ticket for a continuous trip, does not 
permit a passenger to stop over at an intermediate station,* yet it is 
held that where the ticket entitles the holder to a passage over the 
roads of different railway companies the holder is only bound to 
make the trip continuous upon each road, when once entered upon 


1 Penn, RB. R. Co. v. Spicker, Penn. 
Sup. Ct. 1885. 

2 Boston & Lowell R. R. Co. v. Proctor, 
1 Allen (Mass.), 267; Gale ¢. Delaware, 
&. R.R. Co., 7 Hun (N. Y.), 670. See, 
holding that limitations as to the time of 
user, are valid, Hill v. Syracuse, &. 
R. R. Co., 63 N. Y. 101; State v. Camp- 
bell, 32 N. J. L. 301; Nelson v. Long 
Island, &. R. R. Co, 7 Hun (N. Y.), 
140. 1 

8 Evans v. Iron Mountain, &. R. R. 
Co., 25 Ohio St. 70; Auerbach v. N. Y. 
Central R. R. Co., 89 N. Y. 281; Hill v. 
Syracuse, &c. R. R. Co., 68 N. Y. 101. 
A ticket issued Dec. 6, ‘good for two days” 
does not expire until midnight of Dec. 8. 
Georgia, &c. R. R. Co. v. Bigelow, 68 Ga. 
219; Evans v. St. Louis, &v. KR. R. Co., 11 
Mo. App. 468. 

* In Gale v. Delaware, "&c. R. R. Co., 
7 Hun (N. Y.), 670, the plaintiff pur- 
chased a ticket from Summit, N. J., to 
New York. The ticket was dated Jan. 27, 
1874, which was stamped on the ticket, 
and with other printed matter on the ticket 
wore these words: ‘‘ Good for this day and 
train only.” For this ticket the plaintiff 
paid fifty-five cents, After he had pro- 


cured the ticket he took a seat in one of 
the defendant’s trains, which left Sammit 
at 8.10 o'clock in the morning of the same 
day, and rode on that train to a place 
called Orange Junction. Between Summit 
and Orange Junction the conductor of the 
train had taken the plaintiff's ticket and 
punched it, and handed it back to him, 
and he kept it in his ion. At 
Orange Junction the plaintiff left the train 
voluntarily, and went by other conveyance 
to Newark on the line of defendant's road. 
At Newark the plaintiff got on another 
train of cars of defendant, which was pro- 
ceeding to New York on the same day, for 
the purpose of continuing his journey, and 
offered the conductor of this train this 
same ticket which had been punched by 
the conductor of the former train. The 
conductor refused to receive it on the 
ground that it had been used, and de- 
manded payment of the plaintiff's fare; 
the plaintiff refused to pay and was put off 
the train, and it was held that he could 
not recover. Livingstone v. Grand Trunk 
R. R. Co., 21 L. C. Jurist, 18; Craig ». 
Great Western R. R. Oo., 24 U. C. Q. B. 
504; Briggs v. Grand Trunk R. RB, Co, 
24 id. 510. 
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by the holder. Thus, in a case previously cited,’ the plaintiff, being 
in St. Louis on the 21st day of September, 1877, purchased of the 
Ohio & Mississippi Railway Company a ticket for a passage from St. 
Louis, over the several railroads mentioned in coupons annexed to 
the ticket, to the city of New York. It was specified on the ticket 
that it was “ good” for one continuous passage to point named “in 
coupon attached ;” that in selling the ticket for passage over other 
roads, the company making the sale acted only as agent for such 
other roads, and assumed no responsibility beyond its own line ; that 
the holder of the ticket agreed with the respective companies over 
whose roads he was to be carried, to use the same on or before the 
26th day of September then instant, and that if he failed to comply 
with such agreement, either of the companies might refuse to accept 
the ticket or any coupon thereof, and demand the full regular fare, 
which he agreed to pay. He left St. Louis on the day he bought the 
ticket, and rode to Cincinnati and there stopped a day. He then 
rode to Cleveland and stayed there a few hours, and then rode to 
Buffalo, reaching there on the 24th, and stopped there a day. Be- 
fore reaching Buffalo he had used all the coupons except the one 
entitling him to a passage over the defendant's road from Buffalo to 
New York. ; 

Being desirous of stopping at Rochester, the plaintiff purchased a 
ticket over the defendant's road from Buffalo to Rochester, and upon 
that ticket rode to Rochester on the 25th, reaching there in the 
afternoon. He remained there about a day, and in the afternoon of 
the 26th of September he entered one of the cars upon the defend- 
ant’s road to complete his passage to the city of New York. He 
presented his ticket, with the one coupon attached, to the conductor, 
and it was accepted by him and was recognized as a proper ticket, 
and punched several times until the plaintiff reached Hudson, about 
three or four o'clock, a.m., September 27, when the conductor in 
charge of the train declined to recognize the ticket, on the ground 
that the time had run out, and demanded three dollars fare to the 
city of New York, which the plaintiff declined to pay. The con- 
ductor, with some force, then ejected him from the car. The plain- 
tiff was nonsuited, but the Court of Appeals set aside the nonsuit, 
and held that the plaintiff, having commenced his journey during the 
life of the ticket, was entitled to complete his journey under it; and 
that a ticket for a continuous passage over several roads does not 


1 Auerbach v. N. Y. Central RB. R. Co., ante. 
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require the passenger to complete his journey on the same train or 
day, but that he is entitled to use the ticket any time during its life 
on any of the roads, provided his trip over that road is continuous. 
So where distinct tickets are issued over each road, each ticket is a 
voucher for a separate journey, and the passenger is not obliged to 
go through upon the same day;! and the same rule exists where, 
although upon the same piece of paper, there are distinct coupons ~ 
for each road, as the rights and obligations are the same as though 
distinct tickets had been issued.4 

The contract for a passage is an entire one with each company 
over whose road it is issued; and therefore a passenger is not, as @ 
matter of course, entitled to a “ lay-over” check or ticket, unless the 
conductor sees fit to yive it, unless the company has contracted to 
give it upon proper application. But if one is given, its terms are 
binding both upon the company and the passenger.® Thus, a lay-over 
ticket “good for five days” from its date is not good for a passage 
after the five days have elapsed; and the fact that the baggage-mas- 
ter checks the baggage of the holder does not operate as a waiver of 
the limitation, as the baggage-master has no authority, express or 


implied, to waive such a condition. 


! Brooks v. Grand Trunk R. R. Co., 15 
Mich. 332. 

2 Knight v. Portland, &. R. R. Co., 56 
Me, 234; Milnor v, N. Y., &. R. R. Co., 
4 Daly (N. Y. C. P.), 355. 

® Churchill v. Chicago, &c., R. R. Co., 
67 lll. 890; Johnson v. Concord R. R. 
Co., 46 N. H. 218; Dietrich v. Penn. 
R. R. Co., 71 Penn. St. 482. 

4 In Wentz v. Erie R. R. Co. $ Hun 
(N. Y.), 241, an action was brought to 
recover damages for the wrongful expul- 
sion of the plaintiff from the cars upon 
his refusal to pay the fare demanded of 
him by the conductor. The plaintiff 
claimed that he was entitled to remain by 
virtue of a lay-over ticket which provided 
that it should be used within five days 
from its date, which had expired. Before 
entering the train the plaintiff had his 
baggage checked by the baggage-master, 
who at the same time punctured his ticket. 
It was held that asthe time within which 
the ticket was to be used had expired, the 
plaintift was rightly ejected from the train 
upon his refusal to pay his fare, and that the 
acts of the baggage-master did not consti- 


But at any time within the 


tute a waiver of the terms of the ticket. 
Churchill », Chicago, &. R. R. Co, 67 
Tll, 890. A condition of that character is 
reasonable. Yorton v. Milwaukee, &c. 
R. R. Co., 54 Wis. 284; Lake Shore, &. 
R. R. Co. v. Pierce, 47 Mich. 277; Isaac- 
son v. N. Y. Central R. R. Co., 25 Hun 
(N. Y.), 350. Where a passenger is in- 
formed by the conductor that he may get 
off at a station and continue his journey by 
the next train upon the same ticket, and 
the passenger relying upon the statement, 
leaves the train at that station, the com- 
peny is boand to carry him on the next 
train to the end of his route upon that 
ticket, and is estopped from denying the 
authority of the conductor to make such 
agreement. Tarbell v. Northern Central 
R. R. Co., 24 Hun (N. Y.), 51. The regu- 
lations of the defendant required that a 
passenger's ticket should be indorsed by 
the conductor, if he desired to stop over at 
& way station, and resume his journey on 
enother train. Plaintiff, a passenger on a 
through train to New York, desiring to 
stop over at J.ittle Falls, applied to the 
conductor of the train on which he was 
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period named therein, such lay-over ticket or check is good. Thus, 
in a New York case,! A. rode up Third Avenue to Sixty-fifth Street, 


travelling to have his ticket so indorsed, 
and was told by him it was not necessary. 
Plaintiff stopped over at Little Falls, and 
resumed his journey on another train of 
the defendant, and without applying to the 
conductor of that train to have his ticket 
indorsed, again stopped over at Amsterdam. 
On attempting to resume his journey from 
Amsterdam on another train, the conduc- 
tor refused to recognize his ticket, because 
it was not indorsed in accordance with the 
company’s regulations, and ejected him 
for non-payment of his fare. It was held 
that the privilege granted him by the con- 
ductor of the train on which he first em- 
barked, of stopping over at a way station, 
without having his ticket indorsed as re- 
quired by the company's regulations, was 
exhausted by his stopping over at Little 
Falls, and that, when he again embarked, 
he became subject to all the company’s 
regulations, aud that he could not again 
stop over at a way station without hav- 
ing his ticket indorsed. Denny v. New 
York Central, &c, R. R. Co., 5 Daly 
(N. Y. C, P.), 50. The plaintiff was rid- 
ing in the cars by virtue of a ticket that 
did not give him a right to a discontinu- 
ous passage. Having stopped at an inter- 
mediate point, and having entered another 
train, he claimed the right to continue his 
journey on such ticket, under permission 
given by a conductor of the first train. 
Refusing to pay his fare, he was put off, 
it appearing that only train-agents had the 
power to modify the force of such tickets. 
‘It was held such expulsion was justifia- 
ble, althongh, at the trial, the plaintiff 
tentified that it was, in point of fact, a 
train-agent, and not a conductor, that had 
given him the privilege claimed. Petrie 
v. Pennsylvania R. R. Co., 42 N. J. L. 
449; Oil Creek, &e. R. R. Co. v. Alle- 
gheny R. R. Co., 72 Penn, St. 281; Die- 
trich v. Penn. R. R. Co., 71 Penn. St. 
432. Arnie requiring a passenger to ob- 
tain a stop-over check if he desires to 
break his journey isa reasonable one. A 
passenger has no right to travel on a train 


upon the individual check of a conductor 
given him upon another train. Breen ». 
Texas & Pacific HK. R. Co., 50 Tex., 43. 
The plaintiff was a pessenger on the de- 
fendant’s cara, under @ contract to carry 
him from Charlotte, N. C., to Augusta, 
Ga., with the privilege of stopping at Co- 
lumbia. His ticket was a through ticket 
from New York to Savannah, with coupons 
for the different roads, —for the defend- 
ants road there being two, one from 
Charlotte to Columbia, and one from Co- 
lumbia to Augusta. On the passage from 
Charlotte to Columbia, W., the conductor 
on the train detached both coupons, and 
gave the plaintiff a conductor's check, 
which by the rules of the company and 
the general usage of railways, was good 
only for that trip. The plaintitf stopped 
at Columbia, and the next day took the 
train for Augusta, in charge of J., another 
conductor. On this train his ticket was 
again demanded, and on his exhibiting 
the conductor's check, and his ticket 
without the coupon to Augusta, was in- 
formed by J. that they did not answer, 
and that he must either pay the fare to 
Augusta or leave the train. He failed to 
pay, and was ejected from the train. It 
was held that the act of J. in ejecting the 
plaintiff from the train, was wrongful, 
and that the defendant was liable in dam- 
ages therefor, Palmer v, Charlotte, &. 
R. R. Co., 3 8. C. 580. Where a passen- 
ger buys a through ticket, which the 
conductor takes up, and delivers a check 
marked, ‘‘good for this day and train 
only,” the passenger has no right to get 
off at an intermediate station, and travel 
to his place of destination by s subsequent 
train without payment of fare. And 
upon refusal to pay, he may be expelled at 
any point. The conductor is not bound 
to expel him at astation. McClure v. 
Philadelphia, Wilmington, &. R. RB. Co., 
84 Md. 582, Where a passenger pur 
chases a ticket and enters a railroad train, 
and after the train starts upon the road, he 
gives up his ticket to the conductor, he 


2 McMahon v. Third Ave. R. R. Co., 47 N. Y. Superior Ct., 2&2. . 
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New York, in a car which stopped there, and received from the con- 
ductor a check “good only from Sixty-fitth Street up to Yorkville 
and Harlem for a continuous ride. July 6, 1878.” From Sixty-fifth 
Street he walked up, and later in the day took another car of the 
line below Sixty-fifth Street, paid his fare to that street, and then 
tendered his check for the rest-of his ride, The conductor refused to 
take it, and put him off the car without unnecessary violence. It 
was held that A. could maintain an action against the company. 

A person who is known by the conductor to be the owner of a 
season-ticket, is nevertheless bound to produce it when required, and 
failing to do so or pay his fare may be expelled from the train! In 
a Connecticut case,? it appeared that the plaintiff was the holder of 
a commutation-ticket purchased of the defendants, which was in full 
force at the time of the occurrence of the acts complained of 

With this ticket the plaintiff, residing at Bridgeport, had been in 
the almost daily habit of taking the 7.08 a. M. passenger train at 
Bridgeport, on the New York and New Haven railroad, for New York 
city, where he was transacting business ; and the fact that he was the 
owner of the ticket was known to the conductor of the train and to 
some other conductors upon the road, but not to all of them. On 
the 18th of May, 1869, the plaintiff took the 7.08 o’clock morning 
passenger train at Bridgeport, intending to proceed to New York 
city, as he had usually done, and for the purpose of meeting business 
engagements of importance. While the train was proceeding towards 
New York and before it had reached Fairfield station, next west of 
Bridgeport, the conductor of that train, and who was the usual con- 
ductor of the train, and well acquainted with the plaintiff, and with 
the fact of his being the owner of such a ticket, made the usual 
requirement of him to exhibit his ticket. The plaintiff then discov- 
ered that he had inadvertently left his ticket at home, and so stated 
to the conductor, and also the fact already known to the conductor 
of his ownership of the ticket. The conductor nevertheless there- 
upon required of the plaintiff the payment of the usual fare, and 
upon his refusal to comply with such requirement ejected him from 


cannot, at any intermediate station, by 1 Creason v. Phila., &c. R. R. Co, 11 
virtue of hin subsisting contract, leave the Phila. (Penn.) 597; Cooper v. London, &c. 
train while in the reasonable performance Ry. Co., L. R. 4 Exchq. Div. 88. And the 
of the contract, and claim a seat upon same is true as to commutation-tickets, 
another train. Cleveland, Columbus, & Ripley v. New Jersey R. R.Co., 31 N. J. 
Cincinnati R. R. Co. vo. Bartram, 1) 2 Downs vo. N. Y. & New Haven R. R. 
Ohio St. 457. Co., 86 Conn. 287. 
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the train when it arrived at Fairfield, using sufficient but not excea- 
sive or unnecessary force for that purpose; and the court held that 
he could not recover damages therefor, as he should have paid the 
fare demanded.! 

In all cases the conditions must be reasonable, or they will have no 
validity, and if they are impossible of performance they are unreason- 
able. Thus, if a ticket is issued from A. to B. and return, “ good for 
this day only,” and there is no train which leaves B, on the return trip 
to A. after the arrival of the train, the condition would be unreasona- 
ble, and the holder would be entitled to a return passage to A. on the 
first train leaving B. for A. on the next day. So, if a ticket is issued 
from A. to B., “good for this day only,” and by some accident to the 
train, or through the train becoming stalled from any cause, the trip 
is not completed until the next day, the ticket is good for the bal- 
ance of the passage ;* because the condition is subject to the implied 


1 Where the holder of a commutation- 
ticket, in violation of its terms, has per- 
mitted it to be used by other persona, the 
company has the right to take up the 
ticket and demand payment of fare, and 
upon failure of payment, to expel the of- 
fending person from its train. Freiden- 
rich v. Baltimore & Ohio R. R. Co., 58 
Md. 201. Outside the cover of a paper 
book of coupons forming a railway-ticket, 
issued to the plaintiff by the defendants, 
was printed the name of their railway, the 
words ‘‘Cheap return ticket, London to 
Paris and back, second class,” and a state- 
ment of the period and journey for which 
the ticket was available, but no reference 
to the inside of the cover. On the inside, 
and apparent on turning the leaf, was a 
condition limiting the responsibility of the 
defendants to their own trains. The 
plaintiff, having been injured while travel- 
ling by virtne of the ticket in a French 
train, sued the defendants. They set up 
the condition. The plaintiff had not read 
and did not know of it. The jury were 
directed that if it was brought to his notice 
it would afford a defence, and on being 
esked the question suggested in Parker v. 
South-Eastern Ry.Co., 2C, D, 416, whether 
what was done by the company was rea- 
sonably sufficient to bring the condition 
to the notice of the plaintiff, answered 
that it was not, and found a verdict in his 
favor. He moved for judgment. It was 


held, distinguishing Henderson v. Steven- 
son, L. R. 2 H. L. (Se.) 470, that the 
whole book was the contract accepted by 
the plaintiff, and that he, therefore, could 
not reject the condition which was one of 
its terms, and that judgment should bs 
entered for the defendants. Burke »v. 
South-Eastern Ry. Co, L. R. 6 C. P. 
Div. 1. 

® Auerbach vo. N. Y. Central R. R. 
Co., 89 N. Y. 281; 43 Am. Rep. 745; 
Mosher v. St. Louis, Iron Mountain, &c. 
R. R. Co., 17 Fed. Rep. 880. In this 
case the petition set forth that the defend- 
ant, a railway company, sold a ticket to 
B., good for a trip from C. to D. over A.’s 
road and E.’s road, with which A.’s con- 
nected, and also good for a return trip on 
condition that B. should, within a specified 
time, identify himself to E.’s authorized 
agent at D., and have his ticket dated and 
signed in ink and stamped by auch agent; 
that within the specified time he pre- 
sented bimself and the ticket “at the 
business office and depot” of E. at D., be- 
fore the time of departure of E.'s train for 
C., which he desired to take, and offered 
to identify himself and have the ticket 
stamped, etc., ‘‘and in all manner fully 
complied with the terms of said contract 
on his part; but that the defendant and 
E. failed to have an agent present then 
and there at said office for that purpose at 
any time between the time the plaintiff eo 
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condition that the train shall make the passage within the time lim- 
ited, and that the company shall upon its part perform its obligation. 
Whether, if such a ticket is issued, and by reason of a delay in the 
running of the train it does not reach B, until the time for the return 
train to leave has arrived, whereas if it had arrived upon time the 
holder would have had two or three hours in which to have at- 
tended to business in B., the holder would be entitled to a passage 
under his ticket upon the first train next day, has not been decided ; 
but upon principle it would seem that he would have, because it is 
not to be presumed that people purchase railway-tickets merely for 
the pleasure of riding, but rather because they have business of some 
kind at their point of destination. In the case of an excursion-ticket 
where the train is not run upon schedule time, the rule would be dif- 
ferent. But all reasonable conditions imposed by the printed terms 
of the ticket are binding upon the passenger, and his right to a 
passage under the ticket depends upon his compliance therewith 
Where a ticket is issued to a certain place “and return,” but contains 


@ condition that the holder shall 


presented himself and his ticket and the 
arrival of the train for C.; that B. pro- 
ceeded on said train, however, and explained 
the circinnstances to the conductor, who 
agreed to let him ride as far as X., an in- 
termediate point, but subsequently, instead 
of so doing, ejected him from the train. It 
was beld, on demurrer, that no sufficient 
excuse for B.'s non-compliance with the 
conditions of his ticket was given; that the 
conductor had no power to pass upon B.'s 
excuses; and that, therefore, the petition 
did not state a cause of action. In an 
action against a railway company to re- 
cover damages for the ejection of the plain- 
tiff from a train by the conductor, the 
evidence showed that the plaintiff had 
purchased # round-trip ticket of the de- 
fendant’s agent at one of its stations, en- 
titling him to a passage to and from another 
station on the line of the defendant's rail- 
way; that shortly after entering the cara 
man came along, asked for the ticket, 
which was given him, tore it in two, hand- 
ing back one and keeping the other part 
thereof; at about eleven o'clock the same 
night the plaintiff entered a car on the de- 
fendant's line to return to the station at 
which he had purchased the ticket, handed 


procure it to be stamped by the 


the conductor the part of the ticket re- 
turned to him by the man on the first 
train, which the conductor refused to ac- 
cept, and upon the plaintiff's refusal to 
pay the fare demanded, notwithstanding 
his explanation and remonstrance, forcibly 
ejected him from the car. The man who 
took the ticket on the first train was a 
brakeman in charge thereof, instead of the 
conductor, who, to avoid an arrest, was 
concealed on the engine. The brakeman 
testified that he supposed that one-half of 
the ticket was good for a ride either way. 
The behavior of the plaintif was orderly 
and gentlemanly. It was held that the 
plaintiff was entitled to damages, and that 
$600 was not excessive. Lake Erie & 
Western R. R. Co. o. Fix, 88 Ind. 381. 
** Return tickets,” by the rules of the com- 
pany, were not good for use upon Sunday 
trains. These rules were published with 
the time-tables, and posted in the depots 
of the company. It was held that the 
regulation was sufficiently published, and 
the company was justified in expelling a 
passenger who insisted upon travelling 
upon such a ticket upon Sunday. High- 
land Ry. Co. », Menzies, § Sc. Sess. Cas. 
(4th series) 887. 
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ticket-agent at the place of destination as a condition to its being 
good for the return trip, such condition must be complied with. 

A commutation-coupon-ticket provided that the coupons should be 
void if detached by any one but the conductor. A passenger, after 
being warned by the conductor, detached the coupons and tendered 
them, and while being ejected from the cars for non-payment of fare, 
boisterously tendered his fare, which was refused by the conductor. 
It was held that he could not recover therefor of the company.! 
Where a railroad company advertised to carry on its freight trains 
passengers who would purchase a freight-train ticket, and plaintiff 
waited at the ticket-office until the train was about to start, but saw 
no one, although he made no effort to obtain a ticket, — it was held 
that he could not recover from the company upon being put off the 
train, as they were not bound to carry passengers save upon strict 
compliance with their regulations.? A regulation by which one who 
desires to stop over between the starting-point and destination is re- 
quired to procure a stop-over ticket from the conductor is reasonable, 
and if the passenger, in such a case, asks the proper conductor for a 
stop-over ticket, and, through the conductor’s fault receives instead 
thereof only a trip check, the second conductor may still demand of 
him the additional fare, and, upon his refusal to pay it, may eject 
him from the train? A “stop-over” ticket good for thirty days, 
does not give an unlimited right to stop at intermediate stations on 
connecting roads. Where the holder of such a ticket received a 
check, good for a ten days’ stop at such a station, it was held that 
he was properly ejected from the train after ten days, though within 
the thirty, for a refusal to pay fare from such station to the terminus 
of that road. The holder of a special excursion railway-ticket for a 
round trip, surrendering it, and receiving instead a regular ticket 
substituted by the company for its own convenience, must return 
upon the excursion train.® 

If a person purchases a ticket to a certain point, which is taken 
up by the conductor before such point is reached, and the passenger 
stops at an intermediate station, he cannot complete his passage 


1 Louisville, Nashville, &. R. R. Co. 28; Lake Shore, &. R. R. Co. v. Pierce, 
e. Harris, 9 Lea (Tenn.), 180; 42 Am. 47 Mich. 277. 


Rep. —. 4 Kelsey v. Michigan Central R. R. Co., 
? Indianapolis & St. Louis R. R. Co.e. 28 Hun (N. Y.), 460. 
Kennedy, 77 Ind. 507, § McRae v. Wilmington & Weldon 


8 Yorton v. Milwaukee, Lake Shore, R.R. Co., 88 N. C, 526; 48 Am. Rep. 
&e. R. RB. Co., 54 Wis. 234; 41 Am. Rep. 745. 
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without payment of the fare. By giving up his ticket without 
taking a stop-over check from the conductor, his right to a passage 
is lost when he leaves the train for his own convenience to pursue 
his journey by another train, at an intermediate station.' 

The question as to whether a regulation is reasonable or not is a 
mixed one of law and fact. Thus, it has been held reasonable for 
railway companies to provide that a person must purchase a ticket, 
or be excluded from ita station ;* or purchase a ticket before enter- 
ing the cara, or pay a higher sum for his fare ;* or purchase a ticket 
for passage on a freight train, or be expelled therefrom‘ So, too, it 
has been held that a regulation that merchandise shall not be carried 
as baggage is reasonable ;® also that passengers must exhibit their 
tickets whenever requested to do so by the conductor, or be ejected 
from the train ;® that passengers must surrender their tickets during 
the trip, or pay their fare again ;? that colored persons shall occupy 
separate seats ;° that certain cars shall be occupied by ladies only, or 
gentlemen accompanied with ladies;* and indeed any regulation 
which is necessary for its own protection, or for the convenience, 
comfort, or safety, of its passengers. 

Src. 348. Family Tickets. —- Where tickets are issued for family 
use, as commutation-tickets, good for any member of a certain per- 
son’s family, such person’s children, although they have attained the 
age of majority, do not by that circumstance cease to be members of 
the family, so as to be deprived of the right to use the ticket.?° 


1 Townsend o. N. Y. Central, &o. R. R. 
Co., 56 N. Y. 295; 15 Am. Rep. 419. See 
also Chicago, &c. R. R. Co. v. Griffiths, 
68 Ill. 499. Substantially the same doc- 
trine ag to the rights and duties of passen- 
gers and carriers is laid down in Shelton v. 
Lake Shore, &. R. R. Co, 29 Ohio St. 
214; Downs v. N. Y.& N. H. R.R, Co., 
36 Conn. 287, 4 Am. Rep. 77; McClure 
v. Railroad Co., 34 Md. 532; 6 Am. Rep. 
$45. But see Toledo, &&. RR. Co, v. 
McDonough, 63 Ind, 289; Burnham ». 
Railroad Co., 68 Me. 298; 18 Am. Rep. 
220; Palmer v. Railroad, 8 Rich. (S, C.) 
680; Hamilton v. Railroad Co., 53 N. Y. 
25; English v. Canal Co., 66 id. 454; 23 
Am. Rep. 69; Toledo, &. R. R. Co. ». 
McDonough, 53 Ind. 289. 

3 Harris v. Stevens, $1 Vt. 79. 

® State v. Gould, 58 Me. 279; St. Louis, 
&c. R. R. Co. v. Dalby, 19 Ill. 353; Porter 


o. N. Y. Central R. R. Co., $4 Barb. 
(N. Y.) 353; Crocker v, New London, &c. 
R. R. Co., 34 Conn. 249. 

4 Cleveland, &. R. R. Co. . Bartram, 
11 Ohio St. 457. 

5 Merrihew v. Milwaukee, &c. R. KR. Co, 
5 Am. Law Reg. (Wis.) 364. 

6 Hibbard v. New York & Erie R. RB 
Co., 15 N. Y. 455. 

™ Northern R. R. Co. v. Page, 22 Barb. 
(N. Y.) 130; Vedder v. Fellows, 20 N. Y. 
126. But see State v. Thompson, 20 N. H. 
250. 

8 West Chester, &c. R. R. Co. v. Miles, 
55 Penn. St. 209. 

® Peek v. N. Y. Central R. R. Co., 70 
N. Y. 587; Bass v. Chicago, &c. R. BR. Co, 
89 Wis. 636. 

© Chicago, &c. R. R. Co, v. Chisholm, 
79 Di. 584. 
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Sec. 349. Tioket taken up by Conduoter — Where a person pur- 
chases a ticket to a certain station, which is taken up by the con- 
ductor without giving the halder a check, and there is a change of 
conductors before the station is reached, and he, although informed 
of the facts, demands the fare, and the passenger not paying it, ex- 
pels him from the train,—the company is liable therefor, as the 
passenger cannot be prejudiced by the mistakes or neglect of the 
conductor! And such also is the rule where a person has paid his 
fare to the conductor to a certain station, but before it is reached the 
conductor again demands the fare, denying that it has been paid, and 
expelling him for not paying it again.* 

Sec. 350. Lost Ticket. — As between the conductor and the pas- 
senger, the ticket is the only evidence of the passenger’s right to a 
passage, and he must produce it when called for ;* and if he loses the 
ticket, his right to travel upon it ceases, and if, after being given a 
reasonable time to find it, he fails to pay his fare, he may be expelled 
from the train;* and this, even though the conductor has once 


1 Pittsburgh, &c. R. R. Co. o. Henigh, 
39 Ind. 509. 

3 Indianapolis, &c. R. R. Co. v, Mulli- 
gan, 50 Ind. 892. 

s Frederick v. Marquette, &c. BR. R. 
Co., 87 Mich. 842. 

* Duke v. Gt. Western Ry. Co., 14 
U. C. Q. B. 377. Where a passenger 
paid for three tickets, but through mis- 
take the ticket-egent only gave him ¢0, 
which he gave to two persons with him, it 
was held that he must pay his fare or the 
eonductor would be justified in removing 
him from the train. Weaver v. Rome, 
&e. R. RK. Co., 3 T. & C. (N. Y¥.) 270. 
And the same is true where the ticket- 
agent through mistake gives the passenger 
a ticket for a shorter distance, although 
paid for a ticket to a point beyond. Fred- 
erick v. Marquette, &. R. R. Co. 37 
Mich. 3423. So where a passenger was ex- 
pelled from a street-car, because the con- 
ductor of another car had given him a 
wrong check, it was held that he had no 
eanse of action. Bradshaw v, South Bos- 
ton RB. R. Co., 135 Mass. 407. As be- 
tween the conductor and the passenger, 
the tieket is the only evidence of the 
passenger's right to a passage. Happord 
e. Grand Rapids, &. R. R. Oo. (Mich.), 
18 N. W. Rep. 580. In Frederick v. Mar- 


quette, &. R.R. Co., 87 Mich. 342, 26 
Am. Rep. 531, it was decided that as be- 
tween the conductor and the passenger, 
the ticket must be the conclusive evidence 
of the extent of the passenger's right to 
travel. No other rule can protect the con- 
ductor in the performance of his duties or 
enable him to determine what he may or 
may not lawfully do in managing the train 
and collecting the fares. The court said : 
‘If when a passenger makes an assertion 
that he has paid fare through, he can pro- 
duce no evidence of it, the conductor must 
at his peril concede what the passenger 
claims, or take all the responsibilities of a 
trespasser, if he refuses. It is easy to see 
that his position is one in which any law- 
less person, with sufficient impudence and 
recklessness, may have him at disadvan- 
tage, and where he can never be certain, 
if he performs his apparent duty to his 
employer, that he may not be subjected 
to severe pecuniary responsibility. Such 
a atate of things is not desirable, either for 
railroad companies or for the public, The 
public is interested in having the rules 
whereby conductors are to govern their 
action certain and definite, so that they 
may be enforced without confusion and 
without stoppage of trains; and if the en- 
forcement causes temporary inconvenience 
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punched the ticket and knows that the passenger had it. But he is 
entitled to a reasonable time in which to find the ticket, and cannot 
be expelled until such reasonable time has been given him, and the 


to a passenger, who by accident or mistake 
is without the proper evidence of his right 
toa passage, though he has paid for it, it 
is better that he submit to the temporary 
inconvenience than that the business of 
the road be interrupted to the general an- 
noyance of all who are upon the train. 
The conductor's duty, when the passenger 
is without the evidence of having paid his 
fare, is plain and imperative, and it can 
serve no good purpose and settle no rights 
to have a controversy with him. The 
passenger gains nothing by being put off 
the car, and loses nothing by paying what 
is demanded and staying on.” Townsend 
v. New York Central, &c. R, R. Co., 56 
N. Y. 295; 15 Am. Rep. 419; Chicago, 
&c. RB. R. Co. v. Griffin, 68 Ill. 499; 
McClure v. Philadelphia, &c. R. R. Co., 
$4 Md. 582; 6 Am. Rep. 345; Shelton v. 
Lake Shore, &. B. R. Co., 29 Ohio St. 
214; Downs v, N. Y.& N. H. RB. R. Co., 
86 Conn. 287; 4 Am. Rep. 77; Petrie 
v. Pennsylvania R. R. Co., 42 N. J. L. 
449; Yorton v. Milwaukee, &. R. R. Co., 
54 Wis. 284; 11 N. W. Rep. 482; 41 
Am. Rep. 28. 

1 Robson v. New York Central, &c. 
R. R. Co., 21 Hun (N. Y.), 387. In this 
case a passenger having presented his 
ticket to the conductor, it was punched 
and returned to him. The passenger mis- 
laid the ticket, and for a time was unable 
to find it. The conductor afterwards 
again called for the ticket, and as the 
passenger was unable to find it, he was 
ejected from the car, without any demand 
of payment of fare. It was held that his 
expulsion was wrongful. Robson v. New 
York Central, &. R. R. Co., 21 Hun 
(N. Y.), 887. But where the passenger 
knew when he got upon the train that his 
ticket was lost, he is not entitled to this 
lenity. Crawford v. Cincinnati, &c. R. R. 
Co., 26 Ohio St. 580; Downs o, N. Y. 
& N. H. B.R. Co, 86 Conn. 287. In 
Maples v. New York, &. R.R. Co., 
88 Conn. 557, the plaintiff purchased of 
the defendants a commutation-ticket, 
which conferred upon him the right to 


ride “in the cars upon the defendants’ rail- 
road between the city of New York and 
the town of Westport during the ensuing 
year, upon certain conditions. One of the 
conditions was that the ticket should be 
shown to conductors when requested, or 
when required by the rules of the com- 
pany. One of the company’s rules in force 
during the year required commuters to 
show their tickets to conductors when re- 
quired, in the same manner as other pas- 

At the time of purchasing the 
ticket the plaintiff? signed a receipt con- 
taining similar conditions. During the 
year, while the plaintiff was riding im the 
defendants’ cars between New York and 
Westport, he was reqnested by the con- 
ductor to show his ticket. The plaintiff 
had his ticket upon his person, but was 
unable to find it at the time, and ao in- 
formed the conductor. The conductor 
knew that the plaintiff was a commuter, 
and that the time covered by his ticket 
had not expired, but acting in accordance 
with the instructions of the defendants, 
he demanded of the plaintiff his fare for 
the trip, and on his refusal to pay it 
ejected him from the train. It was held 
thet the plaintiff was not bound to pro- 
duce his ticket immediately when re 
quested, but was entitled to a reasonable 
time to find it, and was entitled to ride as 
long as there was any reasonable expecta- 
tion of finding it during the trip; that 
under the circumstances the production of 
his ticket by the plaintiff was the merest 
formality ; that in the absence of an ex- 
press stipulation in the contract that 
the plaintiff should pay the fare of the 
parsage unless the ticket should be pro- 
duced, his failure to produce the ticket 
was not such a breach of the contract as 
to justify the defendants in rescinding it, 
and treating the plaintiff as a trespasser on 
the train; and that if the defendants had 
a right to eject the plaintiff from the 
train, they had no right todo ao elsewhere 
than ata regular station on the road, — 
that any rule or regulation of the defend- 
dants which required or allowed such an 
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question as to what is a reasonable time is one of fact for the jury, 
in view of all the circumstances.) 

A conductor upon the defendant's train removed therefrom the 
plaintiff's intestate, who had failed to produce a ticket when re- 
quired, and who had no money to pay his fare. There was evidence 
tending to show that the intestate had bought and lost his ticket, and 
before he was expelled, one of his companions tendered the fare to 
the conductor, who refused to receive it, demanding a ticket. The 
intestate, who was very much intoxicated, was put off the train in a 
cut about twenty feet deep. He proceeded in the direction of his 
home some one thousand seven hundred feet, when he lay or fell 
down and was run over and killed, about fifteen minutes later, by 
the train of another company, which had the right to ran its cars 
over the defendant’s road. It was held that, as the intestate was 
wrongfully removed from the train, the question as to whether his 
death was or was not directly traceable to such removal should have 
been left to the jury, and that the court erred in nonsuiting the plain- 
tiff? A passenger purchased a ticket from N. to W., and rode on it to 
M., an intermediate point; the ticket, under the rules of the company, 
was cancelled for the whole route; he voluntarily left the train at 
M. Subsequently he offered the ticket for his passage from M. to 
W.; the conductor took up the ticket, refused to allow him to ride, 
and required him to leave the train. In a suit by the passenger 
against the company, the court rejected evidence by the plaintiff that 
he offered to pay his fare if the conductor would return the ticket, 
which was refused, to be followed by evidence that in claiming to 
ride he had acted in good faith upon information, by a ticket-agent 
from whom he had previously purchased the ticket, that he had a 
right to ride on it. It was held to be error. The declarations of a 
ticket-agent, made some days after selling a ticket, although not evi- 
dence to establish a contract with the plaintiff, are evidence to show 
that plaintiff in good faith claimed a right to ride on the ticket.® 
In a suit for damages for the alleged wrongful ejectment of a pas- 
senger from a train, it is competent for a witness who was present 
to state what he heard said on the occasion of such expulsion, 
leaving it to others to identify the persons who made the state- 
act to be done between stations to a per- 3 Guy v. New York, Ontario & West- 
son in the condition of the plaintiff was ern R. R. Co., 80 Hun (N. Y.), 899. 
unreasonable and void. ® Vankirk v. Pennsylvania R. R. Co., 

1 Hayes v. N. Y. Central R. R. Co. 76 Penn. St. 66. 


N. Y. Sup. Ct. 1884, 81 Alb. L. J. 469. 
VOL. 11. — 44 
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ments! In an action to recover damages alleged to have been sustained 
by the plaintiff by being improperly removed from defendant's cars 
after having paid his fare, evidence going to show that on other oc- 
casions plaintiff had done acts showing an attempt to avoid payment 
of his fare is properly rejected? In a suit by a passenger against a 
railway company for wrongfully putting him off the train for failing 
to pay the fare demanded, it is competent to prove by himself and 
other witnesses that they had travelled over the road between the 
termini of the plaintiff's trip, with and without tickets, and never 
paid more than the plaintiff tendered to the conductors® In a suit 
for damages, caused by the action of a conductor in ejecting plaintiff 
from the cars, he need not allege nor prove that specific authority 
was conferred on the conductor by the company to perform such 
acts, where it appeared that he was intrusted with all authority 
which concerned the reception or rejection of passengers.‘ 

Sec. 351. Tickets upon Preight Trains. — It is competent for rail- 
road companies to establish a rule that passengers shall not be per- 
mitted to ride on freight trains without they are provided with 
tickets, and that trains will not stop at stations where tickets are 
not sold, either to take on or let off passengers. But where a cer- 
tain freight train was in the habit of carrying passengers to a certain 
station, and before the company had made any different rule in this 
respect, the plaintiff purchased a ticket for such station, but was 
informed by the conductor that he would not stop there, and was 
advised to take passage upon another extra train, to which he ap- 
plied, and was refused passage, whereupon he entered the first train 
and informed the conductor of the facts, and was carried upon that 
train to the next station beyond the one named in his ticket, it was 
held that the company was liable to him for the damages.® This is 
upon the principle that, while a railway company may make reason- 
able rules for the regulation of its business and the running of its 
trains, yet in the adoption of these rules regard must be had to the 


1 Indianapolis, &. R. R. Co. v. An- 
thony, 43 Ind. 183. 

2 English v. Delaware & Hudson Canal 
Co., 4 Hun (N. Y.), 688; affirmed, 66 
N. Y. 454. 

® Louisville, Nashville, &. R. R. Co. 
v. Guinan, 11 Lea (Tenn.), 98. 

* Travers v. Kansas Pacific R. R. Co., 
68 Mo. 421. 

6 Lake Shore, &. R. BR. Co. v. Green- 


wood, 79 Penn. St. 878; St. Louis, &. 
R. R. Co. v. Myrtle, 51 Ind. 566; Indian- 
apolis, &c. R. R. Co. wv. Kennedy, 77 
Ind. 507 ; Falkner v. Ohio, &c. R. R. Co., 
55 Ind. 869; Toledo, &. R. R. Co. ». 
Patterson, 63 Ill. 304; Falkner v. Ohio, 
&c. R. B. Co., 55 Ind. 369. 

® Chicago, &. R. R. Co. v. Fisher, 
66 Ill. 152; St. Louis, &. R. BR. Co. o 
Myrtle, 51 Ind. 566. 
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convenience and interest of the travelling public. It may forbid the 
transportation of freight and passengers on the same trains, or may re- 
quire passengers travelling on freight trains to procure tickets before 
entering the cars; but, in such cases, reasonable facilities for procur- 
ing tickets, at or about the time of the arrival or departure of the 
trains, must be afforded, according to the established usage of all rail- 
Toads ; and it is not reasonable, while allowing passengers to travel 
on freight trains, to afford them no opportunity to procure tickets, 
except at such hours as would make it more expeditious to travel by 
the passenger trains.! 

SEC. 352. Mileage-Tickets. — A railway company may make any 
reasonable regulation or condition as to the use of special tickets 
used by it, and they are binding upon the holder. Thus, mileage- 
tickets, issued upon condition that they shall be used within a cer- 
tain time, cease to be valid after the expiration of that time. Thus, 
a mileage-ticket stipulated that it should be good only for a certain 
period, and that, if presented after the expiration of that time, the 
conductor should take up the ticket and collect the fare. It was 
held that its use a number of times in violation of the condition 
would not estop the company to take it up, and eject the passenger 
from its train upon refusal to pay fare? Where the holder of a 
thousand-mile ticket, purporting to be “good for six months only,” 
after the period had elapsed, having first obtained legal advice that 
the ticket was good until the thousand miles were travelled, and 
before the ticket was exhausted, took his seat in the baggage-car of a 
train, refused payment of fare otherwise than by offering his ticket, 
and was forcibly ejected from the train, — it was held that the ticket 
was void; that the holder was not a passenger, but became a tres- 
passer on entering the baggage-car, and, upon his refusal to get off, 
might be ejected, with the use of any force necessary to that end? 
So where a mileage-ticket is issued by a company owning two 
lines of railway, and the ticket upon its face purports to be good for 
a certain number of miles upon each road, the holder cannot claim 
to ride upon the ticket upon either of the roads more than the num- 
ber of miles for which it is declared to be good upon such road. 
Thus, a railway company, being the owner of one line and the lessee 
of another, the two forming a continuous railway between Indian- 


1 Evans v. Memphis & Charleston R. R. 3 Lillis v. St. Louis, &. R. R. Co., 64 
Co., 56 Ala. 246. Mo, 464. 

4 Sherman v. Chicago & Northwestern 
BR. R. Co., 40 Iowa, 46. 
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apolis and St. Louis, sold a thousand-mile ticket, authorizing the 
purchaser to travel three hundred miles upon one of said roads and 
seven hundred miles upon the other; having black figures represent- 
ing the one road and red figures the other, with directions to con- 
ductors to punch out the black figures, representing the number of 
miles travelled on the western division of the road, and the red fig- 
ures for the miles travelled on the eastern end. On the back of the 
ticket were printed conditions, signed by the purchaser, among 
which was a stipulation that the miles travelled each trip should be 
indicated by the conductor punching out corresponding figures on 
the opposite side. After all the red figures had been punched out, 
the purchaser offered the ticket for passage on a train on the eastern 
division of the through line, which the conductor refused to accept, 
though there were black figures not punched out, amounting to the 
number of miles for which it was offered; and the holder of the 
ticket, refusing to pay his fare, or to leave the car unless forcibly 
ejected, was put off by the train-men. It was held that the terms 
expressed upon the ticket constituted a contract between the seller 
and the purchaser of the ticket, and that his refusal to pay fare or 
leave the car on request justified his expulsion.! 

Sc. 353. Children’s Fare.— A railway company may charge full 
fare for an infant child, if it chooses to do so, but it is generally cus- 
tomary not to charge any fare for children under a certain age, and 
to charge half-fare for children between certain ages. If a person 
having a child in charge refuses to pay its fare when demanded, 
not only the child, but the person so having it in charge, although 
he has paid his fare, may be expelled from the train. Thus, in a re- 
cent case in Maryland,” the plaintiff was a passenger upon the de- 
fendant’s train, having in charge her young sister. She had paid 
her own fare, but refused to pay her sister’s fare, and thereupon both 
were put off the train. In an action to recover damages therefor, it 
was held that the expulsion of both was lawful. The court said: 
“The plaintiff had paid her own fare, and the defendant had no right 
of course to eject her from the train, unless there was a contract, 
express or implied, on her part to pay the fare of her younger sister. 
There is no evidence of an express contract, and if one is to be im- 
plied it must be on the ground that the younger sister was under 
her charge, and being under her charge and thus responsible for her 


1 Terre Haute, &. R. R. Co. v. Fitz: * Philadelphia, &. R. R. Co. v. Hoef- 
gerald, 47 Ind. 79. lick (Md.) 1884, 18 Rep. 822. 
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presence in the car, it was her duty to see the fare was paid. The 
defendant was under no obligation, of course, to carry the younger 
sister without being paid a reasonable compensation, and if she was 
under the plaintifi’s charge it is but fair and reasonable to hold her 
responsible for the fare. Under such circumstances the law would 
imply an agreement on her part to pay the fare of the child, and if 
she refused to pay it, the defendant had the right to put off both the 
plaintiff and the child, — the plaintiff, because she had not complied 
with the contract on her part implied by law, and the child, because 
the company was not required to carry it unless its fare was puid 
according to the rules and regulations of the company.” 

Sec. 354. Coupons.— A traveller on a railroad train, travelling 
on a commutation-coupon-ticket, which provides that the coupons 
shall be void if detached by any other person than the conductor, 
and that the ticket shall be shown to the conductor each trip, who 
shall detach the coupons for the number of miles to be travelled, 
technically violates the contract by detaching the coupons himself. 
If, while detaching the coupons, his attention is called by the con- 
ductor to the fact that it is his duty to detach them, the passenger 
should at once desist, and hand the ticket and coupons to the con- 
ductor; in which event it would be the duty of the latter, if he saw 
the coupons detached or could readily ascertain by inspection that 
they had not been detached from the ticket, to accept them. But 
the conductor would not be bound to receive the detached coupons 
without seeing the ticket. 

Sec. 355. Misinformation given by Company's Agents.— A pas- 
senger bought a ticket from one point to another on the line of a 
railway, and return. She went to the latter point, but when she 
started to return the conductor informed her, on entering the car, 
that she could not return on that ticket; that if she did she would 
have to pay the fare. She thereupon left the train, and remained 
until the next train, on which she returned home without extra 
charge. She sued the railway company. It was held that the suit 
was founded on a breach of contract, and actual damages only could 
be recovered; or if none, then nominal damages. Exemplary dam- 
ages cannot be allowed fora breach of contract.2 If, by means of 
improper information, given by a ticket-agent, a passenger is misled 
in the purchase of his ticket, the company will be liable for the re- 


1 Louisville, Nashville, &c. BR. B. Co., 2 Goins v. Western R. R. Co. of Ala- 
o. Harris, 9 Lea (Tenn.), 180. ; bama, 68 Ga. 190. 
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sulting damages. But such incorrect information will not entitle him 
to remain upon the train without payment of fare, in violation of the 
rules of the company.!_ A railway passenger has a right to act upon 
the conduct and directions of the agents of the corporation in relation 
to tickets? until differently informed. Thus, in a Michigan case,’ the 
plaintiff bought a railway-ticket, between certain points, and relying 
on the representations of the ticket-agent, took a particular train to 
reach his destination. The conductor, on taking up his ticket, told 
him that the train did not stop at the station he wished to reach, and 
that he must leave the train at the last station at which it would stop 
before reaching it, or pay additional fare and go on to the next sta- 
tion beyond it. The plaintiff did neither, was put off the train before 
arriving at the point for which his ticket was bought, and sued the 
company for damages. It was held that he was not entitled to re- 
cover. The court said: “ Railway passengers have a right to rely, 
until differently informed, on the information received by them from 
ticket-agents in answer to their inquiries as to the stoppages of 
trains, but they must not disregard reasonable means of information. 
Where a railway passenger is not in fault in starting on a particular 
train, he has a right of action against the company for damages aris- 
ing from its refusal or failure to take him to his destination as 
agreed through its ticket-agent. But whatever his remedy, he has 
no right, without paying additional fare, to stay on the train after he 
is notified by the conductor that it will not stop there; and the ad- 
ditional exaction will be an element of the damages to which he 
may be entitled. A railway conductor cannot be required by a pas- 
senger to deviate from his train-orders on the latter’s statement of 
an alleged agreement with the company conflicting therewith. Every 
one is bound to know that a railway conductor has no general power 
to run his train except in conformity to the schedule. A passenger 
wrongfully on a railway train can recover no damages for his re- 
moval and exclusion therefrom, except for needless violence. He 
cannot complain of an indignity which it was his duty to avoid and 
which he was bound to expect. A railway company has power, 
subject to liability for damages for any breach of contract involved, 


1 Lake Shore & Michigan Southern & St. Louis R. R. Co. v. Nuzum, 60 Ind. 
R. R. Co. v. Pierce, 47 Mich. 277: 8 633. 
Am. & Eng. R. R. Cas. 840; Yorton 2. 2 Lake Erie & Western R. R. Co. v. 
Milwaukee, Lake Shore, & Western R.R. Fix, 88 Ind. 881. 
Co., 54 Wis, 284; Pittsburgh, Cincinnati, 8 Lake Shore, &. R. R. Co. v. Pierce, 
47 Mich. 277. 
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to determine for itself what trains shall stop at particular places.” 
Where a train-agent informs a passenger that he may leave the train 
at a certain station and continue his journey on the same ticket, 
the company is bound, and cannot deny the authority of the 
agent. 

SEC. 356. Failure to stop at Station. —In an action against a 
railway company for failing to stop a train and allow q passenger to 
alight at a station for which he had purchased a ticket, where the 
evidence tended to show that the defendant ran two daily trains 
that stopped at the station for which the passenger held the ticket, 
and also ran a through train which, by the company’s rules, was not 
allowed to stop at that station, and that when the ticket was taken 
up by the conductor he informed the plaintiff that he must get off 
at a station before reaching the one for which he held the ticket or 
go to the next station beyond, and that the plaintiff voluntarily went 
on to the station beyond, it was held erroneous to instruct the jury that 
if the plaintiff purchased his ticket for the station at which he wished 
to stop he had a right to enter the first train due after he purchased 
the ticket, unless he was informed, before he entered the train, that 
it would not stop at the station for which the ticket was purchased. 
If a person purchases a ticket for a certain station, and expressly 
for a particular train, and at the time of the purchase he is informed - 
by the agent that the train will stop at that station, he will have a 
right to take passage on such train, and it will be the duty of the 
company to allow him to leave the train at that station.® But a 
passenger must take notice of the published rules of a railway com- 
pany. He is not entitled to damages if he takes a train which, by 
such rules, does not stop at the station to which he desires to go.* 
The words “good on passenger trains only,” contained on a ticket 
issued and sold by a railway company to a passenger, do not amount 
to a contract that ail of its passenger trains will stop at the stations 
designated on the ticket. In an action by the passenger, against the 
company, to recover damages for carrying him beyond his destina- 
tion named on the ticket, the complaint should aver that the train 
on which he was so carried was one which, under the regulations of 
the company, should have stopped at that station* In a Missouri 


1 Tarbell v. Northern Central R. RB. * Trotlinger v. East Tenn., &. R. RK. 
Co., 24 Hun (N, Y.), 61. Co., 11 Lea (Tenn.), 583. 

2 Pittsburgh, &c. R. R. Co, v. Nuzum, 4 Ohio & Mississippi R. R, Co. 
60 Ind. 141. Swarthout, 67 Ind. 567. 
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case! an action was brought against a railroad company for failing 
to carry the plaintiff to its original depot It appeared that the 
company had abandoned its old depot for one a half-mile short of 
that terminus. It was held that although the change had been 
adopted only a few weeks prior to his purchase of the ticket, yet 
the ranning of the trains having been uniformly to the new depot 
since that change would be considered as a usage of the company, 
in reference to which the plaintiff must be held to have contracted ; 
that a fortiori such is the case where the plaintiff knew of the 
change at the time of procuring his ticket. 

Sec. 357, Conductor's Check. — A conductor's check; given to a 
traveller in lieu of one of several coupous attached to his ticket, is a 
full equivalent therefor, and if the traveller fails to produce it to 
another conductor, on a demand made before the distance for which 
the check is good has been travelled, and refuses to pay his fare, he 
may lawfully be ejected? 

Sec. 358. Rates of Fare. — Unless prohibited from doing so by 
statute, there seems to be no good reason why a railway company, 
which has established uniform and reasonable rates of fare at which all 
may purchase tickets, may not for special reason sell certain persons 
tickets at a less rate. So long as it may issue passes and transport 
persons free, if it chooses to do so, there seems to be no valid reason ~ 
why it may not sell a person a ticket for half-price, without incur- 
ring any liability therefor to others, And this is held to be the rule 
even where the statute provides that all persons shall be given rea- 
sonable and equal terms. Thus, in a Massachusetts case® the de- 
fendant road charged A.,a student, for a season-ticket between certain 
stations, a reasonable price, and then sold to B., C., and D., also stu- 
dents, season-tickets between the same stations for half the price 
charged A., for special reasons which did not appear. A statute re- 
quired every railroad to give to all persons reasonable and equal 
terms, and provided that reduced rates for a specific distance might 
be charged. It was held that this was not a violation of the statute, 
and A. had no cause of action. The court said: “ We are of opinion 
that as the defendant exacted from the plaintiff only the regularly 
established price for the season-ticket which he bought, and as there 
is no evidence that the price was unreasonable, the fact that for 


1 Martindale ». Kansas City, &c. R. R. see Chicago, &. R. R. Co. ». Griffin, 68 
Co., 60 Mo. 508. Ill. 499. 
2 Jerome v. Smith, 48 Vt. 230. But * Spofford », Boston & Maine R. RB. 
Co., 128 Mass. 826. * 
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special reasons, which do not appear, the president of the defendant 
permitted certain individuals, students like the plaintiff, more than 
twenty years old, to buy like tickets for half that price, did not con- 
stitute a violation of the statute, nor give the plaintiff a cause of 
action against the defendant.” } 

SEC, 359. Through Tickets, Hffect of.—In England? and in some 
of the States of this country? it is held that where one line of 
railway sells through tickets to a point beyond its own line of road, 
and checks the passenger's baggage to such point, it becomes thereby 
liable for any injury received by the passenger, or the loss of his 
baggage, whether the injury or loss occurred upon its own line or not.4 


1 A similar conclusion is reached in 
Johnson v. Pensacola, &. R. R. Co., 16 
Fla, 623; 26 Am. Rep. 781; Messenger 
v. Penn. R. R. Co., 87 N. J. 681; 18 Am. 
Rep. 754; 36 N. J. 407; 18 Am. Rep. 
457; N. E. Express Co. ». Maine Cent. 
RR. Co., 57 Me. 188; 2 Am. Rep. 81; 
McDuffee v. Portland & Rochester R. R. 
Co., 52 N. H. 480; 13 Am. Rep. 72. 

® Great Western Ry. Co. v. Blake, 7 
H. & N. 987 ; Bristol & Exeter Ry. Co. 
v. Collins, 7 H. L. Cas. 194. In Buxton 
v. North-Eastern Ry. Co., L. R. 8 Q. B. 
549, a ticket was sold by the defendant to 
a point beyond its own line, and the pas- 
senger wes injured on a connecting road 
over which the ticket took him. It was 
held that the defendant was liable. 

8 Central B. R. Co. v. Combs, 70 Ga. 
538 ; 48 Am. Rep. 582; Wolff v. Central 
R. R. Co., 68 Ga. 658 ; 45 Am. Rep. 601 ; 
Hawley v. Scriven, 62 Ga. 342; 35 Am, 
Rep. 126; McCormick v. Hudson River 
R. R. Co, 4 BE. D. 8. (N.Y. C. P.) 181; 
Quimby v. Vanderbilt, 17 N. Y. 806; 
Kessler v. N. Y. Central R. R. Co., 7 Lana, 
(N. Y.) 62. 

4 Croft v. B. & C. R.R. Co, 1 McArthur 
(U. 8. ©. C.), 492. But this is held sub- 
ject to the provision that the first carrier 
also sold the through ticket upon which the 
passenger makes the journey. The con- 
tract from which his liability for the safe 
carriage of the baggage arises is the con- 
tract for the carriage of the passenger 
himself. Chicago, &c. R. R. Co. v, Clay- 
ton, 78 Ill. 616; Davis», R. R. Co., 22 
Til. 278; Milnor ». New York & New 
Haven R. R. Co., 58 N. Y. 368; Dill v. 


R. R. Co., 7 Rich. (S. C.) L. 158 ; Wilson 
v. Chesapeake, &c. R. R. Co., 21 Gratt. 
(Va.) 654. Consequently a contract to 
carry a passenger to a certain place, al- 
though it involves his transportation over 
several lines of railroads, is also operative 
asa contract to carry his baggage to the 
same point. Wilson v. Chesapeake, &c. 
R. R. Co., 21 Gratt. (Va.) 654, And in 
the case last cited, where a railroad com- 
pany had an arrangement with a stage 
company to carry passengers and baggage 
from a certain point on its line to another 
point, it was held that, having issued a 
ticket to such place, it was liable for the 
loss of the passenger's baggage by the 
stage company. See also as to connecting 
lines of railroads, Le Sage v. Great West- 
ern R. R. Co., 1 Daly (N. Y. C. P.), 806 ; 
Hart v. Rensselaer R. R. Co., 8 N. Y.37; 
Weed ». Saratoga, &. R. R. Co., 19 
Wend. (N. Y.) 534 ; Candee v. R. R. Co., 
21 Wis. 582; Illinois Central R. R. Co. 
v. Copeland, 24 Ill. 832; Torpey v. Wil- 
liams, 3 Daly (N. Y. C. P.), 162; Bur- 
nell vy. New York Central R. R. Co., 45 
N. Y. 484; Carey v. Cleveland, &c. R. R. 
Co., 29 Barb. (N. Y.) 85. But if the pas- 
senger elects to do so, he may proceed 
directly against the carrier by whom the 
baggage was lost; the only disadvantage 
in the latter instance being that he takes 
the burden of showing that the carrier 
sued lost the baggage, while if he pro- 
ceeds against the first carrier, he is only 
called upon to prove the loss of the bag- 
gage, without being required to show by 
which carrier. Barter w. Wheeler, 49 
N. H. 9; Illinois Central R. R. Co. ao 
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But we think that it may safely be said that, according to the great 
weight of authority in this country, a railway company selling 
through tickets, involving a passage over its own line and one or 
more connecting lines, is only responsible for an injury occurring 
upon its own line;! and as to baggage checked through, ts exonerated 


Frankenberg, 54 Ill. 88 ; Coates v. United 
States Express Co., 45 Mo. 238; Toledo, 
&. R. R. Co. v. Merriam, 52 Ill. 88; 
Cincinnati, &c. R. R. Co. v. Pontius, 19 
Ohio St. 222; McCormick v. Hudson 
River R. R. Co., 4 ki. D. 8. (N. Y, C. P.) 
131; Kessler v. New York Central R. R. 
Co., 61 N. Y. 538. In Wilson v. Chesa- 
peake R. R. Co., anée, it was held that 
railway-checks given for baggage are ad- 
missible in evidence to show what the car- 
rier’s undertaking was. In other words, 
they are admissible to show that a con- 
tract was iu fact made and issued in con- 
nection witha through ticket ; an evidence 
to show that the carrier undertook to carry 
the passenger through, or otherwise, ac- 
cording as the check is given through or 
only for its own line. But the mere cir- 
cumstance that a carrier gives a through 
check is not sufficient to establish his lia- 
bility beyond his own line, unless it is 
also shown that he issued a through ticket. 
Thus, in Green v, New York, &. R. R. 
Co., 12 Abb. (N. Y.) Pr. Nn. 8. 473, the 
defendant railroad issued to the plaintiff a 
check for baggage to the lerminus of hia 
journey, which covered its own line and a 
steamboat line which ran in connection 
therewith ; but it did not issue a ticket to 
the passenger beyond its own line, and it 
was held that it could not be held liable 
for the loss of the baggage hy the steam- 
boat company. But if a passenger takes 
his baggage in the car with him over the 
first line, but procures it to be checked 
and carried in the baggage-car over the 
second, the firat line cannot be held 
chargeable for the loss of the baggage, be- 
cause it never had it in its custody. 
Straiton v. N. Y. &c. R. R. Co., 2 E. D. 8. 
(N. Y. C. P.) 184. But if the company 
checked the baggage in the first instance, 
the fact that the passenger procured it to 
be re-checked over another line is said not 
to defeat the liability of the company 
asuing the first check. Candee v. Penn. 


R. R. Co., 21 Wis. 582 : Mobile, &c. R. R. 
Co. v. Hopkins, 41 Alabama, 486. See, 
holding that the sale of a through ticket 
and checking baggage through renders 
the first carrier liable for the whole trip, 
Major v. Boston, &. R. R. Co., 7 Allen 
(Mass.), 820; Burnell c. N. Y. Central 
R. R. Co., 45 N. Y. 184; Chicago, &. 
R. R. Co. e. Fohey, 52 Ill. 81; Illinois 
Central R. R. Co. v. Copeland, 24 il. 332 ; 
Check v. Little Miami R. R. Co., 2 Dis. 
(Ohio) 287. But see, holding that they 
may elect to sue the first carrier or the 
one losing the baggage, Burnell». N. Y. 
Central R. R. Co., 45 N. Y. 184; Check 
v. Little Miami R. R. Co., ante; Root v. 
Gt. Western R. R. Co., 45 N. Y. 525. 

1 Nashville, &c. R. R Co. v. Spray- 
berry, 8 Baxt. (Tenn.) 341 ; 35 Am. Rep. 
705; Sprague o. Smith, 29 Vt. 421; 
Knight v. Portland, &. R. R. Co., 56 
Me. 234; Poole v. Delaware, &. R. R. 
Co., 35 Hun (N. Y.), 29. In Hartan r. 
Eastern R. R. Co., 114 Mass. 44, the 
court held that the sale of a ticket for 
gross sum, composed of coupons, invalid 
if detached, and each bearing the name of 
the railroad corporation selling it, empow- 
ering the purchaser to pass over the con- 
necting roads of different corporations, 
does not make the selling corporation lia- 
ble to the purchaser for an injury received 
upon a connecting road; but in this 
case, as well as in Nashville, &. R. R. Co. 
v. Sprayberry, ante, thatthe company may 
by contract, either expressor implied, bind 
itself to be responsible for the entire 
route. But it is difficult to conceive how 
they can impliedly be held to have a0 con- 
tracted, unless the issue of a single ticket 
for the entire route is to be regarded es 
raising such an inference. Jt was, how- 
ever, held in Hood v. N. Y. & New Haven 
R. R, Co., 82 Conn. 1, that such a con- 
tract could not be inferred from the issue 
of such a ticket. In Poole v. Delaware, 
&. R. R. Co, 35 Hun (N. Y.), 29, the 
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from all further liability in respect to it, when it has delivered it into 
the custody of the proper connecting line. The company selling the 
ticket is treated merely as the agent of the connecting lines; and 
this is the case whether a single ticket, or a ticket with coupons for 
each road, is issued.* In some of the States, with an inconsistency 


defendant, which ran trains from Oswego 
to Fulton station, entered into an 
agreement with one Hatch, who ran an 
oronibus from Fulton station to Fulton 
village, distant about a mile therefrom, 
by which the defendant’s agent, at 
Oswego, sold tickets to Fulton village, 
and Hatch sold tickets at the village to 
Oswego ; the fare charged for the whole 
~ distance being the sum of the two sepa- 
rate fares, and each party accounted 
to the other for the fares received by 
it. The tickets were on separate cards ; 
one a railroad ticket from Oswego to Ful- 
ton, the other an omnibus ticket from the 
station to the village. The plaintiff hav- 
ing purchased tickets at Oswego for the 
village, and having been injured while 
going in the omnibus from the station 
to the village through the negligence of 
the driver, brought this action to recover 
the damages thereby sustained against the 
railroad company. It was held that it 
could not be maintained. The court said ; 
‘*The separate tickets delivered to the 
plaintiff, whether regarded as contracts or 
tokens, are insufficient evidence to justify 
the conclusion as a matter of law, or of 
fact, that the defendant contracted to 
carry the plaintiff beyond Fulton station.” 

1 In Milnor v. N. Y.& N.H. RR. Ca., 
63 N. Y. 363, the defendant issued coupon 
tickets and checked the plaintiff's bag- 
gage overa connecting road. The baggage 
was burned while in the custody of the 
connecting road, and it was held that the 
tickets and check were insufficient evi- 
dence to authorize the conclusion that de- 
fendant contracted to carry over the con- 
necting road. In Kesslerv, N. Y. C. & 
H. R. R. Co., 61. N. Y. 538, the plain- 
tiff purchased a coupon-ticket from the 
Baltimore & Ohio Railroad at Washington, 
for Buffalo, over the defendant's road, and 
checked her baggage through, which was 
never delivered, The plaintiff failed to 
show that the baggage came into the pos- 
gession of the defendants, and it was held 


that the tickets and checks were insuffi- 
cient evidence to justify the conclusion 
that the connecting roads were liable as 
joint contractors. In Isaacson v. N. Y. 
C.& H. R. R. Co., 04 N. Y. 278, 46 Am. 
Rep. 142, it was held that a check upon 
baggage through to New Orleaus was evi- 
dence of a contract to safely deliver to a 
connecting road, but not evidence of a 
contract to deliver at New Orleans, But 
in this case, as the passenger's ticket 
which was shown to the defendant's bag- 
gage-master when he checked the baggage, 
took him over what is called the Mobile 
route, while the bagyage was checked over 
and delivered to the Jackson route, and 
as the baggage was not delivered by the 
defendant to the proper connecting carrier 
at the end of his route, it was held that 
it was liable for the loss ; and there is no 
reason for questioning the soundness of 
this doctrine. In Lee Lin v. Terre Haute, 
&c. R. R. Co., 10 Mo. App. 125, a railway 
company sold a through ticket and checked 
the passenger’ 8 baggage to its destination. 
When it was delivered to him by the last 
carrier the lock had been broken and a part 
of its contents stolen. It was held that 
the last carrier was liable unless he could 
show that he delivered the baggage in the 
same condition as he received it. Knight 
v. Portland R. R. Co., 56 Me. 284; 
Myrick v. Mich. Central R. R. Co., 107 
U. 8. 102 ; Gass v, New York, Providence 
& Boston R. R. Co., 99 Mass. 220 ; Bur- 
roughs v. Norwich & Worcester R. R. Co., 
100 id. 26; 1 Am, Rep. 78. 

2 In Hood » N. Y. & New Haven 
R. RB. Co., 22 Conn. 1,8 ticket in the fol- 
lowing form was issued : — 


“New Haven and Northampton Company. 
Conductor's Ticket. 
New Haven to Collinsville by stage from 
Farmington. 
O. D. Gooprics, Conductor.” 


“This ticket,”. says ExLusworTn, J,, 
“expresses no contract. .. . The ticket 
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which is certainly remarkable, it is held that the first carrier, selling 
a through ticket, is not liable for an injury to the passenger upon & 
connecting line, but is liable for the loss of his baggage by a connect- 


is obviously nothing more than a receipt 
of so much money, which the passenger 
takes to show throughout the line, to prove 
that he has paid all that he is to pay and 
may pass on undisturbed. It is, too, a con- 
venient practice to the railroad company, — 
as amode of keeping their accounts with the 
condactors or the stage-owners, One com- 
pany receives nothing for the services, or 
expenditures or risks of the other ; nor is 
there a participation in profits; nor a 
psrtnership; nor joint obligation; nor 
joint control. Esch attends exclusively 
to his own appropriate business ; the rail- 
road company to the railroad, and the 
stage company to the stages. Nor are the 
public in the least deceived. All well 
know the object of paying the whole fare 
at once ; and no intelligent man ever read 
the conductor's certificate to mean more 
than this. Indeed, the payment of the 
money at either end of this route, or in 
the middle, or at different places, can 
mean nothing in particular, more than 
that the passenger has paid all his fare, 
and may treat the railroad company as 
common carriers over their road, and the 
stage company a3 common carriers over 
theirs. Otherwise, if the passenger gets 
in at Collinsville, or New Hartford, or 
Litchfield, to go to New Haven, and 
pays the entire fare, there is a special 
contract got up with the stage company, 
and the railroad company are their ser- 
vants and agents; and 60, vice versa, 
as the passenger takes his seat at one 
or the other end of the line. In travel. 
ling south he contracts with the stage 
company ; in travelling north, with the 
railroed company, And if a person in 
Montreal or New York pays his fare 
through from one terminus to the other, 
he is, upon this hypothesis, to be held to 
have made his contract with the company 
in Canada, in the one case, and with the 
company in New York, in the other, and 
perhaps not at all with the intermediate 
companies. This is far from the truth. 
The public, on the contrary, are interested 
in holding each individual throughout the 


route to be principals, liable, as common 
carriers, on their respective roads. Nor is 
it true, nor has it ever been understood to 
be so, that paying the money at once, of 
necessity, proves an intention to change 
the character of the intermediate com- 

nies, or to exempt them from their 
usual liabilities. One pays his fare before 
taking his seat; another when called upon ; 
another pays each company as he travels 
on; another pays and takes no ticket. 
Are not all to be treated alike ? Do not all 
enjoy the same privileges and immunities? 
And is not each company liable for the neg- 
ligence of its agents? Between Montreal 
and New York there are some six rnilroad 
companies, and one or more steamboat 
companies on Lake Champlain. Does any 
one dream that the persons just alluded 
to, paying at different places, pass on these 
roads and on the lake, under different se- 
curities } Nor does the fact that separate 
tickets may be taken at first, as is some- 
times done, for each portion of the route, 
or one entire one, specifically embracing a 
ticket for each portion, slit up for that 
purpose, so that the attachment is very 
slight, make any difference. We are con- 
fident, that these different modes of doing 
the same thing do not prove different 
contracts between the parties.” In some 
of the cases a distinction seems to be 
made between the issue of a single ticket 
and of coupon-tickets. Louisville, &. 
R. R. Co. v. Weaver, 9 Lea (Tenn.), 38; 
42 Am. Rep. 654. But it is difficult to per- 
ceive how the form of the ticket in this 
respect can make any difference. The 
ticket is not a contract, but merely prima 
JSacie evidence of a contract, and of the 
payment of the sum required for the pas- 
sage. The real contract is left open to 
proof, and in ascertaining the intention of 
the parties, regard is to be had to the cir- 
cumstances ; and when it is shown that 
severa] distinct lines of railway intervene 
ou the route, can it reasonably be pre- 
sumed that the first carrier intended to as- 
sume liability for the acts of the others 
over whoee trains, appliances, or servants 
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ing line.’ This doctrine necessarily supposes that two contracts are 
made, one relating to the passenger's transportation, and another re- 
lative to his baggage, when in fact but one contract is entered into, 
which is entire and indivisible. The ticket issued to a passenger is 
evidence that he has paid for being carried between the termini 
named therein, and the check given for his baggage is merely evi- 
dence that his baggage has been received by the company to be car 
ried in the usual way to the point designated upon the check. But 
the real contract between the parties rests wholly in parol, except so 
far as it may be set forth upon the face of the ticket; and the real 
intention of the parties is to be determined by reference to the sub- 
ject matter of the contract. Now, in Tennessee? it has been held 
that the issue of a through ticket by one company over several con- 
necting lines, does not operate as a contract upon the part of the first 
company to carry the passenger safely for the whole trip, or make it 
liable for the negligence or wrongful acts of such connecting lines, its 
servants or agents. But it 7s held in that State that the first company 
becomes responsible for the safe delivery of such passenger’s baggage 
at the end of the route. In other words, it is virtually held that one 
contract is entered into in reference to the passenger, and another in 
reference to his baggage, when it is admitted that but one contract 
is entered into, and that the contract relative to the carriage of bag- 
gage grows out of and is inseparably connected with the contract for 
the carriage of the passenger. Indeed, in the absence of any statute, 
the company is not at the common law bound to carry any baggage 
except mere personal luggage, and may make any reasonable regu- 
lations relative thereto that it chooses to make ;® and it seems to us 
that there is no foundation whatever for the distinction that is made 
in the case last cited between the liability of the carrier for the 
safety of the passenger, and the safe delivery of his baggage. The 
duty and the liability spring out of the same contract, and an infer- 
ence of a limited liability as to one, and an absolute liability as to 
the other, cannot be drawn therefrom; and we believe that the rea- 


it has no control? Even if such a pre- 
sumption did arise, would it not at once 
be overcome by proof that the first carrier 
sold the ticket as the agent of the succes- 
sive carriers? Again, the custom of railway 
companies to sell tickets in this manner 
has become so uniform, so general and 
notorious that even the courts ure bound 
to take notice of it, and it is an exceed- 


ingly harsh rale which would hold, in the 
face of such a general custom, that the first 
carrier selling the ticket is liable for the 
misconduct of subsequent carriers. 

1 Louisville, &c. R. R. Co. v. Weaver, 
9 Lea (Tenn.), 38; 42 Am, Rep. 654 

2 Nashville, &c. R.R. Co. v. Sprayberry, 
ante. 

® See Chap. xxvi., Bacoaor, 
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soning of the court in this case will fail to commend it to the courts 
as expressing a sound, just, or reasonable doctrine. The doctrine of 
the New York courts has the advantage of being both sensible and 
just, and maintains the proper connection between the contract for 
the carriage of the passenger and his luggage. In the case first 


1 Teaacson v. New York Central, &c. 
BR. R. Co., 94 N. Y. 278; Milnorv. N. Y. 
& New Haven R. RB. Co., 53 N. Y. 363. 
This was an action for loss of baggage. 
The baggage was checked by defendant 
with a check of the connecting company, 
and a coupon-ticket was issued. The bag- 
gage was destroyed while in possession of 
the secoud company. It was held that 
defendant was not liable. In Keasler ov. 
N. Y. Central, &. R. R. Co., 61 N. Y¥. 
638, the’ action was for loss of baggage, 
the defendant being the last of the con- 
necting roads. In the absence of proof 
that the baggage came into its possession 
it was held not liable. Here the check 
was stamped in the name of all the roads. 
In Croft ». B. &C. BR. R. Co., 1 MacA. 
(U. 8. D.C.) 492, the first carrier, receiv- 
ing through fare and checking baggage 
through, was held liable for the loss of the 
baggage on any of the connecting lines. 
Illinois Central R. R. Co. v. Copeland, 24 
Til. 332. This is founded on the Eng- 
lish doctrine relative to goods. There 
were three tickets, all headed in the de- 
fendant’s name, the first from Chicago to 
St. Louis, and the second from Chicago to 
Mattoon ; all recited the payment of fare 
to the defendant, and the only indication 
of the intervention of any other company 
was the use of the words ‘via the Terre 
Haute & Alton Railroad,” on the third 
ticket from Mattoon. The check was 
stamped ‘‘Chicago to St. Louis,” The 
court say this implies a special undertak- 
ing of the defendant to carry from Chi- 
cago to St. Louis. This seems to come 
within the rule of the English cases of 
through tickets hereafter cited, and of 
Quimby v. Vanderbilt, ¢xfra. The court 
eaid that the guaranty evidenced by the 
tickets and check was one of safe carriage 
of person and baggage by the defendant 
from Chicago to St. Louis, the latter 
place ‘‘ by means of our connection with 
the Terre Haute and Alton Railroad,” 
being ‘* the cermdaus of our road.” “You 


having no farther care or concern about it 
whether we run our own cars through, or 
take those of the other road at the point 
of intersection.” In Chicago & Rock 
Island R.R. Co. v. Fahey, 52 Ill. 81, 
4 Am. Rep. 587, it was held that such an 
action as the last could be maintained 
against any company of the connecting 
line on whose line the baggage is shown 
to have been lost. In Quimby v. Vander- 
bilt, 17 N. Y. 806, the defendant owned 
steamships plying between New York and 
Nicaragua, but he advertised ‘‘ Vanderbilt's 
line between New York and San Francisco,” 
the advertisements being signed by his 
agent ; and this agent sold three tickets, one 
from New York to Nicaragua, one thence 
across the isthmus, and one thence on a 
particular vessel to San Francisco, for a 
groes sum, delivering with them a card 
signed by him and describing the route, 
and stating that passengers were speedily 
conveyed across the isthmus by the Nica- 
ragua transit. It was held that this 
authorized a finding of a contract by de- 
fendant, as principal, for through transpor- 
tation. This was founded on English 
cases. In Champion v. Bostwick, 18 
Wend. (N. Y.) 175, three persons ran a 
line of coaches from Utica to Rochester, 
the route being divided among them into 
three sections, the occupant of each sec- 
tion furnishing his own vehicles and 
horses, furnishing drivers, and paying the 
expenses of his section, but fares for pass- 
age were divided among them in propor 
tion to the number of miles run by each. 
It was hold that they were jointly liable 
for an injury to a passenger by the negli- 
gence of one. The chancellor distinguished 
such a case as the principal case. In Bal- 
timore & Ohio R. R. Co. v. Campbell, 
Ohio Supreme Court, April, 1881, it was 
held that where it is necessary for a trav- 
eller in going from one place to another to 
pass over the connecting lines of several 
railroad companies, it is competent for 
either company to contract with him for 


BEC. 859.] 
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cited in the last note, ANDREWS, J., says: “It will be useful in de- 
termining the principal question, to refer to the obligation which a 
carrier of passengers by rail assumes on the sale of a passage-ticket 


in respect to the personal baggage of the passenger. 


the transportation of himself and baggage 
the whole distance, or that its liability 
shall be confined to loss or damage occur- 
ring on its own road ; but the collection by 
such contracting carrier of fare in advance 
for the entire journey, without agreement 
as to risks, renders it liable, on receipt of 
such traveller's baggage, to transport it 
safely to the end of the route, and there 
deliver it, on demand, to such owner. 
This was held, without extended con- 
sideration, upon the authority of the 
text-book writers, Schouler, Thompson, 
Laweon, and Hutchinson. In Sprague v. 
Smith, 29 Vt. 421, the court, by REp- 
FIELD, J., said: ‘‘ But in regard to carry- 
ing passengers the rule is different, we 
apprehend. These through tickets, in the 
form of coupons for each successive com- 
pany, which are purchased of the first 
company, import no contract ordinarily to 
carry the passenger beyond the line of the 
first company, so far at least as they are 
concerned. The bagguge of passengers 
may come under the same rule in regard 
to conveying beyond the first company's 
line which freight does, as the same gen- 
eral liability exists. But through passen- 
ger tickets are to be regarded as distinct 
tickets for each road, and unless the road 
check baggage through, it is questionable, 
perhaps, how far they are liable for losses 
beyond their own limits. And the con- 
tract between the companies which com- 
monly exists in regard to the division of 
the price of the through ticket constitutes 
no such partnership, probably, as will 
render each company liable for the whole 
route. The first company is in such case 
looked upon as the agent of the other com- 
panies for selling their tickets, and the 
contract requires no different construction 
from one where the tickets of one com- 
pany are sold at the stations of other com- 
panies. We do not perceive that this rule 
of liability could make the carrier of pass- 
engers liable for the act of a party over 
whom he has no control. . . . He cannot 
be regarded as liable, we think, for all the 


The carriage of 


acts of all the operatives of the companies 
over whose lines he carries the plaintiff, 
unless some connection between the roads 
of a character similar to that of general 
partnership, or the consolidation of their 
interests in the carrying business is 
shown.” In Straiton v. N. Y. & N. H. 
R. R. Co, 2 E. D. 8. (N. Y. C. P.) 
184, the same wag held as to the loss of 
baggage retained by the plaintiff in his 
own custody until he arrived at the de- 
fendant’s terminus. The court said: 
*‘ There is nothing in an arrangement like 
this to constitute the different companies 
partners for the transportation of passen- 
gers or baggage go as to render the defend- 
ant liable in common with the others for 
the loss of this valise, The arrangement 
may be beneficial to them as well as to the 
public, inasmuch as by facilitating travel 
it may tend to increase it; but that would 
not create that joint interest, that com- 
munity in profit and loss which is essen- 
tial to the existence of a partnership.” 
Distinguishing Champion v. Bostwick, 18 
Wend. (N. Y.) 175. In Knight ». Port- 
land, &. R. R. Co., 56 Me. 284, it was 
held that such through tickets are to be 
regarded as to passengers, ‘‘as distinct 
tickets for each road, sold by the first 
company as agent for the other compa- 
nies.” Hartan v. Eastern R. R. Co., 114 
Mass. 44. The same doctrine was held in 
Briggs v. Vanderbilt, 19 Barb. (N. Y.) 
222. The court said: ‘‘ There is a gen- 
eral understanding between the different 
railroads in the country which connect to- 
gether, as to their times of arrival and 
departure, and the routes are frequently 
advertised as forming one line; but so 
long as they continue disconnected as to 
the profits and losses of transportation, 
and each has or bears its own, there is no 
partnership, and neither is responsible for 
the engagements of the other. . . . They 
had, it is true, the same agent, but he 
acted in his vicarious capacity separately 
for each.” 
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the baggage of the passenger under reasonable limitations as to 
amount is the ordinary incident to the carriage of the passenger and 
the duty arises on the part of the company as incident to the principal 
contract, without any specific agreement or separate compensation. 
.. . There arises therefore, on the sale of a passenger-ticket, a con- 
tract to carry the person and the baggage of the passenger between the 
points indicated, on the road of the company issuing tt, and to deliver 
the baggage at the end of the route, to the passenger or his duly au- 
thorized agent.” In this case, the defendant was held liable for the 
loss of the baggage, because at the end of its route it delivered it to 
the wrong carrier; but under the decision, if it had delivered it to 
the right connecting carrier, its liability would have ended; and this 
seems to be the only doctrine which can be supported either upon 
principle or any accurate line of reasoning. 

Sec. 360. Right to Charge Extra Fare where Tickets are not Pur- 
chased. —A rule of a railroad company requiring passengers who 
ride on freight trains or any other train to procure tickets before 
getting on such trains is reasonable; and posting it conspicuously in 
all the passenger-stations and caboose-cars on the road for more than 
a month is sufficient notice to the public to justify the company in 
ejecting a passenger without a ticket from a freight train that has 
commenced its journey, even though such passenger has no actual 
notice of the rule, and offers to pay his fare. The suthorities are 
generally in accord as to the right of a railroad company to make, 
and in a proper manner to enforce a rule or regulation to carry pas- 
sengers on its freight trains, either not at all, or only upon the con- 
dition that they are provided with tickets, and prohibiting the 
collection of fare by conductors of such trains! The point on 
which they are not harmonious is as to the manner of its enforce- 
ment, some courts holding that actual notice of the rule must be 
brought home to the passenger before the train leaves the station, in 
order to justify his expulsion therefrom for want of a ticket at any 
other than the regular stopping-place ;? while others, with better 
reason, only require a suitable general notice to the public for such 
length of time before the rule is to be put in operation as to make it 
reasonably certain that all passengers in the exercise of due diligence 

1 Chicago & Alton R.R. Co. v. Flagg, Illinois Central R. R. Co., 82 Iowa, 584; 


43 Ill. 364; Arnold v. Illinois Central Pittsburgh, &c. R. R. Co. », Vand 57 
R. R. Co., 88 id. 278; Eaton ». R.R. Co, Ind. 516. ve 


15 Am. Rep. 518; Cincinnati, &. R. R. * Illinois Central R. R. Co, v. Sutto: 
Co. v. Bartram, 11 Ohio St. 457; Law v. 68 Ill. 897. me 
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must become aware of it, and hold that the right of expulsion for 
non-compliance with the requirement may be exercised in any suit- 
able place, under all the circumstances of the particular case. 

In order to enforce a rule for the collection of additional fare 
when tickets are not purchased, railway companies are required to 
keep open their offices for the sale of tickets to passengers for a rea- 
sonable time before the departure of each train, and up to the time 
fixed by its published rules for its departure; not up to the time of 
actual departure, Any right of a railroad company to discriminate 
in its fare, between those purchasing tickets and those who do not, 
depends on the fact that a reasonable opportunity has thus been given 
to obtain tickets at the lowest rate? 

And even the adoption of a regulation that all persons who travel 
on a freight train shall procure a ticket before entering the cars, im- 
poses upon the company the duty of having the ticket-office open a 
sufficient length of time before the departure of the train to enable 
passengers to procure tickets. A person who endeavors to procure a 
ticket, but is unable to do so in consequence of the absence. of the 
agent, has a right to travel on such train by paying or offering to pay 
the usual fare’ But, where the ticket-oftice is open so that a pas- 
senger can procure a ticket, and he fails to do so, he is bound to pay 
the additional rate, if it is reasonable; and the fact that he did not 
arrive at the station in season to do so, before the train left, is no 
excuse;* and if he refuses to pay the additional rate, he may be 


1 Burlington, &, R. R. Co. », Rose, 11 
Neb. 117. 

2 St. Louis, &. R. R. Co. v. South, 48 
Ill. 176; Tlinois Central R. R. Co. ». 
Cunningham, 67 III. 316; Jeffersonville, 
&. R. R. Co. v. Rogers, 28 Ind. 11; 38 id. 
116; Pullman Palace Car Co. v. Reed, 75 
Ill. 125; Du Laurans ». St. Paul, &c. R.R, 
Co., 15 Minn. 49; Lane v. East Tenn. &c. 
R. R. Co., 5 Lea (Tenn.), 124; St. Louis, 
&. R.R. Co. v. Dalby, 19 Il]. 353; Porter 
wv N. Y. Central R. R. Co., 84 Barb. 
CN. Y.) 858; Nellis ». N. Y. Central R. R, 
C€o., 30 N, Y. 505. But see Bordeaux v. 
Erie R. R. Co.,8 Hun(N. Y.), 579; Chi- 
cago, &c. R, R. Co. v. Flagg, 43 Ill. 864; 
Tilinois Central R.R. Co. v. Sutton, 42 
Ill. 438, 

8 St. Louis, &c. R. R. Co. v. Myrtle, 
51 Ind. 566. 

$ Hoffbaner v, Davenport, &c. R. R. 
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Co., 52 Iowa, 842; Bordeaux r. Erie R. R. 
Co., 8 Hun (N. Y.), 579; Chicago, &c. 
R. R. Co. ». Parks, 18 Hl. 460; Chicago, 
&c. R. R. Co. v, Flagg, 43 It. 864; Crocker 
v. New London, &. R. R. Co., 24 Conn. 
249. In Swan o. Manchester, &&. R. R. 
Co., 182 Mass. 116, 42 Am. Rep. 482, the 
table of prices for fare on a railroad an- 
thorized the ticket-seller at D. to make a 
discount of fifteen cents for passengers who 
purchased tickets to L., the advertised fare 
being 65 cents. The plaintiff, who desired 
to take passage from D. to L., went to the 
ticket-office after the time for the departure 
of the train as advertised had expired, but 
there was sufficient time to purchase if the 
ticket-seller had been in the office, but he 
had only remained there up to the adver- 
tised time. The plaintiff then took passage 
without a ticket, and refusing to pay more 
than the price asked at the ticket-office, 
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expelled from the train;! and if he pays only from one station to 
another, he may be compelled to pay the additional rate at each sta- 
tion? If, however, the passenger has paid the ticket-fare, the con- 
ductor must return the amount to him before he can lawfully expel 
him from the train ;® and if the passenger is expelled, and then the 
money is returned to him, the expulsion is unlawful* No right 
exists to charge additional fare upon the train, when the ticket-fare 
equals the amount which, by statute, the company is entitled to 


charge, and in such case only the ticket-fare need be tendered.® 


was ejected from the train by the conduc- 
tor, who demanded the full fare. It was 
held that the ejection was justifiable. The 
court said: ‘‘It has been held in a few 
cases that the offer to carry passengers at a 
lesa rate if tickets were purchased, was in 
the nature of a proposal, like other pro- 
posala to enter into a contract, dependent 
for its acceptance upon the compliance 
with its condition ; that it might be with- 
drawn at any time ; that closing the office 
for the sale of tickets was auch withdrawal; 
and that the offer carried with it no obli- 
gation on the part of the company to open 
an office or to keep such office open for any 
length of time, it being merely an offer to 
make the deduction if the tickets should be 
procured. Crocker v. New London R. R. 
Co., 24 Conn. 249; Bordeaux v. Erie R. R. 
Co., 8 Hun (N. Y.), 579. In a much 
larger number of cases, and with much 
better reason, it has been held that where 
the railroad undertakes to conduct its 
business by means of tickets, whether it 
Tequires, as it may, the possession of a 
ticket as a pre-requisite to entering its 
cara or whether it offers a deduction from 
the regular or advertised rate to one who 
shall procure a ticket in advance, it is a 
part of its duty to afford a reasonable op- 
portunity to obtain its tickets. St. Louis 
& Alton R. R. Co, v. South, 43 Ill. 176; 
Jeffersonville R. R. Co. v. Rogers, 38 Ind. 
116 ; Indianapolis R. R. Co. v, Rinard, 46 
id. 298; Du Laurans v. St. Paul RB. R. Co., 
15 Minn. 49. Adopting on this part of the 
case the rule moat favorable to the plain- 
tiff, he was afforded a fair and reasonable 


opportunity to obtain a ticket. The delay 
of the train did not enlarge his rights, nor 
would it entitle him to insist that at the 
station whence he was to start, the office of 
the ticket-seller should not be closed until 
its arrival. The plaintiff having no right 
to insist on being carried for the price of s 
ticket, and declining to pay the regular 
fare, was properly excluded from the train. 
The exclusion from the train took place at 
W., @ station intermediate D. and L. 
While the train was stopping, plaintiff un- 
dertook to purchase a ticket from W. to L. 
for the purpose of continuing his journey 
on the same train, and tendered the ticket- 
seller at W. money therefor, which was 
accepted by the ticket-seller; but he, on’ 
learning the circumstances, refused to sell 
the ticket, and tendered back the moncy, 
which plaintiff refused to accept, and the 
train left W. without plaintiff. It was 
held that the refusal to sell the ticket was 
justifiable.” Stone v. Chicago, &c. R. R. 
Co., 47 Towa, 82; O’Brien v. N. Y. Cen- 
tral R. R. Co., 80 N. Y. 286. 

1 THlinois Central R. R. Co. v. Nelson, 
59 Ill. 110; State o. Gould, 53 Me. 279. 

3 Chicago, &c. R. R. Co. v, Parks, 18 
Th. 460. 

® Du Lanurans v. St. Paul, &. R. R. 
Co., 15 Minn. 49; Bland v. Southern Pa- 
cific R. R. Co. 565 Cal. 570; 36 Am. Rep. 
50; Freidenrich v. Baltimore & Ohio R. R. 
Co., 58 Md. 201. 

* Bland v. Southern Pacific R. R. Co., 
ant. 

* Smith 9. Pittsburgh, &. R. R. Co., 
23 Ohio St. 10. 
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